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Ambler’s R^orts, Chancery, 2 vols., 172o — 1783 
Anderson’s Reports, Common Pleas, fob, 1 vob, 153d 
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. . S. S. Bell’s Scotch Appeals, House of liords, 7 vols. , 
1842—1850 
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Bingham’s Reports, Coiiiiuon Picas, 10 vols., 1822 — 
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Judicature Acts, 1873 and 1875, 1 vol., 1875 — 1870 
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Brodrick and Fremantle’s Ecclesiastical Reports, 
Privy CouncH, 1 vol., 1705 — 1864 

Broun’s Justiciary Repoi’ts (Scotland), 2 vols., 1842 — 
1845 

Browning and Lushington’s Reports, Admiralty, 

1 vol.. 1863—1866 

Brownlow and Goldesborough’s Reports, Common 
Ploas, 2 parts, 1569 — 1624 

Bruco’s Decisions, Court of Session (Scotland), 1711 
— 1715 

Buchanan’s Reports, Court of Session and Justiciary 
(Scotland), 1806—1813 

Buck’s Cases in Baukruptcv> 1 vol., 1816 — 1820 

Bulstrode’s Reports, King’s Bench, fol., 3 parts in 
1 vol., 1610—1626 

Biinbury’s Reporls, Exchequer, fol., 1 vol., 1713 - 
1741 

Burrow’s Reports, King’s Bench, 5 vols., 1756 — 1772 

Burrow’s Settlement Cases, King’s Bench, 1 vol., 
1733—1776 

BurreH’s Report.s, Admiralty, ed. hy Marsdon, 1 vol.. 


C. A. 

C. B. 

C. B. (N. s.) 

C. C. Ct. Cas. 

C. L. R. . . 

0. P. I). . . 


O. & P 

Cab. & El. 

Cald. Mag. Cas. 

Calth. 

Camp, 

Carp. Pat. Cas. . 

Car. & Kir. 

Car. & M. 

Cart. 

Carth 

Cary 

Cas. in Ch. 

Cas. Pract. K. B. 

Cas. Sett. 

Cas. temp. Finch 
Gas. temp. King 

Cas. temp. Talb. . . 

Ch. (prcK^ed by date) 


Ch. 

Ch. 




('Jourt of Appeal 

Common Bench Reports, 18 vols., 1845 — 1856 
Common Bench Reports, Now Series, 20 vols., 1856 * 
1865 

Central Criminal Court Oases (Sessions Pu])ors), 1834 
— (current) 

Common Jaiw Reports, 3 Vids., 1853 — 1855 
Law Reports, Common I’Joas Division, 6 vols., 1876 
—1880 

Cairington and Payne’s Repoi ts, Nisi Prius, 9 vols., 
1823-1811 

Cababe and Ellis’s Reports, Quoou's Bench Division, 
1 vol., 18S2— 1885 

Caldecott’s Magistrates Cases, 1 vol., 1777 — 178(5 
Calthrop’s City of London Cases, King’s BuJich, 1 vol., 
1609—1618 

CampboU’s Reports, Nisi Prius, 4 vols., 1807 — 1816 
Carpmael’s Patent Cases, 2 vols., 1602 — 1842 
Carrington and Kirwan’s Roi)orts, Nisi Prius, 3 vols., 
1816—1863 

Carrington and Marslimau’s Reports, Nisi Prius, 
1 vol., 1841—1843 

Carter’s Reports, Common Pleas, fol., 1 vol., 1664 — 
1673 

Caithew’s Reports, King’s BoinK, fol., 1 vol., 1687 — 
1700 

Cary’s Reports, (’hancory, 1 vol. 

Cases in Chancery, fol., 3 narts, 1660 — 1697 
Ciises of Practice, King’s Bench, 1 vol., 1655 —1775 
Cases of Settlements and Removals, 1 vol., 1689 — 
1727 

Cases Finch, Chancery, fob, 1 voL, 1673 — 1680 
Select (liases temp. King, Chancery, fob, 1 vol., 1724 
—1733 

Cases in Equity temp, Talbot, fob, 1 vob, 1730 — 1737 
Law Reports, Chancery Division, since 1890 (e.y. 
[1891] 1 Ch.) 

Law Reports, Chancery Apxicals, 10 vols., 1865 — 1875 
Law Reports, Chancery Ih vision, 45 vols., 1875—1890 





Abbreviations, 


Oh. Bob 

Char. Vr, OaH. . . 
<^har. Cham. Cua. 
Chit 

Cl. & Fin. 

Clay. 

Clif . & Kick. . , 

Clif. & Steph. 

C^)ckb. & Rowo . . 

( .’o. Knt. . . 

( 'o. JllHt. . . 

Co, latt. . 

( ’o. Hon. . 

( 'oil. 

(’oil. Jurul. 

( 

( 'olt 

(’om. 

(’orn. C«i«. 

(’oni. 

Con. & I>uw. , , 

Cooko & Al. 

Couko, l*r. Ciifi. 

Cooke, Vr. Ilcg. . 

( \>op. G . . . 

(’oop. Pr, Caa. . 

Coop. temp. Ih^nigli. 

<.'ooi>. tonjy. Cott. 

(\Tirb. & 1). 

C\»iii)or . . • . 

(’owp. . . • 

(’ox, C. O. ,, 
<.\>x & Aik. •• 

Cox, Kq. Cus. 

Cox, M. & 11. . . 

C’r. & J. . . 

C't, am 

Or. M, &U. 

Cr. A rh. 

Oaw. & D. 


Christopher Bobinson's Reports, Admiralty, 6 vols., 
1798—1808 

Chai ley’s Now Practice Reports, 3 vols., 1875 — 1876 
Charley’s Chamber (’asos, 1 vol., 1875 — 1876 
Chitty’s Practice Reports, King’s Bench, 2 vols., 
1770-1822 

Cluik and Finncdly’s Reports, House of Lords, 12 
vols., 1831 — 18d6 

Clayton’s Reports and Pleas of Assises at Yorke, 

1 vol., 1031—1650 

Cliffcjrd and Rickards’ Locus Standi Reports, 3 vols., 
1873-1884 

Clifford and Stephens’ Locus Standi Reports, 2 vols., 
1807—1872 

Cockbiini and Rowe’s Election Cases, 1 vol., 1833 

Coke’s Entries 

Coke’s Institutes 

Coke on Littleton (1 Inst.) 

(\>ke’s Reports, 13 parts, 1.572 — 1616 

Col Iyer’s Reports, Chancery, 2 vols., 184 1 — 1816 

Collectanea Juridica, 2 vols. 

Colics’ Cases in Purl i urn on t, 1 vol., 1697 — 1713 
('!oltman’s Iwcgistration Cases, 1 vol., 1879 —188.5 
Coinyns* Reports, King’s Bench, Common I’leus, and 
Exchequer, fol., 2 vols., 169.5 — 1710 
Commercial Cases, 1895 — (current) 

Conivna* Eigest 

(’(iiriherbacirs Reports, King's Bench, fol., 1 vol., 
1685—1698 

Connor and Lawson’s Reports, Chancery (Ireland), 

2 vols., 1811 — 1813 

Cooko and Alcock’s Reports, Kirjg’s Bench (Ireland), 
1 voL, 1833—1834 

Cooke's Practice Reports, Common Pleas, 1 voL, 
1706—1747 

Coc^ke’s Practical Register of the Common Pleas, 
1 vol., 1702—1742 

O. (Jooper’s Reports, Cliancery, 1 vol., 1792 — 1815 
0. P. Cooper’s Reports, Chancery Practice, 1 vol., 

1837— 1838 

C. P. Cooper’s Cases temp. Brougham, Chancery, 

1 vol., 1833—1834 

C. P. Cooper’s Cases femp. Cottenham, Chancerj", 

2 vols., 1846 — 184 8 (and miscellaneous earlier cases) 
Ctubott and DanioU's Election Cases, 1 vol., 1819 
Couper’s Justiciary Reports (Scotland), 5 vols., 1868 

-1885 

Oowper’s BeiJorts, King’s Bench, 2 vols., 1774 — 1778 
E. W. Cox's Criminal Law Cases, 1843 — (current) 

Cox and Atkinson’s Registration Appeal Cases, 1 vol., 
1843—1846 

S. C. Cox’s Equity Cases, 2 vols., 1745 — 1797 
Cox, Macroe, and Hertslet’s County Courts Cases and 
Appeals, Vol. I., 1846—1852 
Crompton and Jervis’s Reports, Exchequer, 2 vols., 
1830—1832 

Crompton and Meeson’s Reports, Exchequer, 2 vols., 
1832—1834 

Crompton, Mooson, and Rosooe’s Reports, Exchequer, 
2 vols., 1834—1835 

Craig and PhiRips’ Reports, Chancery, 1 vol., 1840 — 
1841 

Cniwford and Dix’s C^uit Cases (Ireland), 3 vols., 

1838 — 1846 
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Craw. & D. Abr. 0. 

Cress. IiKSolv. Cas. 
Cripps’ Cbiircb Cas. 
Cro. Car. 

Cro. Eliz. 

Cro. Jac. 

Cm. Dig. 

Cunn. 


Curt. 


Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 
1837—1838 

Cresswell’s Insolvency Cases, 1 vol., 1827 — 1829 
Cripps’ Churcli and Clergy Cases, 2 parts, 1847 — 1850 
Croke’s Reports temp. Charles I., King’s Bench and 
Common Pleas, 1 vol., 1C25— 1G41 
Croke’a Repoils temp. Elizabeth, King’s Bench and 
Common Pleas, 1 vol., 1582 — 1003 
Croke’s Reports temp. James I., King’s Bench and 
Common Pleas, 1 vol., 1603 — 1625 
Cmise’s Digest of the Jiaw of Real Property, 7 vols. 
Cunningham’s Reports, King’s Bench, foL, 1 vol., 
1734—1735 

Curteis* Ecclesiastical Reports, 3 vols., 1831 — 1814 


Dalr. 

Dan. 

Dan. & LI. 

Dav. & Mer. 

Day. Pat. Cas. . . 
Dav. Ir. . . 

Day 

Doa. & Sw. 

Done. 

Deac. & Ch. 

Dears. & B. 

Dears. C. C. 

Deas & And. 

De a 

Do G. F. & J. . . 

De O. & J. 

De O. J. & Sm. . . 


DeG. M. G. .. 
De G. &. Sm. 


Delano . . 


Den. 

Dick. 

Dig. 

Dirl. 


Dods. 

Donnelly 
Doug. El. Cas. . . 
Doug. (k. u.) 
Dow 

Dow & Cl. 


Dow. A L. 


Dalryinple’s Decisions, Court of Session (Scotland), 
fob, 1 vol., 1698—1720 

Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 
—1823 

Danson and Lloyd’s Mercantile Cases, 1 vol., 1828 — 
1829 

Davison and Merivale's Reports, Queen’s Bench, 
1 vol., 1843—1844 

Davies’ Patent Cases, 1 vol., 1785—1816 
Davys* (or Davies’ or Davy’s) Repoits (Ireland), 
1 vol.. 1604—1611 

l)iij *8 Election Cases, 1 vol., 1892 — 1893 

Deane and Swabey’s Ecclesiastical Reports, 1 vol., 

1855— 1857 

Deacon’s Reports, Bankruptcy, 4 vols,, 1834 — 1840 
Doucf>ii and Chitty’s Reports, Bankruptcy, 4 vols., 
1832—1835 

Dearsly and Bell’s Crown Cases Reserved, 1 vol., 

1856— 1858 

Dcarsly’s Crown Cases Re.sorvod, 1 vol., 1852 — 1856 
Deas and Anderson’s Decisions (Scotland), 5 vols., 
1829—1832 

De Gex’s Reports, Bankruptcy, 1 vol., 1844 — 1848 
Do Oex, Fislier. and Jones’s Reports, Chancoiy, 
4 vols., 1859 - 1862 

Do Gex and Jones’s Reports, Chancery, 4 vols., 1857 
—1859 

De Gex, Jones, and Smith’s Reports, Chanceiy', 
4 vol.s., 1862—1865 

Do Gex, Macnaghten, and Gordon’s Reports, Chan- 
cery, 8 vols., 1851 — 1857 

Do Gex and Smale’s Rei>orts, Chancery, 5 vols., 1846 
—1852 

Delano’s Deci-sions, Revision Courts, 1 vol., 1832 — 
1835 

Denison’s Crown Cases Reserved, 2 vols., 1844- 1852 
Dickens’ Rmjorts, Chancery, 2 vols., 1559—1798 
Justinian’s Digest or Pandects 

Dirloton’e Decisions, Court of Session (Scotland), 
fob, 1 vol., 1665—1677 

Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 
Donnelly’s Spoils, Chancery, 1 vob, 1836 — 1837 
Douglas* Election Cases, 4 vols., 1774 — 1776 
Douglas* Reports, King’s B<jnch, 4 vols., 1778 — 1785 
Dow’s Reports, House of Lords, 6 vols., 1812 — 1818 
Dow and Clark’s Reports, House of Ijords, 2 vols., 
1827—1832 

Dowling and Ijow rules’ Practice Reports, 7 vols., 
1843—1849 
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Abbreviations. 


Dow. & By. (k. b.) 
Dow. & By. (m. o.) 
Dow. & By. (n. p.) 
Dowl. 

Dowl. (n. 8.) 

Dr. & WaL 
Dr. & War. 

Drew. 

Drew. & Sm. 

Driiikwater 
Drury temp. Nap. 

Dnit'}* U'lnp. Sup:. 

Duj?<i. Orig. 

Duul. (Ct. <»f Scss.) 

Dunning. . 

Diirie 

Dyor 


Dowling and Byland’s Reports, King's Bench, 9 vole., 
1822—1827 

Dowling and Byland's Magistrates* Oases, 4 vols., 
1822—1827 

Dowling and Byland's Reports, Nisi Prius, 1 part, 
1822—1823 

Dowling’s Practice Reports, 9 vols., 1830 — 1841 

Dowling’s Practice Reports, New Series, 2 vols., 
1841—1843 

Drury and Walsh’s Reports, Chancery (Ireland), 
2 vols., 1837—1841 

Dniry and Warren's Reports, Chancery (Ireland), 
4 vols., 1841—1843 

Drowry’s Benorts, Chancery, 4 vols., 18 .j2 — 1859 

Drewry and Smalo’s Reports, Chanceiy, 2 vols., 1859 
—1865 

Drink water’s Reports, Common Pleas, 1 vol., 1839 

Drury’s Reports temp. Napier, Chancery (Ireland), 
1 vol., 1858—1859 

Drury’s Reports temp. Sugden, Chancery (Ireland), 
1 vol., 1841—1844 

Dugdalo's Origines Juridiciales 

Dunlop, Ctuirt of Seswsion Ciisos (Scotland), 2nd scries, 
24 vols., 1838—1862 

Dunning’s Reports, King’s Bench, 1 vol., 1753 — 
1754 

Dune’s Decisions, Court of Session (Scotland), fol., 
1 vol., 1621—1642 

DyeRs Reports, King’s Bench, 3 vols., 1513 — 1581 


E. & B, 


E. vt E. . . 


E. B. & E. 

Eag. & Y. 
East 

East, P. C. 
Ecc. & Ad, 

Eden 

Edgar 

Edw. 

Elchies . . 

Eng. Pr. Cas. 
Eq. ( .'as. A hr. 

Kq. Rep. 

Esp. 

Exch. 

Ex. D. .. 


Ellis and Blackhurn's Reports, Queen’s Bench, 
8 vols., 1852—1858 

Ellis and Ellis's Reports, Queen's Bench, 3 vols., 
1858—1861 

Ellis, Blackburn, and Ellis's Reports, Queen's Bench, 

1 vol., 1858—1860 

Eagle and Youngo’s Tithe Cases, 4 vols., 1223 — 1825 
East's Reports, King’s Bench, 16 vols., 1800 — 1812 
East’s Pleas of the Crown 

Spinks’ Ecclesiastical and Admiralty Reports, 2 vols., 
1853—1855 

Eden's Reports, Chancery, 2 vols., 1757 — 1766 
Edgar's Decisions, Court of Session (Scotland), fol., 
1724—1726 

Edwards' Reports, Admiralty, 1 vol., 1808 — 1812 
Elchics' Decisions, Court of Session (Scotland), 

2 vols., 1733—1754 

Roscoe's English Prize Cases, 2 vols., 1745 — 1858 
Abridgment of Cases in Equity, fol., 2 vols., 1667 — 
1744 

Equity Reports, 3 vola, 1853 — 1855 
Espinasse's Reports, Nisi Prius, C vols., 1793 — 1810 
Exchequer Reports (Welsby, Hurlstone, and Oor- 
donh 11 vols., 1847—1856 

Law Reports, Exchequer Division, 5 yols., 1875 — 
1880 


P. A F 

P. (Ot. of Seas.) 

Pao. Coll, (with date) . . 


Foster and Finlason's Reports, Nisi Prius, 4 vols., 
1856—1867 

Fraser, Court of Session Oases (Scotland), 6th series, 
1898—1906 

Faculty of Advocates, Collection of Decisions, Court 
of Session (Scotland), fol., Ist and 2nd series, 
21 vols.. 1762—1826 
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Fac. Coll. (if. S.) (with Faculty of Advocates, Oolloctiou of Decipions, Court 
date) of Seaaiou (Scotland), New Series, 10 vols., 1820 — 

18-11 

Falc. , , . , . , Falconer’s Decisions, Court of Session (Scotland), 

2 vols., fol., 17-14 — 1701 

Falc. & Fitz. .. Falconer and Fitzhorbert’s Election Cases, 1 vol., ISOO 

— 1808 

For<>. .. .. FcrL::iiSi>n’a (Vnsistorial JVcisions (Sctdlajid), 1 voL, 

ISll— 1S17 

Fitz-O. .. ,. Fi!z4 iibbons* Foporls, Kind’s IJench, fol., 1 vol., 

17L\s-17;il 

Fifz. Nat. Urov. , . Fitziicrbta-t’H Nattira Uroviutn 

FI. All. .. .. Flaim/^’an and Kellv's lu'jjoris, llolJs (Troluml), 

1 vol., 1810—18^2 

Fonbl. .. .. .. FcMiblanque’s Keiuuts, HankiMiptcy, 2 pail*^, l8l‘.i — 

1802 

For. .. .. Forr«‘>t’s Ib‘jH>rts. Exclunpier. 1 vol., lS0l> -ISOl 

Forb. .. .. Foibe.s’ Dcfi-'ioiis. Court of Sosaion (Scotland}, fol., 

1 vol.. 17(»0- 1718 

Fort. D<' Laud. .. Foit^'scuc, 1 *o T.audibus AM* 4 flito 

Ftutos. Hop. .. .. FortfM'iic’s iCcjKH ts, 1 vol.. It)U2— 17.‘10 

Fo.st. .. .. .. Fo.ster’tt ( 'i own < ’a'St^s, 1 voL,171d ITtiO 

Fount. .. .. Fountainhuir.s 1 >ocisions. (’ourt of Se.ssioii (Scotland), 

fol., 2 Vols., Hl7s 1712 

Fox & S. Ir. .. .. M. (]!. Fox and T. 11. C. Srnith’.s Hcjxu'trt. Kind’s 

lieiu'h (litdand), 2 sols., 1S22 1820 

Fox & S. Hog. . . . . J. S. Fox and C. E. Smith’s Hegistration Case.s, 

1 vol., l8St> — 1800 

Frooin. .. .. h'rooinun’s Hoports, Chuncory, 1 vol., KUiO — 1700 

Freein. (K. u.) . . . Freeman’s Heports, King’s Bench and Common 

ineas, 1 vol., 1070—1704 

Oul. & Dav. .. . Oalo and Davison’s Hoports, Queen’s Bench, 3 vols., 

18-11— 18 i;i 

Gale .. .. Gale’s Heport.**, ExcliPipier, 2 vols., Is.'JO 

Oih. Cod. . . . , Gih-’mi’s 1 ’odex Jiirin Ik-eli'Hia.st lei Anglieani 

Gill’. . .. .. (j ifTunr* Hej)oi t.'', < 'hanemy, o 1 

Glib. .. .. .. Gilbeit’s Cases in Euw and Ivpiity, 1 vol., 1710 — 

1711 

Glib. (’’. r. .. ., Gilheit’s iri'«tf>ry and Hiactico the Couit of 

i'oinmon I’leas 

Glib, (cil.) ,, Gilbert’s Hepoit.s, Clmnceiy ami I'hxcheqner, fo!., 

1 vol., 1700 1720 

Gilm. & F. .. .. Gilinour and Falconer’s Deci.sionH, Court of .Scs.-^i-m 

(Scotland). 2 I’.iit I. (Gilmour) I0(il 1000, 

I'art II. (Falconei) lONl — 1(>^0 

Gl. & J. .. .. .. GUn and Jameson’s Heports, Itaiikrupti v, 2 vols., 

i 819— 1828 

Glanv. .. .. .. Glanvillo, Do Eegibus et Consuetudinibus liegui 

Glanv. El. Cas, . . .. Glunville’s Election Cases, 1 vol., 102.‘{“-10J1 

Gla.-^ciick . . ., Glascock’s Heports (Ireland), 1 vol., IS.'JI — 1802 

Godb. .. ,, .. Godbolt’s Reports, King's Bench, Common IMeas, 

and Exchemier, 1 vol., I.i74 — 10.‘>7 

Gouldsb. . . .. .. Oouldsborougn’s Repiuts. Queen's iiench and King’s 

Bench, 1 vol., l.)80- 1001 

Gow .. Cow’s Re poi-ts. Nisi I’nus, 1 vol., 1818 — 1820 

(iwill. .. Gwillim's Tithe Oases, 4 vols., 1224 — 1624 

H. & O. . • . • • . Ilurlstone and Coltman’s Reports. Exchequer, 4 vols., 

1862—1866 

H, d N. . • •• •• Hurlstoue and Norman’s Reports, Exchequer, 7 vola., 


H,U — llh 
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II ATw. .4 *. Hall and Twella* Heporta, Cbancory, 2 vola., 1848-^ 

1850 

HAW. .. •• nurl«tone and WalmBley*B Seports, Exchequer^ 

1 voL, 1840—1841 

H, Tj. C««. , . . . Clark’a Reports, House of Tionls, 1 1 vols., 1847 — 1 806 

Hae. A<lin Haggard’s Reports, Admiiulty, 8 vols., 1822 — 1888 

Hag. t’on. .. •• Haggiirtl’s Coiisistorial Reports, 2 vols., 1789 — 1821 

Hag. Kcc. .. Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 

Hailes Hades’s Decisions, Court of Session (Scotland), 

2 vols., 1766—1791 

Hale, O. L, .. Hale’s Common Law 

Hale, P. C Hale’s Pleas of the C^own, 2 vols. 

Har. & lliilli. .. •. Harrison and Rulherfurd’s Reports, Common Pleas, 

1 vol., 1865 — 18(>6 

Har. & W. . . . . Harrison and Wollaston’s Reports, King's Bench 

and Bail Court, 2 vols., 1835 — IS.MO 

Haro. .. .. .. Harcarse’s Decisions, Court of Session (Scotland), 

fol., 1 vol., IfiSl — 1091 

Hard. .. .. .. Ilardres’ Heports, lOxchociuor, fol., 1 vol., 1655 — 1669 

Haro .. Haro’s Hciporta, Chiincfu-y, 11 vols., 1841 — 1858 

Hawk. P. C. . . Hawkins’s Pleas of the Crown, 2 vols. 

Hayes . . Hayes’s Reports, P^xcheqner (Ireland), 1 vol., 1880 — 

18.82 

Hayes & Jo. .. Hayes and Jones’s Reports, Exchequer (Ireland), 

1 vol., 1882—1884 

Hem. & M. IleimTiing and Miller’s Reports, Chancery’, 2 vols., 

1862 — 1865 

Het. .. Hetloy’s Reports, Common Pleas, fol., I vol., 1627 — 

1681 

Hob, .. .. .. Ilobait's Repoi-ts, Common Pleas, fol., 1 vol., 1613 

—1625 

Hodg. .. .. Hodges’ Roports, Common Pleas, 3 vols., 1835 — 

1887 

Hog. . , . . . , Hogan’s Roports, Rolls Court (Ireland), 2 vols., UH6 

— 18.84 

Holt (adm.) . . , . W. IPilt’s Rule of tho Road (\iaoH, Admiralty, 1 vol., 

1868—1887 

Holt (eo.) .. ,, W. Holt’s LOtpiity Reports, 1 vol., 1845 

Holt (K. It.) ,, tSir John Holt’s Reports, King’s Bench, fol., 1 vol., 

1688—1710 

Holt (s. r.) .. E. Holt’s Reports, Nisi Prius, 1 vol., 1815 — 1817 

Home, (’t. of Ses.s. .. Homo’s Decisions, (’onrt of J^ession (Scotland), 
fol., 1 vol,, 178.7 — 174 1 

Hop. & Colt. .. Iloyiwootl and Coitinan’s Registration Cases, 2 vols., 

I S(>8— 1 878 

Hop. & Pit, ,, ,, IIop\voo<l and Philbiick’s Registration Ca.se8, 1 vol., 

I.v(i8~l,sr,7 

Horn & II. ,, ,, Horn and Hnrlstone’s Reports, Exchequer, 2 vols., 

18.88- IS.iO 

Huv. Suppl. .. Hovenden’s Supplement to Vesey Jun.’s Re|)oit8, 

Chancery’, 2 vcA.**., 1758— 1817 

Hud. & 11. ., .. Hudson and Brooke’s Reports, King’s Bench and 

Ext-hequer (Ireland), 2 vols., 1827 — 1881 
Hiima .. liinne's Decisions, Court of Session (Scotland), 

1 vol., 1781 — 1822 

Hut. ,, ., Hutton's Reports, Common Pleas, fol., 1 vol., 1617 — 

1688 

Hy. Bl. . . . • . . Henrv Blarkstone's ReT>orts, Common Pleas, 2 vols., 

1788—1796 

I. C. Ti. R. ,, Irish Common Reports, 17 vols., 1849 — 1866 

I. Ch. R. .. .. Irish Chancery Reports, 17 vols., 1850 — 1867 

I. Kq. It. . . . . Irish Equity Repoi-t.**, 13 vols., 1838 — 1851 

I* L. R. Irish Law Reports, 13 vols., 1838 — 1851 
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SUV 


I.T 4 .T. 

1. E. (prc»ceded by data) 

r R. d L, 

I, K. Bq 

Ir. Circ. Oaa. 

Ir, Jur. , . 

Ir* Jj. Eac. let aor. 

Ir. L. liec. (x. s.) 

Irv. «» 


Irish Taw Times, 1867 — (ciuretit) 

Irish Reports, sinee 1893 [18947 ^ X* E.) 

Iiish Reports, Oummun Taw, 1] voIa., 1866 — 1877 
Irish Reports, Equity, 11 veils,, 1866—1877 
Irish Circuit Cas^, 1 voL, 1841 — 1843 
Iri^ Jurist, 18 vols., 1849 — 1866 
Iaw Recorder (Ireland) 1st series, 4 vols., 1827— 
1831 

Law Recorder (Ireland) New Series, 6 vols., 1833— 
1838 

Irvine’s Justiciary Reports (Scotland), 5 vols., 1852 — 
1867 


J. Rridg. 

J 1 ; 

J. Shaw, Just. • 

J ac. 

Jac. & W. 

Jehb, C. C. 

Jehh & B. 

Jel.b & S. 

Jonk. 

Jo. &(’ar. 

Jo. & Lat. .. 

Jo. Ex. Ir. 

Joliii. «. 

John. & 11. 

Jur. 

Jur. (n. 8.) 

Ju!?t. lllbt. 


Sir John Rridginan’s Rcpoiis, Common Pleas, fob, 
1 yol., 1613— 1(.21 

Justice of the Peace, 1837 — (current) 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 
—1852 

Jacob's Reports, Chancery, 1 vol., 1821 — 1S23 
Jacob and Walker’s Reports, (..’banccry, 2 vols., 1819 
—1821 

Jobb’s <^rown Cases Roaorvod (Iroland), 1 vol., 1822 
— 1840 

Jebb and Rourke’s Reports, Queen’s Bench (Ireland), 

1 vol., 1811—1842 

Jebb and Syines’ Jbq>orts, Queen’s Bench (Irolafid), 

2 vols., l8\38-~ 1841 

Jenkins’ Rejiorta, 1 vol., 1220 — 1623 
Jones and C’arr'v’s Reinirts, Exchequer (Iroland), 
1 vol., 1838- IHliU 

Jones and La Tuiiche’s Rriports, Chancery (Iroland), 

3 vols., 1844 — 1846 

T. Jones’ Rej[»orts, Exchequer (Iroland), 2 vols., 1834 
—1838 

Jfdinson’s Rejiorts, Cluincery, 1 vol., 1858 - 1860 
Johnson and lieinining’s Reports, Chancery, 2 vols., 
1860— 1S62 

Jurist Rop«»rtH, 18 voK., 1H37-~1854 

Jurist Reixnls. New Suues, 12 vols., 18^5 — 1867 

Justinian’s liihtitutus 


K. & G. . . 


K. & J. . . 


K, B. (j»ic< e4led by d.*le) 
Karnes, Ihct. I >oc 
Karnes, Rem. Doa 
Karnes, Sel. Dec. • • 


Kay 

Keb. 

Keen 

Keil. 


Kel. 


Kel. W. 
iCeny. 


Keane and Giant’s Registration Cases, 1 vol., 1851 — 

4 862 

Kay and Jidinwin’s Rej>oits, (.’liancery, 4 vols., 
18.53—1858 

Law Re|wnts, King’s Bench Division, since 1900 
(€.r/., [lOOlj 2 K. B.) 

Karnes, Dictionary of Deciisions, Court of Session 
(Scotland), fob, 2 vols., 1540 — 1711 
Karnes, Roinarkablo Jiecisions, Court of Session 
(Scotland), 2 vols., 1716 — 1752 
Karnes, Select I)e<‘iMiou8, CouHof Session (Scotland), 
1 vob, 1752— 1768 

Kay’s Reports. Cliancory, 1 vob, 1853—1854 
Keble’s lleports, fob, 3 vols., 1661 — 1677 
Keren’s Re|K>iie, Rolls Court, 2 vols., 1836— 1838 
Keilwey’s Reports, King’s Bench, fob, 1 vob, 1327 — 
1578 

Sir John Koivng’s Reports, Crown Cases, fob, 1 vob, 
1662—1707 

W. Kelj'iige’s Reports, fob, 1 vob. Chancery, 1730 — 
1732; Kinir’s Bench, fob, 1731—1734 
Kenyon’s Notes of Cases, Kings Bench, 2 vols.. 



XXXVI 


ABBREVIATIUNS, 


Keny. (cn.) . . . Chancory Cases in Vol. II. of Kenyon’s Notes of 

(^•<68, 1763”17.i4 

Kilkerrtm .. .. Kilkeiran’s Dcnisioiip, Court of Session (Scotland), 

fol., 1 vol., 1738 — 1752 

Knapp .. .. Knapp’s Keports, Privy Coiincil. 3 vole., 1829 — 1836 

Kn. & Omb. .. .. Knapp and Ombler’s Election Cases* 1 vol.. 1834 — 

1835 

Ij. A. . . . . Lord Advocate. 

L. & O. temp. Plunk. . . Jiloyd and Ooold's Koports temp. Plunkett, Chancery 
(iroland), 1 vol., 1834—1839 

L. & O. temp. Sii''<l. . . Eloyd and Goold’s Hoports temjy. Sup^don, Chancery 

(iroland), 1 vol., 1835 

Ij. & Welsh. . . . . Tdoyd and Wolsby’s Commercial and Mercantile 

t^nHOS, 1 vol., 1829— 1S30 

Tj. O. R. . , .. .. Tiocal Government PoportK, 1902- (cuiTont) 

li. J. . . ,. . . l.aw Journal, 180G — (current) 

P. J. (adm.) .. . . haw Journal, Adiniralt 3 % 1SG5 — 1875 

lj. J. (IK5Y.) .. .. haw Joiinial, liaiikruptcy, 1832— ISSO 

Ij. J. (fTll.) .. .. haw Jotirnah < 'haiHtoiy, 1822— (cun ent) 

li. .h {r. V.) .. haw Journal, (’ommou Pleas, 1822 — 1875 

Tj. J. (kc(M..) ., .. haw Journal, Picc-lesiastical ('as«(s. 1S(>() — 1875 

P. J. (KX.) .. .. l.aw Journal, lv\ehe<]uor, 1830 1875 

J.. J. (kx. Ko ) . . . Paw J<MirnaI, Ex<*he<)uer in JC«juity, 1835 -18^ I 

P. J. (k. n. or u. n) .. Paw Joutnal, King's Bench or (lueeii’s l*cnch, 

hS22 - (current) 

lj. j. (m. (’.) .. . T.aw JfMirnal, Magistrates’ Cases, 1S2(>- hS9(i 

Ij. J. N. C. .. .. Ijaw Journal, Nofe.s of (Jusos, 18GG — 1892 (liorn 1893, 

see haw Journal). 

P. J. (o. 8.) ., .. Tjmw Journal, Obi Series. 10 vols., 1823 1831 

P. J. (r.). . . . .. JjUW Journal, IVohate, Divorce and Adinirull 1875 

— (curi<*!it.) 

li. J. (r. A M.) .. Tjaw Journal, Probate and Matrimonial Cuhc*.s 185S — ■ 

1859, IvSGCi— 1875 

lj, j. (r. <\) ,. Tiaw Journal, I’riv^' Council, 1805 — (cun’cnt) 

P. J. (l*. M. A A.) .. Jjaw Journal, Probate, Mulriiuonial and Ailinirulty, 

1800 — 1805 

Tj. M. & P. .. liowndes. Maxwell, and Pollock’s Reports, Bail 

Coint and I’lactice, 2 vols., 1850 — 1851 
Ij. R. Paw Reports 

P. R. A. & E. .. .. l.aw Rcpuits, Admiralty and Kctlo^iastical Cases, 

4 vols, 1805 -1875 

li. R. C. C. R. . . . . Paw Reports, Crown Cases Reserved, 2 vols., 1805 — 

1S75 

lj. R. (\ P, .. Paw Reports, Common Pleas. 10 vols., 1805— 1S75 

Ij. It. ]'i<p .. .. l.aw Reports, Equity* Cases, 20 vols. , 1805 — 1875 

Ij. It. Exch. .. .. Paw l{e]»orts, l'\che<|U4?r, viJs., 1805—1875 

Ij. R. 11. Ij. ,, J.aw RetH)rtJ4, I’higli^h and Irish Appeahs and Peerage 

Claims, il4>u.'<e of Pords, 7 vols., 1800 — 1875 
P. R. Iiid. App. . . Ijaw HejMirtH, Indian Appeals, l^rivy’ Couucih 1873 — 

(curnuit) 

Ij. R. Ind. App. yuj'jp. Ijaw Reports, Indian Appeals, Privy Council, 

Vol. Supplementary Volume, 1872 -1873 

Ij. R. Ir. . . Paw h’€»|>orts (Ireland), Chancery and Common Paw, 

32 1877 * 1893 

P. R. P. C. .. IjUw Reports, Privy Council, 0 viJs., 1805 — 1875 

Ij. R, P. D *. Ijiiw RejKirts, Probate and Divorce, 3 vols., 1805 — 

1 87 5 

Tj. R. Q. B. . , . . Ijuw Reports, Queen’s Bench, 10 vols,, 1805 — 1876 

Ij. R. Sc. <& Div. .. Ijaw Reports, Scotch and Divorce Appeals, House 

of JjOixis, 2 vols., 1806 — 1875 

P. T. Paw Times Reports, 1859 — (current) 

Ij, T. Jo. ,, Paw Times Newspaper. 1843 — (curiont) 

P. T. (o. &} , * . , Law Times Re|K)rts, Old Series, 34 voli, 1848 — 1860 
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Ijane 

] itii. 

I^aws. Ro}?. Cas. 

Ld. Rjiym. 

Leach 

Ijee 

TiOe temp. Hard. 

Lc. &Ca. 

Loon. 

Lev. 

Ix>w. C. C. 

licy 

Lib. Ass. 

Lilly 

Litt 

Lofft 

& T. 

J.ud. K. (1. 

Lumley, P. L. C. 
Lush. 

Lut. 

Lut. Reg. Cas, . . 
Ijynd. 

M. & S 

M. & W. . . 

Mac. «& G. 

Mac. & II. 

M‘C]o 

M Cle. & Yo. . . 

Macfarlano 

Mad. & Rob. 

Macph. (Ct. of Sees.) 

Mac^. 

Macr. 

Madd 

Madd. AG. 

Madox 

Madox, Exch. 

Mao. & a 


Lane’s Reports, Exchequer, fol., 1 yoh, KiOu—lOll 
Imtch’s Ro]M>rt6. Kiiig\M Thujcb. fob, 1 vol., — 1G118 
Lawson's Rogistriitiun Cases, iss.j - (ctirreni) 

. Lord Ibiymoiurs Reports, King’s Roneb and Common 
Pleas, 3 vole., 161M — 1732 
. T^eaeb’s Crown Cases, 2 vols., 1730—1814 
. Sir G. Lee’s Kcclesiastical Judgments, 2 vols., 1752 — 
1 758 

. T. Lee’s Caros temp, llardwicke, King’s licneb, 1 vol., 
1733—1738 

Leigh and Cave’s Crown Cases Reserved, 1 vol.^ 1861 
—1865 

Leonard’s Reports, King’s Bench, Common IMeas 
and Exchequer, fob, 4 parts, 1552 — l(il5 
. l/cvinz’s Reports, King’s Bench and Common Pleas, 
fob, 3 vols., 1660 — KiOO 

I.iewin’8 Crown Cases on the Northern Circuit, 

2 vols., 1822—1838 

T/oy’s Reports, King’s Bench, ft>b, 1 vob, 1608--1620 
. Liber Assisarum, Year Pujoks, 1 — 51 Edw. 111. 

J51l3’’8 Reports and Pleadings of Cases in Assi/.e, fob, 

1 vob 

Inttlehin's Reports, Common Pleas, fob, 1 vob, 1627 
—1631 

LotTt’s Reports, King's Boneb, b)!., 1 vob, 1772 177 I 

. Longfiebl and Townsoiid’s Rej«>i*ts, Exchequer (Iro- 
land), 1 veb, 1811 - 18-12 
. Tnnbu's’ Kb'cti(»ii Cases, 3 vols., 1784 - 1787 
Lumlo^^’s Poor Law Crises, 2 vols., 1831 — 1812 
, 1 iUshington’s Reports, Admiralty, 1 vob, 1H5S> 1862 

Sir E. Jmtwj’cho’s Entries ai»d lt©]>orts, Coiinuuu 
JMoas, 2 vols., 1682— 1704 

. A. J. Lutw^'che’s Registration Cases, 2 vols., 1843 — 
1 853 

li 3 'udwuud, Provinciale, fob, 1 vob 

Manie and Selwj'n’s Reports, King’s Btuich, 0 vols., 
1813—1817 

Mcoson and Welsby’s Reports, Exchet|Uor, 16 vols., 
1836—1817 

Macnaghten and Gordon's Reports, Chancer}’, 3 vols., 
1840—1852 

Macrae and llertslet’s Insolvency (’ascs, 1 vob, 
1847—1852 

MdUelaiid’s Reports, Exchequer, 1 vob, 1824 
M‘Cloland and Youngo’s Reports, Exchequer, 1 vob, 
1821 — 1825 

Macfarlane’s Jury Trials, Court of Session (Scotland), 

3 parts, 18.38— 18.39 

Maclean and Robinson’s S<x>tch Appeals (House of 
liords), 1 vob, 1839 

Maepherson, (\»urt of Session (Scotland), 3rd series, 
11 vols., 1862—1873 

Macqueen’s Scotch Ajq)eals, House of I^rds, 4 vols., 
1849—1865 

. . Macrory’s Patent Cases, 2 parts, 1847 — 1850 
, . Maddock’s Reports, Chancery, 6 vols., 1815 — 1821 
. . Maddock and Geldart’s Reports, Chancery, 1 vob, 
1819—1822 (Vob VI, of Madd.) 

Madox’s Formulare Anglicanum 

Madox’s History and Antiquities of the Exchequer, 

2 vols. 

, . Manning and Granger’s Reports, Common Pleas, 
7 vole., 1840—1845 
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Abukeviations, 


Man. & Jiy, (k. h.) . Maiming and Hyland’s Heporta, King’s Bench, 

6 vols., 1827-~l«;iO 

Man. & Ity. (m. c.) . . Claiming and Hyland’s Magistrates’ Cases, 3 vols., 

1827—1830 

Mans. .. .. .. Maiisoij’s Bankruptcy and Company Cases, 1893— 

(cuiTent) 

Mar. L. C Maritime Jjaw llepurts (Orockford), 3 vols., 1800 — 

1871 

Aljiirb March’s Hoports, King’s Bench and Common l*leas, 

1 vol., 1039-1012 

Marr. ,, .. .. Marriott’s 1 )ecisions, Admiralty, 1 vol., 1770 — 1779 

Alaish. .. .. .. Marshall’s Hoports, Common I’loas, 2 vols., 1813 — 

1810 

Muyn. , . . . . Maynard’s Hojiorts, Kxchequor Memoranda of Kdw. 

1. and Year Books of Edw. II., Year Books, Part I., 
1273-1320 

Meg Meg< mo’s Companies cts (’ os, 2 vols., 1889 — 1891 

AIf*r. .. .. Merivale’s Hoports, (’liant'ery, 3 vols., 181 o — 1817 

Milw. Milwurd’s Ecclesiastical Uox»orts (Iroluinl), 1 vol., 1819 

- 18^3 

Mo<l. Hej), , .. Modern He ports, 1 2 vols., 1 009 —1 755 

Mol. .. ,, Molloy’s Heports, CJiainjory (Iiohind), 3 vols., 1808— 

1831 

Mont. .. .. Montagu’s Hoports, Bankruptcy, 1 vol., 1 829 — 1832 

Mont. A A. , Montagu and Ayrton’s lh']K)rts, Bankruptcy, 3 vols., 

1832—1838 

M< mt. iV B. ,, Mouhigu and Bligli’s Heports, Bunkruidcy, 1 vol., 

1832 -1833 

Mtmt. iV: (’ll. . .. Montagu and (Jhitty’s Hej>orts, Bankruptcy, 1 vol., 

18.38 ~18H) 

M out. J). A J>u (I. .. Montagu, Deacon, and J)e Qex’s Heports, Bank- 

ruph'y, .3 vols., 1810 1834 

IMont. A W. . , , Montagu and jMacarthur’s Hejiorts, Bankru 2 >tcy, 

1 vol,, 1820—1830 

M oo. P. ( J. ( /. . . Moore's Pi ivy (anincil (’uses, 15 vols., 1830 --1803 

M oo. P. t^ (\ (.\. s.) . . Moore’s Privy (’ouiicil (’usosi, New Series, 9 vols., 
1802 — 1873 

Moo. Ind. App. . . , . Moore’s Indian Appeal Cases, I*rivy Council, 14 vols,, 

1830-1872 

Moo. A I*. ,, ' Moore and I*ay no’s Hojiorts, Common I’loas, 5 vols., 

1827- 1831 

AIoo. AS. Moore and Scott’s Hejiorts, Common Pleas, 4 vols., 

1831 — 1831 

Mood. A M. .. ,, Moody and Alalkiii’s Heports, Nisi I’rius, 1 vol., 1820 

— 18.30 

Mood. AH. ,, ,, Moody and Hobiii sou’s Ro|>ort8, Nisi I’rius, 2 vols., 

IKaO— 1844 

Mood. ('. C. , ,, Moody’s (hown Cases Heservod, 2 vtds., 1824—1844 

Mooie (K. in) bii* F. Moore's Hejwrts, King’s Bench, fob, 1vol.. 

1485—1020 

Mooio (a r.) *, J. B. Moore’s Heports, Common Pleas, 12 vols., 1817 

— 1827 

Mor. liict. • . . . Moi ison’s Dictionary of Decisions, Coui-t of Session 

(Scotland), 43 vol.s., 1532 — 1808 

Morr. ,. .. .. ^foneirs Heix>rts. Bankruptcy. 10 vols., 1884 — 1893 

Mos. ,, .. .. Mcjstdoy’s Reports, Chano ry, fol., 1 vol., 172G — 1730 

Murp. A II. •• . . Murfdiy and llurlstoiie's He|K>rts, ICxcbiHiuer, 1 vol., 

1837 

Muit Murray’s RetHiits, Jury Court (Scotland), 5 vols.. 

1810—18,30 

My. A Cr. ,, Mvlue niid Craig’s Reports, Chancery, 5 vols.. 1836 

- 1841 

My.* Xv* •» *. Mylne and Keen’s Re|K>rU, Chancery, 3 vols,, ’ 
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Nel« 

Nev. & M. (K. B.) 

Nev. & M. (M. c.) 

Nev. & P. (k. n.) 

Nov. & P. (m. c.) 

Now Mag. CttS.. . 

New Pract. Cos. 

New Pop. 

New SoHrt. Can. . . 

Nolsui . , 

Notea of Cases . . 

Noy 

O. Ptrulg. . . 

O’M. Sc II. 

Owen 

P. (procodtMl by dafi’) 

P. I) 

P. Wilis 

Pul in. 

Park 

Pat. App. 

Pater. A pp. 

IVake 

IWke, Add, Cas. 
Peek. 

Per, & Dav. 

Per. & Kn, 

Ph 

Phil. Kl. Cns. .. 
Philiiiu. . . 

I^hilliiTi. Kccl. Jini. 

Pig. & P. 

Pitc. 

Plowd. . . 

Poll 

Popli. 


Nelson’s Beporta, Chancery, 1 vol., 1625 — 1692 
Nevile and Manning's Ber^rts, King's Bench, 6 vols., 
1832—1836 

Nevile and Manning’s Magistrates’ Cases, 3 vols., 
1832—1836 

Nevile and Perry’s Reports, King’s Bench, 3 vols., 
1836—1838 

Nevile and Perry’s Magistrates’ Cases, 1 vol., 1836 — 
1837 

New MagiatraUis’ Cases (Bittleaton, Wise and 
Parnell), 2 vols., 1841-^*1848 
Now I’ractice Cases (Bittleston and Wise), 3 vols., 
1844—1848 

New Reports, 6 vols., 1862 — 1865 
New SoHsions Magistrates’ Cases (Carrow, TTniner- 
ton, Allen, etc.), 4 vols., 18H — is, 5 1 
Nolan’s Magistrates’ (’asos, 1 vol., 1791 — 1793 
Notes of Cases in the UcclosiaHtical and Maritime 
Courts, 7 vols., 1841 — 1850 
Noy’s Reports, King’s Bench, fol., 1 vol.. 1558~1619 

Sir Orlando Bridgman’s Reports, Common Pleas, 
1 vol., 1660 — 1666 

O’Afalley and llardcastlo’s Election Casos, 1869 — 
(ciirreril) 

Owen’s Ibiports, King’s Bench and Common Pleas, 
foL, I vol., 1557—1614 

Law Reports, I’robate, Divorce, and Admiralty Divi- 
sion, sifice 1890 (c.//., n891 J P.) 

Law lleports. Probate, Divorce, and Admiralty Divi- 
sion, 15 vols., 1875- '1890 

I’tiero Williams’ Report-s, Chancery and King’s 
Bench, 3 vols., 1695 1735 

Palmer’s Reports, King's Jiench, fol., 1 vol., 1619 — 

1 62!# 

Parker’s lleports, Kxchequer, fol., 1 vol., 1743 — 
1766 

I’uton’s Sfoteh Appeals, TTouwe of T.ords, 6 vols., 
1726—1822 

I’aterHon’s Scotch Appeals, IIuu.so c>f Lords, 2 vols, 
IH.'i 1—1873 

Peake’s R«]>orta, Nisi Priiis, I vol., 1790 — 1794 
I'euke’s Additional Casfis, Nisi Priu.s, 1 vol., 1795 — 
1812 

Peckwell’s Election Coses, 2 vols., 180.3 — 1801 
Perry and Davison’s Rejiorts, Queen’s Bern h, 4 vols., 
1838—1841 

perry and Knapp’s Election Cases, I vol., 183.3 
Phillips’ Reports, (3iancf*ry, 2 vols., 1841 — 1819 
l*hili])p.s* Election (Jases, 1 vol., 1780 
J. Phillimore’s hlcclesiastical R<jports, 3 vols., 1754 — 
1821 

Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 
1867 — 1875 

Pigott and Rotlwell's Registration Cases, 1 vol., 1843 

— 1845 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 
1624 

Plowden’s Reports, fol.^ 2 vols., 1550 — 1579 
Pollex fen’s lleijorts. King’s Bench, foL, I vol., 1670 

— 1682 

Popham’s Reports, King’s Bench, fol., 1 vol., 1591— 
1627 
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Abbreviations. 


. . Power, Eodwell, and Dew’s Election Cases, 2 yols., 
1848-~iau6 

Prec. Ch Precedents in Chancery, fol., 1 vol., 1689 — 1722 

Price Price’s Beports, Exchequer, 13 vols., 1814 — 1824 

Q 15 ... Queen’s Bench Reports (Adolphus and Ellis, New 

Series), 18 vols., 1841—1852 

Q. B. (preceded by date) Law Reports, Queen’s Bench Division, 1891 — 1901 
{e.g., [1891] 1 Q. H.) 

Q. B. D. . . . . . . Law Reports, Queen’s Bench Division, 25 vols., 

1875—1890 


R. 

R. (Ct of SesB ) . . 

R. P. C 

R. R 

R. S. O 

Bast 

Rayn. 

Real Pn»p. Caa. . . 
Ihip. V\i. . . 

Rick. & M. 

Rick. AS. 

Ridg. temp. II. . . 

Ridg. I.. AS. . . 

Ridg. Pari. Rep. 

Rob. Kc'cl. 

Rob, L. A W. . . 

Robert. App. 

Robin. App. 

Roll. Abr. 

Roll. Rep. 

Rom. 

Ruse 

Ross, L. C. 

Rowe 

Rul. Cas. 

Russ. 

Russ. AM. 

Russ. A Ry. 

Ry, A Can. (^as. 

Rv. A Can. Xr. Cas. 
Ry. AM. 


The Reports, 15 vols., 1893 — 1895 
Rettie, Court of Session Cases (Scotland), 4th series, 
25 vols., 1873—1898 

Reports of l*ateut Cases, 1884 — (current) 

Revised Reptirts 

Rules of the Supreme Court 

Rustell’s J<hi tries 

Raynor’s Tithe Oases, 3 vols., 1575 — 1782 
Ileal Property CiKses, 2 vols., 1 SI. ‘{— IS 17 
Reports in Chancery, fol., 3 vtds,, 1<>15 — 1710 
Rickards and Michael’s Locus Slandi llei)orts, 1 voL, 
1885—1889 

Rickards and Saunders’ Locus Standi Roiiorts, 1 vol., 
1890—1894 

Ridgeway’s Reports, iernp. Ilardwioko, 1 vol.. King's 
Bench, 173.3— 1736; Chancery, 1744 — 1746. 
Ridgeway, Lapj), and Schoalos’ Rc}>urt8 (Ireland), 
1 vol,, 1793—1795 

llidgewav’s Parliamentary Reports (Ireland), 3 vols., 
1784—1796 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 185.3 
Roberts, Loemiiig, and Wallis* New County Court 
('ases, 1 vol., 1819 — 1851 

Robertson’s Scotch Appeals, House of Lords, 1 vol. 
1709- 1727 

R4)binsoirs Scotch Apj>eals, House of Ijords, 2 vols., 
1810—1811 

Rolle’s Abridgment of the ('’ommon I^aw, fol., 2 vols. 
Rolle’s Reports, King's Bench, fol., 2 voU., 1614 — 1625 
Romilly’s Notes of Cases in Equity, 1 part, 1772 — 
1787 

Rose’s Reports, Bankniptey, 2 vols.. 1810 — 1816 
Ross’s I^oading Cases in Cominoicial I^uw' (England 
and Scotland), 3 vids. 

Rowe’s R6|>orts (England and Ireland), 1 vol., 1798 — 
1823 

Cauipbeirs Ruling Cases, 25 vols. 

Russell’s Reports, Chancery, 5 vols., 1824 — 1,829 
Russell and Alylue’s Reports, Chancery, 2 vols., 1829 
—1833 

Russell and Ryan’s Crown Cases Reserved, 1 vol., 
1800—1823 

Railway and Canal Cases, 7 vols., 1,8.35 — 1854 
Railway ami Canal Tratlic Cases, 1855 — (current) 
Ryan and Moody's Reports, Nisi Prius, 1 vol., 1823 
—1826 


8. O 

8. C. (preceded by date) 


a-o. 

8alk. 


Same Case 

Court of Session Coses (Scotland), since 1906 
ri908] S. C.) 

SolicitoroQenera] 

Salkeld's Reports, King’s Bench, 3 vols., 1689 — 1712 



ABBREVIATIONa. 


idi 


Sau. & So. 

Sauiid. 
Saund. & A, 

Saund. & B. 

Saund. & G. 

Saund. & M. 


Sav. 

Say. 

Sc. Jur. . . 

Sc. L. E. 

Sch. & Lef. 

Sc. R. R. . . 

Scott 

Scott (n. r.) 

Sea. & Sin. 

Sel. Casi. Oh 

Sees. Cas. (k. r.) 

Sh. & Miu'l. 

Sh. (Ct. of Sees.) 

Sh. . . 

Sh. Just. , . 

Sh. Sc. App. 

Sh. Teind Ct. . . 

Shep. Touch. 
Show. 

Shr»w. Pari. Cas. 
Sid 

Sim. 

Sim. (n. s.) 

Sim. & St. 

Skiu. 

Sin. & Bat. 

Sm. & G. . . 

Smith, K. B. 

Smith. Tj. C. 
Smith. Reg. Cas. 
Smytho . . 


Sausse and Scully’s Reports, Rolls Court (Ireland). 

1 vol., 1837—1840 

Saunders’s Reports, King’s Bench, 2 vols., 1666 — 1672 
Saunders and Austin’s Locus Standi Reports, 2 vols., 
1893—1904 

Saunders and Bidder’s Locus Standi Reports, 1905 — 
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Part I. — The Bills of Sale Acts. 

Sect. 1. — llie Statutes, 

1 . The registration of bills of sale was introduced by the Bills of 
Sale Act, 1854 (a) ; and by the Bills of Sale Act, 1800 (/^), renewal 
of registration was required every five years. 

These Acts are repealed, and bills of sale are now regulated by 
the Bills of Sale Act, 1878 (c), called the principal Act (d), and the 
Bills of Sale Act (1878) Amendment Act, 1882 (r), in the text here- 
after called the amending Act, which statutes may be cited together 
as the Bills of Sale Acts, 1878 and 1882 (/). 

The Bills of Sale Acts, 1800 and 1801 0/), provide that certain 
instruments hypothecating imported goods are not to be deemed 
bills of sale within the meaning of the principal and amending 
Acts (/i). 

Sect. 2. — Objects of the Statutes. 

2 . The Bills of Sale Acts, 1854 and 1878, were intended to 
prevent false credit being given to people allowed to remain in 
possession of goods which apparently are theirs, the ownership of 
which they have parted with (t). 

The purpose of the amending Act was essentially different. It 
was to prevent needy persons being entrapped into signing compli- 
cated documents which they might often be unable to comprehend, 
and so being subjected by their creditors to the enforcement of 

(a) 17 & 18 Viet c, 30. 

29 & 30 Viet c. 06, s. 4. 

(c) 41 & 42 Viet c. 31, **aii Act to oonsolidato and amend the law fo? 
preventing frauds upon creditois by secret bills of sale of mrsonal chattols.** 

(<Q Bills of Sale Act (1878) Amcndioeut Act, 1882 (43 £ 46 Viet. c. 43), s. 3;. 

(«) 43 ft 46 Viet c. 4i 

(/) Ibid, s. 1. 

fo) 33 ft 34 Viet o. 33 ; 34 ft 33 Viet c. 35. 

tit) See p. 19, poet, 

(f) Charlgevmth T« (1892J A. Q, 231, per Lord Halsruky, L.0, at 
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harsh and unreasonable provisions (j). With this object in view, 
a particular form of words was insisted on, which should plainly 
express the nature of the contract as to the loan and the security 
for the loan (k). The Acts were not intended to apply to transactions 
other than those expressly pointed out (k). 

Sect. 8 . — Application of the Statutes, 

Sub-Seot. 1. — To what Places, 

3 . The principal Act and the amending Act do not extend to 
Scotland or Ireland (0, nor do they include bills of sale of goods in 
foreign pacts or at sea (m). 

A bill of sale given in England over goods in Scotland or Ireland 
is not affected by the Acts {n), 

Sub-Sect. 2. — To whni Bills of Sale, 

4 . The principal Act applies to all bills of sale executed on or 
after January 1, 1879 (o), and any renewals of registration of bills 
of sale, registered under the repealed Acts of 1854 and 1866, must 
be made in the same manner as the renewal of registration under 
the principal Act (p). 

The principal Act also extends a rule of construction to all instru- 
ments including fixtures or growing crops, executed before its 
commencement, and then subsisting and in force (q). With these 
exceptions the principal Act docs not affect bills of sale executed 
before its commencement, as regards which the Acts repealed 
continue in force (r). 

5 . Tlie amending Act commenced and came into operation on 
November 1, 1882 (.s). 

Unless the context otherwise requires, it does not apply to any 
bill of sale duly registered before the commencement of the Act, 
so long as registration is not avoided by non-renewal or otherwise (0» 

It is not retrospective so as to apply to bills of sale executed more 
than seven days before its commencement (a) ; nor does it make 
void, against the grantor, bills of sale subject to the Bills of Sale 
Act, 1864 (5), of which registration has not been renewed (c). 


(y) Manchester^ Sheffield, and Lincolnshire Rail. Co. v. North Central Co, 

(1888), 13 App. Ca». 504, per Ix)rd Uersohell, L.C., at p. 660. 

(k) Charlesworth v. Mills, [1892] A. O. 231, per Lord Halsbubt,L.C., at p. 235. 

(0 Bilk of &»1© Act, 1878 (41 & 42 Viet, c, 31), 8. 24; Bills of Sale Act 
0878) Amondmont Act, 1882 (45 & 46 Viet. c. 43), s. 18. The corresponding 
Irish Acts are the Bills of Side (Ireland) Act, 1879 (42 & 43 Viet. c. 50), ana 
the Bills of Sale (Ireland) Act (1879) Amendment Act, 1883 (46 Viet. c. 7). 

(m) Bills of Sale Act, 1878 (41 & 42 Viet. o. 31), s. 4. 

(n) Coote V. Jecks (1872), Ij. R, 13 Eq. 597 ; Brookes v. Harrison (1880), 6 14 . XL 
It. 85, 832. 

(o) Bdls of Sale Act, 1878 (41 & 42 Viet c. 31), s. 3. 

(p) Ibid,, s. 23. 

1 0 ) fl. 7 ; and see p. 24, 

r) Tbid,, 9 . 28. 

•j Bills of Sale Act (1878) Amendment Act, 1882 (45 A 46 Viet c; 43), b. 2. 
t) Ibid,, s. 8. 

it) Ibid,; Hudmn v. Harlow (1883), 23 Oi, D. C90. 

8 17 4k 18 Viet c. 36. 

Cookeon v. Swire (1884), 9 App. Oas. 658. 
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But tbe amending Act regulates the removal and sale of chattels 
under any bill of sale by way of security for the payment of money, 
whether registered before or after its commencement (d) ; and 
empowers relief to be given, in certain cases, against the removal or 
sale of goods under a bill of sale executed and registered before, as 
well as after, the Act came into operation (r). 

Sub-Sect. 3.— of Sale almthde, and hy way of Security, 

6 . The amending Act, which, so far as is consistent with the 
tenor thereof, is to be construed as one with the principal Act, does 
not apply to liills of sale given otherwise than by way of security 
for the payment of money (/), limiting, to this extent, the partial 
repeal of the principal Act ((f). 

Two classes of bills of sale have thus been created, the first 
comprising absolute bills of sale, to which the princiiml Act 
continues to apply (/O, the second, bills of sale given to secure 
the payment of money, as to which both Acts are to be construed 
together (/). 


Part 11. — What is a Bill of Sale. 

Sect. 1. — General Principlea, 

1 , — Ducuments of Trann/er. 

7. A bill of sale has been described as an instrument in writing 
whereby one transfers to another the property he has in goods and 
chattels (i), or as a document given with respect to the transfer of 
chattels, used in cases where possession is not intended to bo 
given (k). 

The principal Act declares lliat the expressiem “bill of sale,” 


(d) Bills of Salo Act (ISTH) Ainendmont Act, 1882 (45 & 46 Viet. c. 43), s. 13; 
aud see p. 70, 

U) Ex. jHirte CoUwi (1883), 11 a B. D. 301. 

(/) Bills of Sale Act (1878) Amendiiieiit Act, 18.82 (4.5 & 46 Viet. c. 43), h. 3. 
jl) Ibid,, ss. 10, 15, rei»euliiig Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), 
88 . 8 , 10 , 20 . 


(h) Swift V, Panndl (188:1). 24 Ch. D. 210. 

u) AlUopp V. Day (1861), 7 H. & N. 457. 

{k) Johnson v. Diprose, [1893] I Q. B. 512, per Lord KsiiEU, M.R., at p. 515. 
The term bill of sale had formerly a wider meaning. A bill of sale denoted a 
sale, and was not a i>owor to sell {Simpson y. H7>ocf p852), 21 L. J. (ex.), 
Paukk, B., at p. 153} ; and included a grant of ^oos by way of Imrgain and 
sale with delivery (Bridgman’s Conveyances (1725). 541), or followed by livery of 
seisin of the goods (Wood’s CJonveyancing (1762), YoL 2, 690), either absolutely, 
or on a condition to become void on payment of money (Fidell’s Guide to Con- 
veyances (1664), 123). It was applied to grants of property other tlian goods, as 
of a sailor's wages (Chitty’s Law of Ck>mmeroe (1824), YoL 4, 208), or of the 
produce and advantage of goods on shipboard {Bucknal v. Boishm (1709), Preo. 
m Ch. 285). » A bill of sole, and a bargain and sole, whether of goods or other 
personalty, were precisely of the same hind in their operation and technical 
import, but where the instrument had reference to things of a real nature it was 
i]Bua% styled a bargain and sale, and where to tbin^ merely personal, as 
hcmadotold goods etc., a bill of tale (WUde's Supp. to Barton’s Conveyancing 
(183Q, VoL 2, p. 52> ^ 
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which has the same meaning in the principal and amending Acte (i), 
shall, unless there be somethin^ in the subject or context repugnant 
to such construction, include bills of sale, assignments, transfers, 
declarations of trust without transfer, inventories of goods with 
receipt tWeto attached, or receipts for purchase-moneys of goods, 
and other assurances of personal chattels, and also powers of 
attorney, authorities, or licences to take possession of personal 
chattels as security for any debt, and also any agreement, whether 
intended or not to be followed by the execution of any other instru- 
ment, by which a right in equity to any personal chattels, or to any 
charge or security thereon, shall be conferred (in). 

But the expression ** bill of sale ** does not include the following 
documents— that is to say, assignments for the benefit of the 
creditors of the person making or giving the same, marriage 
settlements, transfers or assignments of any ship or vessel or any 
share thereof, transfers of goods in the ordinary course of business 
of any trade or calling, bills of sale of goods in foreign parts or at 
sea, bills of lading, India warrants, warehouse-keepers’ certificates, 
warrants or orders for the delivery of goods, or any other documents 
used in the ordinary course of business as proof of the possession or 
control of goods, or authorising or purporting to authorise, either by 
indorsement or by delivery, the possessor of such document to 
transfer or receive goods thereby represented (n). 

The Acts apply only to bills of sale given by the owner of chattels, 
and do not extend to dealings with chattels by a person other than 
the owner (o). 

8 . It is not every document drawn up at the time when a trans- 
action is carried out for the purpose of transferring goods from one 
person to another that is a bill of sale (p). 

But a document included in the expression “bill of sale,’* or 
deemed to be a bill of sale by the principal Act(q), and intended 
to be an instrument of transfer of chattels, or to embody the terms 
of the contract between the parties, upon which it is necessary 
to rely to prove title, will, in general, be within the Acts, unless 
excepted by their express terms (?*). 

It \vas not intended to interfere with transactions other than those 
expressly pointed out (»); and unless a document is within the terms of 
the Acts it is not aiTected, though in the result the Acts are evaded (f). 

Sub-Sect. 2 . — Docummte with Delivery of Po^tetrUm, 

9. The operation of both the principal and amending Acts is 
confined (a) to bills of sale, whether the same be absolute or subject 

(0 Bills of Sale Act (1878) Amondment Act, 1882 (45 & 46 Viet a 43), s. 3. 

(m) Bfils of Sale Act 1878 (41 ft 42 Viot a 31), s. 4. 

I n) Ibid, ; and see pp. 16 ft rc^., poet, 
o) MoEnUrt v. Oroufeut Urothere Ltd,^ [18951 A. C. 457. 
p) Oharkiworth y. MiU*t [1892] A. C. 231. 
y) See p. 14, poet, 

r) Maneheater, Skejieid, and Lincolnthirt /tail, Co, ▼. North Cowtrai Wagon Co, 
(1888), 13 App. Gas. 554. 

E CWfsMVora v. ifitt*. sim, per Lord Halsbuht, at pp. 235, 236, 

namedm r, ZnpUm (187^, L. B. 9 a B. 17. 

M Bail, JSm parte Ciorniim), 14 Q. B. B. 38ft 
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or not Bobject to nny trust, ivhereby the holder or grantee has 
power, either with or without notice, and either immediatelv or at 
any future time, to seize or take possession of any personal chattels 
comprised in or made subject to such bill of sale (b). 

Transactions, the object and effect of which is the immediate 
delivery of chattels to the grantee, are not affected by the Bills of 
Sale Acts (c). Thus, they do not apply to a sale and actual delivery 
of chattels, though accompanied by a document within the definition 
of a bill of sale (d), or to pledges of goods, where immediate posses- 
sion is transferred to the pledgee, though the transaction is recorded 
in a document regulating the rights of the parties (e), and construc- 
tive possession may be sufficient, though actual possession is not 
taken contemporaneously (/). 

Nor do the Acts apply to a document conferring on the holder of 
a common law lien rights of disposition of, or charges on, goods in 
bis possession (g), 

Sub-Sect. 3. — Tramudioru without Writing, 

10. The Bills of Sale Acta affect documents hut not transactions, 
and leave unimpeached titles or rights ac(juired hy oral contract 
completed without writing (h). They do not rerjuiro that any trans- 
action shall he put into writing, hut they do require that if a 
transaction be put into writing, and be of a particular character, 
it shall be registered (t). 

If the real bargain between the parties is reduced into writing 
the Bills of Sale Acts apply to the written contract (j). If, how- 
ever, the bargain is complete without any writing, so that the 
property intended to be dealt with passes independently, the Acts 
have no application to a document referring to or confirming the 

(h) Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), s. 3. 

(f) CharletwoHh v. Mills, [1802] A. C. 231. 

ui) Jiamsug v, Margrelt, [1801] 2 U. 15. IS. 

(e) lie J/urdwick, Ex }>arU Hubbard (188(5), 17 Q. B. 1). 000; memorandum 
of deposit of wamint for warehouse*! gwids* deliverable to huider {He Cunning- 
ham Co., Ltd., Aiieultormujh' $ Case (1885), 28 Ch. 1>. C82) ; letters of hypo- 
thecation accompanying pledge or pawn ticketa l^Jte Hall, Ex parte Close 
(1884), 14 Q. B. D. 38(5); verbal charge on warehoused gooda with delivery 
order {Grigg v. National Guardian Assurance Co., [1801] 3 Ch. 200); memo- 
randum of terms under which furniture was warehoused as security, the h'ndor 
taking possession after paying warehouse rent ( v. Girard Erhes 
(1891), 7 T. L. K. 2(50). £'or form of such a pledge, see Kncyclopmdia of l^orms, 
Vol. VIIL, p. 794. 

(/) As the delivery of the key of a warehouse where the goods were stored 
{Hilton V. Tucker (1888), 39 CL D. 609) ; or of the key of a plate chest {Howker 
V. Williamson (1889), 5 T. L. B. 382) ; joint possession of grantor and grantee 
{hammy v. Margrctt, sup/ra). 

(g) Lord {Trustee of) v. Great Eastern Rail. Co.^ [1908] 2 K. B. M, per 
Oozsks-Haedy, M.E., at p. 60. But if a right is (^imed apart from posses- 
sion the Acts apply Hbid,). An unpaid seller’s lien over chattels is not 
affected by the Acts {he Vulcan Ironworks Co.^ [1888] W. N. 37) ; though they 
apply to an express lien, granted by written contract, for unpaid purchase- 
money over chattels of which the seller has parted with possession {Cobum y. 
VoUins (1887), 35 Ch. D. 373), 

(5) Manchester, Sheffield and Lineeinehire Rail. Co. y. North Central Wagon Ch, 
(1888), 13 App. Cas. 554. 

(I) United Forty Pound Loan Cluh y. Derton, [1801] 1 Q. B. 28, n, 

(J) Newlove v. Shreuahury (1888), 21 Q. B. I)« 41, 
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transaction W; and the fact that such a document is drawn up, 
and is not registered, does not invalidate the transaction (1), 

The existence of a document which does not express, or which 
is not intended to express, the real agreement between the parties 
does not necessarily exclude proof of title under an independent oral 
contract (w). 

Sect. 2, — BiUa of Sale, Assignments, and Transfers, 

11. The expression “bills of sale and assignments,” which is 
included in the statutory interpretation of the term “ bill of sale,” 
does not add to it. Bills of sale, if absolute, are subject only to the 
principal Act, but if given by way of security for the payment of 
money, are subject both to the principal Act and to the amending 
Act (n). For this reason certain of the instruments included in the 
statutory expression “ bill of sale ” cannot now be used except in 
cases where the disposition of property is intended to be absolute (o). 

12. Transfers, which are also included in the statutory expression 
“ bill of sale,” are instruments which, though not in form bills of sale, 
purport to deal with chattels in the same w^ay as a bill of sale (p). 

Sect. 8 . — Declarations of Trust without Transfer, 

13. Declarations of trust of chattels personal may be made by 
parol {q), but a declaration of trust of chattels without transfer, if 
contained in a document, may bo a bill of sale(?*)* If a bill of 

(/i*) Jiarnsay v. Muryrett, [189-1] 2 Q. li 18, jter Lord Esher, M.K., at p. 23: 
** if u document is intomled by the parties to it to be a part of the bargain 
to pass tliG property in fho goods, then, whatever the form of the document 
may be, oven if it be only a simplo receipt for the purchase-money, it is, by 
s. 4, to be deemed to bo a bill of sale, though it is not so in fact. But, if the 
document is not intended to be part of the bargain to pass the property in the 
goods — if the bargain is complete without it, so that the property passes indepen- 
dt*ntly of it — then it is not to be deemed to bo that which it is not in fact — a 
bill of sale.” The test in each case is whether the document must be used in 
evidence to prove the title claimed {I/aydony. Brown (1888), 59 L. T. 810), unless 
the writing when produced does not affect the rights of the parties, or make 
them different fiuin what they would have been before, or from what they 
would have been if no writing had been referred to {jUharleawortk v. Mills, 
[1892] A. C. 231, per liord IIalsbuiiy, at p. 239). 

(/) A document following an oral agreement to assign to bankers to secure 
advances goods deposited with auctioneers for sale, is not within the Acts 
{London and Yorkshire Hanky, llViife (1895), 11 T. L. R. 670). Nor is a sale 
of goods by oral agreement, coupled with delivery and payment of price, accom- 
paniml by an unregi8toi*cd inventory and receipt {Sh^herdv. Pulbrook (1888), 39 
li. T. 288). 

(m) Ntwlove v. Shrewsbury (1888), 21 Q. B. D. 41, where proof of a verbal 
transfer as security was not excluded by the existence of a written receipt as 
on sale ; Parker v. Lytm (1688), 3 T. L. iL 10, where a verl»al grant of lieu for 
purchase-money, paid on a sale by deed, was upheld. 

(m) See p. 3, asfe.' .The substance, and not only the form, of the instrument 
is regarded, and if in fact given to secure the payment of money a bill of sale 
is subject to both Acts {Madell v. Thomas, [1891]* 1 Q. B. 230 ; kt JVaUoei, Ex 
parte Official Jieeeiver (le^), 23 Q. B. D. 27). 

(o) Af Townsend^ parte Parstms (1886), 16 Q. B. I). 532. 

(p) Ms Hardtmdi, Ex parie Uabbard (1886), 17 Q, B. B. 690, per Lord 

E8mM.R.,atp.696. ^ 

(y) ^ title Trusts akd Trustrbs. 

(r) BOls of Sole Aot» 1676 (41 ft 42 Viet c. 31), s. 4. 
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sale is made or given subject to any declaration of trust, not con- 
tained in the body thereof, such declaration of trust is to be deemed 
to be part of the bill of sale, and must be written on the same pai>er 
or parchment therewith and registered («). 

Declarations of trust without transfer were formerly resorted to as 
security for advances ; and undertakings to hold goods in trust, and 
to pay over the proceeds when received, have been held to be bills of 
sale(0* 

An instrument charging or creating any security on, or declaring 
trusts of, imported goods given or executed at any time prior to their 
deposit in a warehouse, factory, or store, or to their being reshipped 
for export or delivered to a purchaser, not being the person giving 
or executing such instrument, is not to be deemed a bill of sale (a). 

Sect. 4. — Inventories of Goads, Receipts, and other Assurances, 

14 . The principal Act includes “inventories of goods with receipt 
thereto attached, or receipts for purchase-moneys of goods, and 
other assurances of personal chattels,** in the expression “bill of 
sale** (6). The controlling words are “other assurances of personal 
chattels,’* and inventories and receipts do not come within the Act, 
unless they are assurances on which the title claimed depends (c). 

It is questionable whether an invoice and receipt, which are 
separate instruments and not intended to be operative in connection 
with each other, can be regarded as an inventory of goods with 
receipt thereto attached (d). But an invontorjr and receipt may be 
as solemn an assurance as a deed (c), and an inventory and receipt, 
or receipt alone, if embodying and intended to embody the terms of 
the contract, may bo a bill of sale(/). 

Where, however, there is a complete and effectual oral contract 
of sale or charge, independent of any document, an instrument of 
the kind mentioned, though drawn up contemporaneously with the 
transaction, will not affect the parties* rights, or require registration 
as a bill of sale in). 

Thus, where chattels are bought by oral contract and paid for, 
the buyer stipulating that a receipt shall be drawn up by a solicitor, 


8bot. a. 
Beclara- 
tions of 
Tmat 
without 
Transfer. 


Imported 

goods. 


When receipt « 
are bills of 
sale. 


When oral 

contract 

complete. 


{$) Bills of Sale Act, 1878 (41 & 42 Viet. c. 31). s. 10 (.3). 

(<) Be Steele^ Ex parte Courting (1873), L. K. 10 Eq. 414; B. v. Towmheml 
(1884), 15 Oox, 0. C. 466, 

(а) Bills of Act, 1890 (53 & 54 Viet. o. 53), s. 1 , as amended by the Bills 
of Sale Act, 1891 (54 & 55 Viet. c. 35), s. 1. 

(б) BUls of Sale Act, 1878 (41 & 42 Viet. c. 31), s. 4. 

(<j) Manchester, Sheffield, aryd Lineohuhire Bail. Co. v. North Central Wagon 
Co, (1888). 13 App. Cas. 564, 569. 

(d) Ihid., perL^vd Macnaohixn, at p. 568. 

(e) Be Baum, Ex parte Cooper (1878), 10 Ch, D. 313. 

\f) Be IIoo^ Ex parte Burgees (1893), 42 W.JR. 23, where a receipt by the 
sheriff on a private sue by order of the Court, oontaining the tenns on which the 
sheriff sold, was held a bill of sale, there being no sale independently of the receipt. 

h) Ramsay v. Margrefi, [1894] 2 Q. B. 18. 

In the following cases inventories and receipts, or receipts alone, were 
held not to be assuranoes or bills of sale: Allsopp v. Ikiy (1861), 7 H. ft 
N. 457; Byerley v. PrtooH (18711, L. B. 6 C. P, 144 (receipts); Qraha.n v. 
WHeodeson (1876), 46 L. J. (JSX.) 55 (reoeipt with memoraimiim) ; Woodgaie 
V. CMifrey (1879), 6 Bx. D. 24 ; Marsden v* Meadows (1881), 7 Cb B. D* 80 
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the buyer’s title is complete, though afterwards the seller gives a 
receipt in the form of an assurance (h). 

18. The words “other assurances of personal chattels,” which 
control the preceding words of the section, also extend them to 
documents of the same kind, but not precisely within the earlier 
expressions. Thus, an express lien for unpaid purchase-money, given 
by written agreement, over chattels sold and delivered to the pur- 
chaser, is an assurance within the Act (t) ; though an unpaid seller’s 
lien, arising by operation of law, is not affected 0*)* 

So also, a memorandum of the sale of goods in an auctioneer’s 
book, signed by his clerk for the purchaser, and by the auctioneer 
himself for the seller, without which the contract for sale would not 
have been enforceable, may be an assurance within the Act, 
requiring registration (4). 

Sect. 5. — Powers of Attorney ^ Anihorities^ or Licences to take 
Possession as Seenrity for any Debt, 

Sub-Sect. 1. — Jn General, 

16. Powei s of attorney, authorities, or licences to take possession 
of personal chattels as security for any debt (/) are bills of sale within 


(rocoipte and inventories on sales by slicrifr) ; Haydon v. Brown (1888), 59 L. T. 
810 (the like, including goods not subject to tke execution) ; Ftfx v. Barnett 
(18SG), 2 T. L. 11. 238 (receipt on sale) ; Purnacoit v. Bieudonne (1885), 2T. L. H. 
98 (rocoijit and inventory on sale by trustee in liquidation) ; J*reece v. Gilling 
(1885), 63 L. T. 703 (receipt on sale of furniture); Manchester, Shefield and 
Linrdmhire Bail. Co. v. North Central Wagon Co. (1888), 13 App. Cas. 654 
(inventory and recoint, on sale of wagons) ; )/ay v. Nathan (1886), 3 T. L. R 11 
(receipt on sale) ; Shejiherd v. Pulbrook (1888), 59 L. T. 288 (list and receipt, 
sent after agreement to sell); Newhve \. Shrewsbury (1888), 21 Q. B. D. 4l 
frecoipt given on oral contract of sale) ; Jones v. Tower Furnishing Co, 
(1889), 61 L. T. 84 (receipt and inventory on sale by sheriff under private 
contract) ; Grace v. Gard (1889), 6 T. L. R. 74 (inventory and memorandum 
on sale) ; Clapham v. Ives (1904), 91 L. T. 69 (valuation, inventory, and lease) ; 
Lock v. Heath (1892), 8 T. L. B. 296 (inventory attached to de^ poll after 
gift) ; Jtamsuy v, Margrdt, [1894] 2 Q. B. 18 (receipt for purchase-money of 

S ooda acknowlodgij^ that the goods were the purchaser’s); Stammers v. 
turgreti fl905), 21 T. L. R, 342 (inventory and receipt on sale by sheriff). 

In the following cases inventories and receipts or receipts alone were held 
to Ih) bills of sale: Be Walden, Fx parte Odell (1878), 10 Ch. D. 76 (inventory 
with receipt attached) ; Re Baum, Ex parte Cooper (18^8), 10 Ch. I). 313 (inven- 
tory with receipt attached) ; Be Hood, Ex parte Burgess (1893), 42 W. R. 23 
(receipt by the ^eriff on a private sale by ortler of the court containing 
the terms on which the sheriff sold, there lieing no sale ind6|)endent of the 
receipt) ; Phillips r. Gibbons (1867), 5 W. B. 527 (receipt for goods sold, and left 
in seller’s possession) ; Snell v. HfighUm (1883), 1 Cab. & Eh 95 (receipt) 
French v. Bombemard (1888), 60 Ij, T. 48 (inventory and receipt on sale under 
distress). 

Ch) Ramsay v. MargreB, supra. 

It) Gohum V. CaUins (1887), 35 Ch. I). 373. 

(t) Be Vutean Irontvarks Ch,, £1688] W. N. 37. 

(«) Be HtdnerU (1887), 86 Ch, I). 196, where no part of the price was paid, the 
bu}w being given six months’ credit by the conti-act, and the whole of the 
goodie lemainM on the seller's preinisee, and in his apparent possession. See 
title Auction anb AxrcrioNiasBs, Vol. 1., p. 506. 

(f) A lioenoe to seize chattels cannot be assigned so as to sdve the assignee 
n ngbt of ssisars (Be BavUt £» parte BawEngs (1888), 22 Q. B. D. 198). A 
lioenoe to ssias it revoked tiy bsnkraptoy (Thompean t. Chhen (1872), L. E. 7 
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the principal Act(m). As bills of sale by way of security lot fisot. s. 
payment of money are now required to be in accordance with a Powers of 
scheduled form (n)^ the instruments enumerated will not be valid Attorney 
securities. But a bill of sale may be executed under a power* of 
attorney, even though given to the proposed grantee, and the 
Court will refuse to restrain the attorney from executing a bill of 
sale in proper form (o). 

17. Authorities and licences to take possession otherwise than as i^icencet. 
security for any debt are not bills of sale (p), though, if by way of 
security, it is immaterial that when the autliority or licence was 

given no debt existed, if the intention was to secure a future debt(q). 

Only such licences or authorities to take possession are bills of Licences 
sale as are consistent with possession of the goods remaining with ftcconipanie«l 
the grantor, and if it is intended that possession should at once be 
given to the grantee the Acts do not apply (r) . Thus, if an authority 
is given to sell goods which are handed over, a document accom- 
panying the transaction is not necessarily a bill of sale, there being 
no licence to seize goods which are already delivered («). But it is 
otherwise when the authority or licence is to seize and sell chattels 
to pay a debt(t), and a licence to sell has been said to import a 
licence to seize (a). 

If the authority is not to take, but only to retain possession of. Authority to 
goods already in the possession of the grantee, the document con- poswi. 
taining such authority is not a bill of sale, even though it defines * 
the rights of the parties (&). Nor is a document a bill of sale which HiKht of 
confers on the holder of a common law lien rights of disposition of, 
or charges on, goods in his possession (c). 

But a document purporting to give a lion on goods not in the 
grantee's possession, and on which there is no common law riglit of 
lien, is void as an authority or licence to take possession as security 
for a debt (c). 

18. Although ordinary powers of distress are not within the Licence to 
Acts {( 1 ), powers of seizure contained in leiises, by way of distress ^l^^t******* 
for recovery of a debt, may be licences to seize ; thus, a brewer’s 

Q. B. 527), and has no operation against property acquired by a l>aiikrupt after 
discharge {CoUt/er v. Imacs (1881), 19 Ch. D. 342). 

(m) Bills of isalo Act, 1878 (41 & 42 Viet. c. 31), s. 4. 

(ri) Bills of Sole Act (1878) Amendment Act, 1882 (45 & 40 Viet c. 43), s. 9; 
and see p. 34, mmL 

(o) FumivaU v. Hudson^ [1893] 1 Ch. 335. 

lp) Re Oarrud^ Ex parte NewiU (1881), 16 Ch. D. 622. 

l q) Stevem v. MarOan (1890), 60 L. J. (q. b.) 192. 

(r) Re Uardwicht ExjMtie Hubbard (1886), 17 Q. B. D. 690 (authority ta tell 
goods depoeited as security). 

(«) Charleeworih v. MilUt [1892] A. C. 231 (authority to auctioneers to sell and 
remy advances). Such au authority, if for valuable consideration, is irre voc- 
able {ibid.^ at p. 243). See titlee Aosnoy, Vol. I., p. 228; AuonoN AND 
AxrcnoNXEBa, voL I., p. 504. 

(<) Be Towneendt Ex parte Partem (1886), 16 Q. B. D. 532. 

(a) Johne v. fFare,[189^ 1 Oh. 359, at p. 363. 

(5) Spemer v. MidRtnd ibn7. Ob. (1895), 11 T. L. B. 542. 

(c) Herd (IVttf^ss of) v. Oreoi Eaetem Rail, Co,, [1908] 2 K. B. 54, per 
OogaofB-BLumT, M.B., at p. aa 

(4 Me Memdweod OMery Oa,, [1897] 1 Ob. 378. 
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l6ft86 oontaining a power to seize stock in trade and effects of tlie 
lessee in desalt of payment of the brewer’s account is a bill of sale (e). 

19« An instrument containing a stipulation, common in building 
agreements, whereby all materials brought upon the premises for 
the purposes of building are to be considered as immediately 
attaching to the land, with power to the landowner of seizure on 
the builder’s default, is not a bill of sale (f) ; for such a licence to 
seize is not generally given as security for any debt (<7). ‘ And an 
agreement providing that all materials brought upon the land are 
to become the property of the landowner is not a bill of sale, as his 
interest in the materials is legal, as distinguished from a right in 
equity to personal chattels (h). 

But a mortgage of a building lease, together with plant and 
materials then or thereafter brought on the land, with power on 
default to sell them separately, is a bill of sale of the plant and 
materials (/)• 

Sub-Sect. 2 . — Hiring Agreements, 

20 . Licences to seize are frequently inserted in hire-purchase 
agreements (/f). The Bills of Sale Acts do not apply to an ordinary 
business agreement for the hire or hire-purchase of chattels 
which, until the stipulated payments have been made, are not the 
property of the hirer (/). In such cases the hirer is not the owner 
of the cliattels ; and as the licence to seize merely empowers the 
owner to retake possession of his own property, it is not a bill of 
sale (m). 

The same result follows when the owner of chattels sells them, 
and afterwards, by independent contract, hires them back from the 
purchaser, even though a right is given to repurchase for an 
e<]uivalent to the sum paid (»). 

The decisions as to what is to be regarded as an independent sale 
and hiring have not been free from dilliculty (o). It would appear 


(<•) V, Mnraion (1890), 60 L. J. (q. b.) 192. See fuither, p. 15, 

poet. 

(/) Ilrown V. liatemnn (1807), I.. R. 2 0. P. 272; Hlalce v. Izard (1807), 10 
W. 11. 108; li*eve$ v. Harlow (1881), 12 Q. H. J). 480. As to such stipulations, 
seo titles B\nkuuptcy and Insolvency, Vol. II., pp. 152, 177; Building 
CONTRACT.S ETC., pp. 200 tt $eQ., ptxtt, 

(g) lie Oarrud^ Hx parte Newitt (1881), 10 Ch. D. 622. 

(h) JleetTi v. Jiarlow, supra, 8c© furtiicr p. 1-1, 

(») Climpson v. Voles (1889), 23 Q. B. 1) 405; Chart h v. Sage (1892), 07 L. T. 
800. ' 

(A) For hir©-purchas<>, see title Bailment, Vol. I., p. 554 ; for forms of hire- 
puixmaso Agreements, see Kucyclopoidia of Korins, Vol. VI., pp. 419 et seg, 

(1) lie fJawhinSt Ex parte Emerson (1871), 41 Ia. J. (bcy.) 20; Ee Eoberismi, 
Exports Vraweour (ISfS), 9 Ch. I>. 419. 

(in) McEutirey, Orossky Brothers, Ltd,, [1895] A. C. 457. 

(«) IVforw Dairy Go, v. IfViif (1895X 1 1 X. L. E. 233 ; Vlapham v, lees (1904X 
01 L. T. 69. 

(o) Re Walden^ Ex parte Odell (1878), 10 Ch. B. 76; Rrmvn y. Blaine 
(1884), 1 T. li. H. 158; Manchester, Shejffi^d, and Lincolnshire Rad. Co. y. North 
Central irctj^n Co. (18S8X 13 App. Caa. 554, Gapp y. Bond (1887), 19 Q. B. D. 
200; Redhead y, IVeetwood (188^ 59 L. T. 293; French y. Rombemard 
(1888). 60 Ii. T. 48; Jonee ▼. Tower Famishing Co, (1889X 61 T. 
84 ; & Tarrouf, JEx parU (klHns (1889), 61 L. T. 642 ; Rs WtOsenf Sm penie 
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ibai it there Is a real eom|jileted sa!^ the Acts will not apply to 
a separate and distinct hiring or hire-purchase agreement, even Powsrscf 
though a receiptor other document is given on the sale, and though Attomer 

the whole transaction may result in an equivalent of the price being ^tc» 
returned to the buyer by means of instalments of hire (p).t. But . 
if the real transaction is a loan of money intended to be secured by 
a sale and hiring agreement, the document or documents embody « 
ing the arrangement will be within the Acts (q). 

Where the contract is for a loan to be secured by a sale and hiring 
agreement of chattels, even if the property passes by the sale, it 
does so subject to the terms of the hiring agreement, which is thus 
part of the buyer*s title, and within the Acts as a licence to 
seize (a). 

Each case must be determined according to the proper inference 
to be drawn from the facts ; and whatever form the transaction may 
take, the Court will decide according to its real substance (h). Thus, 
the grantor of chattels by deed purporting absolutely to dispose of 
them, followed by a hiring, is not estopped from showing that the 
real bargain was a loan on the security of chattels (r). 

An assignment by the owner of goods, let on hire, of all his rights A^Hignment 
under the hiring agreement is not a bill of 8ale(^i), thougli an 
assignment of, or charge upon, the goods themselves would be (e). RgrecmeDt?*^ 

A purchaser from the hirer of goods, let on hire, acquires no title i*urchiiM 
against the true owner where the hire-purchase agreement does not from hirer, 
operate as a contract to buy as well as sell (/). 

Sect. 6. — Afjreemcnis, 

21. An agreement, whether intended or not to be followed by the Agrecmcn(« 
execution of any other instrument, by which a right in equity to ^ *‘ **^** 

any personal chattels, or to any charge or security thereon, is con- 
ferrod, is a bill of sale {^). A written agreement to give a bill of sale, 
or purporting to confer a charge (/i), when relied on to support a 
title to chattels, was a bill of sale within the Bills of Sale Act, 

1854 (i), whicli did not expressly mention this class of documents, 
and is within the express words of the principal Act. Consequently, 
a written agreement to give a hill of sale, or by way of charge, 

0£icial Receiver (1890), 25 Q. B. D. 27 ; M^tdeR v. Thmnae, [1891] 1 a B. 230; 

Beckett y. Totaer AestU Co., [1891] 1 Q. B. 638; He LiuUm, Kx ptirfe Finlay 

S , 10 Moit. 258 ; Wheatley'e TrusUe v. Wheatley, Lid. (1901), 85 L. T. 491 ; 

V. Pepper, [1905] A, 0. i02, 

(p) Manchester, Shejield, awl Lincfdnskire Rail. Co, v. North Central Watjon Co, 

(1888), 13 App. Cas. 554. 

{q) Maas V, Pepper, supra, 

(a) Beckett y, Ttaver Assets Co., supra. 

{bj Be Watson, Ex parte Official Receiver (1890), 25 Q. B. D, 27, 

(cl MadeU y. Thomas, supra. 

\a) Re Davis, Ex parte Rawlings (1888), 22 Q. B. D. 193; Be IsaaceoUt 
Bx wie Maeon, [18951 1 Q. B. «333. 

(A JarvU y, Jarvie (1893), 63 L, J. (OH.) 10. 

Hcdby y. MaUhews, [18951 A. 0. 471. 

(o) Bin* of Sale Act, 1878 (41 & 42 Yict. c. 31), i. 4. 

(A) Be Stede, Ex parte Canning (1873), L. E, 16 Eq. 414. 

(r) Re Jeavons, Ex parte MeuJeay (1873), 8 Ch. Aiq>.643; Edwarde y, Kdwardi 
(1876), 2 Ok. D. 291. 
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will not now give a title to chattels, unless the requirements of the 
Acts are complied with (j% but an application to restrain the execu- 
tion of a bill of sale under a power of attorney given for valuable 
consideration will not be granted (/<;)• 

An oral agreement to give a bill of sale is not within the Acts, 
nor do they invalidate a duly registered bill of sale given in 
pursuance of an agreement within them {1), 

The right affected by the Acts is a right in equity, as distinguislied 
from a right in law, and if a legal right is given, this provision 
of the Act does not apply (m). 

Sect. 7. — InsimmentB with Power of Distress, 

22. Certain instruments giving a power of distress are deemed 
to be bills of sale (n). 

Before the principal Act came into force, an attornment clause 
inserted in a mortgage deed gave an additional security by way of 
distress on chattels for both principal and interest (o), and was not 
within the Bills of Sale Acts (p). This right of distress could be 
exercised, not only on the goods of the borrower, but on those of a 
stranger, as, for example, the grantee of a bill of sale given by a 
tenant to the mortgagor (q). 

Such an attornment clause is included in the principal Act (r), 
which applies whether the distress be on the goods of a third party 


{J) JarvH V. Jaruii (189a), 63 L. J. (cii.) 10 ; Fumivall v. [1893] 1 

Ch. 335. 

(A) FurnitHtll v. llwinon, supra, 

(/) lie lleiningtvay, Fx parte Jluuxwell (1883), 23 Ch. I). 626. 

(m) Reeves y, Barlow (1884), 12 U. B. B. 436, where an instrument pro- 
viaing that all materials brought on the land were to become the property of the 
building owner was held not to be a bill of sale, the building owner’s interest 
being a legal, and not an equitable, right; Morris v. Delobbel^FiipOf [1892] 2 Ch. 
352, where an agreement giving an agent a retainer for advances on goods 
coming into his possession was held to confer a legal and not an equitable right, 
as it depended on possession ; Speucer y. Midland Rail. Co, (1895), 11 T. L. H. 
542, where an a£p*eement providing that all goods stored on a railway company’s 

E remises should be deeiu^ to be in their possession and subject to a lien was 
eld not to be a bill of sale ; Lord {Trustee of) y. Great Eastern Rail, Co,, [1908] 
2 K. B. 51, where a similar agrea^ment, affecting goods not in the company’s 
possession, was held to l>e a bill of sale as conferring an equitable right. 

(ft) Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), s. 6: "Bvery attornment, 
instrument, or agreement, not being a mining lease, whereby a power of distress 
is given or agreed to be given by any person to any other person by way of 
security for any present, future, or contingent debt or advance, and whereby 
any rent is reserved or made payable as a mode of providing for the payment of 
interMt on such debt or advance, or otlierwise for me purpose of such security 
only, shall bo deemed to be a bill of sale, wiUiin the meanmg of this Act, of any 
personal chattels which may be seised or taken under such power of distress : 
Provided that nothing in this section shall extend to any mortgage of any 
estate or interest in any land, tenement, or hereditament which ^e mortgagee, 
being in possesrion, shall have demised to the mortgagor as his tenant at a fair 
and reasonable rent” 

(o) Re BeUs, ExparU Harrison (1881), 18 Ch. D. 127. 

Ip) Morion v. (1869), Zi. B. 4 Q. B. 293. 

(q) Kearshy v. Philips (1883), 11 a B. B. 621, 

(r) Orem v. Marsh, [1892] 2 Q. B. 830. As to the validity in bankruptcy 
of an attornment clause in a mortgage, see title BaimurTcrr ajxo Ixsovyrnscr, 
Tdl 11, p. 893. 
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or of the borrower (#), and whether the power of distress is 
express, or is claimed as incident to the demise (t). 

Mining leases are expressly excluded from the operation of the 
Act, and this protection extends to a power of distress in a mining 
lease on goods upon premises near to and worked with those 
demised (a). 

23. The powers of distress which exist at common law, or are 
reserved to landlords in any usual form of lease, are not affected 
by the Acts (b). If, however, with the object of securing a debt, a 
power of distress is given, so general as to be outside the scope of 
ordinary leases or agreements between landlord and tenant, the 
instrument is to be deemed to be a bill of sale (r). 

But the instrument is only “ deemed to be a bill of sale of any 
personal chattels which may be seized or taken under the power of 
distress (cf). It need not therefore be in the statutory form, not 
being in fact a bill of sale, though, for the purpose of registration, 
it is treated as one, and if unregistered is void so far as regards 
chattels which may be seized or taken under the powder (d). 

Where no personal chattels are taken, the relationship of borrower 
and lender as landlord and tenant is not affected, nor are the terms 
of the agreement between them, except so far as the agreement 
purports to give a power of distress (e). Thus, the lender as landlord 
may recover possession when rent reserved under tlie agreement is 
in arrear (/). 

24. It is provided that a demise by a mortgagee in posses- 
sion to the mortgagor, at a fair and reasonable rent, is not to 
be deemed to be a bill of sale (<7), but this proviso extends only to 
cases where the mortgagee, being in actual possession, has subse- 
quently demised to the mortgagor, and does not give protection 
where actual possession has not been taken, the only demise being 
by the mortgage deed ; for an attornment clause does not of itself 
make the mortgagee a mortgagee in possession within the meaning 
of the proviso (h). 

A lease in good faith to a mortgagor by a mortgagee in actual 
possession is protected, but not a lease to secure money. Thus, where 
a mortgagor, under a mortgage with an attornment clause, being 
in arrear with interest, undertakes in writing to hold as tenant to 
the mortgagee at a fair rent, but the mortgagee does not take actual 
possession, the intention being further to secure the mortgage debt, 

(«) Oreen v, Ufarth, [1892] 2 Q. B. 380. 

(0 Re Willie, Ex parte Kennedy (1888), 24 Q. B. D. 381. Compare Hall 
(hmfort (1886), 18 a B. D. 11. 

(a) Be Roundtoood Colliery, [1897] 1 Ch. 373. 

(&) Be WiUie, Ex parte Kennedy, eujyra, at p. 397. 

(c) Pulbrook ▼. Aekby (1887), 56 L. J. (Q. B.) 376 (brewer’s lease driving power 
to distrain for current account) ; Stevene y. MareUm (1890), 60 L. J. (q. b.) 192 
(lease giving landlords the same right of distress for current account and 
advances as for rent in arrear). 

(d) Oreen ▼. Marsh, supra, 

(e) Stsvms Marston, supra, 

(/) Mwmford v. OoUisr (1890), 25 U. H. U. 279. 

&) Bills ol Sale Act, 1878 (41 & 42 Vici c. 31), s. 6. 

(5) Be WUlis, Ex parts Kennedy, eupra; Oreen v. Manh, tuprOm 
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and not to create a real demise, the instrument is a bill of sale, and 
a distress levied by the mortgagee on goods of strangers is 
avoided (t). 

In determining what is a fair and reasonable rent, the question 
probably is whether the rent fixed be so excessive, considering the 
nature of the property, as to lead to the conclusion that it was not 
intended to create a real rent or a real tenancy, but that the demise 
was a mere device to enable the mortgagee to obtain an additional 
security (/c). 


Part. III. — Instruments not within the 

Expression “Bill of Sale.” 

Si:cT. 1. — A8si(jnmeul8 for the Benefit of Creditor8, 

25. The }»rincipal Act provides that the expression “ bill of sale ** 
shull not include certain documents, the first being assignments 
for the bonolit of the creditors of the person making or giving the 
same (/). 

Such assignments, to be within the exception, must be available 
for creditors generally who choose to come in (w), none being 
excluded from the benefits of the deed (w)- But a deed of assign- 
ment is none the less for the benefit of creditors because a time 
limit is fixed within which they must accede (o). An assignment of 
cluiitels to secure a composition is, if for the benefit of creditors 
generally, also within the exception (p). 

But if the deed is for the benefit of certain creditors only, it is 
a hill of sale {q ) ; and so is a licence to seize chattels given to a 
creditor, with an authority to pay himself and other creditors (t). 

Sect. 2. — Marriage Settlements. 

26. Marriage settlements are not bills of sale, within the principal 
Act (h). The exception includes instruments which create a trust 


(0 Oretn v. Manh, [1892] 2 Q. B. 330. 

Ik) Ji« Bou’ea, Ex parte Jackeon (IhHO), 14 Ch. D. 725. 

(|) Bills of Sals Act, 1878 ^41 & 42 Viet. c. 31), s. 4 ; and Bee p. 6, ante. As to 
ssBiramentB for the benefit of creditors, which are now regulated bj the Deeds 
of Arrangement Act, 1887 (50 & 51 Viet. c. 67), and me principles of law 
ap^dioable under that Act, together with the validity of deeds of arrangement as 
ngainst creditors and in bankruptcy, see title Bankruptcy and Insolvency, 
Vol. 11., pp. 325—337. 

(m) General Fwmiihiftg and Vpheieiery Co. v. Venn (1863), 2 H. ft 0. 153. 

(it) Paine t. MaUhewe (1885), 53 L. T. 872; Boldero v. London and TTesf- 
mineier IHttmni Co. (1879), L. B. 5 £x. D. 47. Compare Spencer v. Bkder 
(1878), 4 a B. D. 13. 

(o) Hadley ft SfOt v. [1895] 1 Q. B, 646. 

ip) Hedgm v. I*re$t<m (1899), 80 L. T. 847 ; Beevor ▼. Satage (1867), 16 L. T. 
958. 


(^) B. V. Crme (1874), 43 L. J. (m. c.) 51. 

(r) Be To%rtmnd, Ex parte }\treone (1886), 16 Q. B. D. 532. 

(«) Bills of Sale Act, 1878 (41 ft 42 Yict. c. 31), s. 4 ; and see p. 6, anU, For 
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for the purpose of carrying out provision for a marriage. Thus, 
an informal ante-nuptial memorandum of agreement for a marriage 
settlement is protected (a). And a transfer of chattels after manriage, 
carrying out an ante-nuptial contract, is within the exception, as 
for example an assignment of chattels, acquired after marriage, in 
pursuance of a covenant contained in a marriage settlement to 
transfer to trustees all the settlor’s after-acquired property except 
business assets (6). 

27 . Post-nuptial settlements are not marriage settlements within 
the exception (c). When absolute transfers, they require attestation 
and registration under the provisions of the principal Act(d). 
Unless a post-nuptial settlement is an assurance of chattels by way 
of security for the payment of money, it is excluded from the 
operation of the amending Act(e). 

28 . When two persons are together in the enjoyment of chattels, 
the law refers possession to the one who has the legal title (/). Thus, 
chattels settled by a husband on his wife, which are in her posses- 
sion in the home where she and her husband live together, are, in 
general, deemed to be in her possession, and not in the apparent 
possession of her husband, in which case the principal Act does 
not affect them(^). 

Sect. 3. — Mercantile Transfers, 

Suu-Sect. 1. — Tranafer$ of 8hip$, 

29 . Transfers or assignments of any ship or vessel or any share 
thereof are not bills of sale, within the Acts (/<), even though not in 
the form given by the Merchant Shipping Act, 1894 (i), or registered 
thereunder (j). 

The exception applies to a transfer or assignment of anything 
ordinarily called a vessel, and not only of what is technically so 
called, and includes a dumb barge worked by oars, but not a mere 
boat (A). 


maniage settlements generally, see titles Beal Pkopekty and Chattels 
Real ; Settlements. 

(а) JFenman v. Lyon & Cb., [1891] 2 Q. B. 192. As to the validity of 
manias settlements against cremtors, apart from the Bills of Sale Acts, see 
titles Bankrdptot and Insolvenoy, Vol. IL, p. 277 ; Fraudulent and 
Voidable Conveyances. 

( б ) Re Rcie, Ex parte Clough^ [1904] 2 K. B. 709, affirmed in H. L., tub nom, 
Clough ▼. Samuel, [190d]A. C. 442. 

(0 Fowler v. FotUr (1859), 28 L. J. (Q. B.) 210; Ashton y.Blackthaw (1870), 
L. B.9Eq. 510. 

(d) BiUs of Sale Act, 1878 (41 & 42 Viet. c. 31), ss. 8 , 10 ; Cotton v. Churchley 
(1884), 53 L. J. (0. B.) 336. 

(e) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Yict. c. 43), a 3 . 

if) Bamtay ▼. Mar^ett, [1894] 2 Q. B. 18. 

( 9 ) Re Satterihwaiie, Ex parte Truetee (1895), 2 Mans. 52 ; Shepherd v. Pulbrooh 
(1888), 4 T. L. R. 642. ^ ^ 

(A) Bills of Sale Act, 1878 (41 & 42 Yict. c. 31), s. 4 ; and see p. 6 , ante, 

(0 57 & 58 Yict o. 60, s. 24 ; Sched* L, Part 1., Form A. See EncyclopasJia 
of Forms, YoL XIV., p. 53. 

(/) Union Sank of London t. Lmanton (1878), 3 CL P. D. 243. See fiirfher« 
title Sbifpino and NAViOATioir. 

(A) Qapp T. Bond (1887), 19 O. B. D. 200. 
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SW3T. S. The transfer of an unfinished ship is also protected, including 
Mercantile materials preparing for its completion, but not actually on board ( 1 ). 
Transfers. The statutory form of mortgage of a ship with its appurtenances, 
under the Merchant Shipping Act, 1894 (m), covers all articles and 
materials necessary for the ship, and on board when the mortgage is 
given ; and registration as a bill of sale is unnecessary to protect 
articles and materials afterwards substituted for them (w). 


TrnriRfcri of 
goods. 


Tranfifers not 
within the 
exception. 


Hypotheex* 
tioni etc. 


Sud*8eot. 2. — Trannfer» in the Ordinary Course of Business, 

30. Transfers of goods in the ordinary course of business of any 
trade or calling are also excluded from the statutory interpretation of 
bills of sale, as are also bills of sale of goods in foreign parts or at 
sea (o), bills of lading, India warrants, warehouse-keepers’ certifi- 
cates, warrants or orders for the delivery of goods, or any other 
documents used in the ordinary course of business as proof of the 
possession or control of goods, or authorising or purporting to 
authorise, either by indorsement or by delivery, the possessor of 
such document to transfer or receive goods thereby represented (p). 

31. Disposing of goods by bill of sale is not a transfer of goods in the 
ordinary course of business (7). Nor is a pledge by a trader of stock 
in trade, bought on credit and not paid for, a transfer in the ordinary 
course of business of any trade or calling within the exception (r). 

The exception does not apply to an agreement by the owner of a 
sugar plantation by which it is agreed, in consideration of a loan, 
to deliver to the lender the crop of sugar when made, for the purpose 
of sale and payment of the debt out of the proceeds, the trans- 
action being considered a borrowing on special agreement which, 
though not uncommon, is not m the ordinary course of business («). 

32. A letter of hypothecation accompanying a deposit of goods is 
not, as has been seen, a bill of sale (t) ; and a document charging 
goods in the ordinary course of mercantile business, even though 
the goods are not actually delivered (?t), or an agreement for a 
vendor’s lien on bills of lading and goods in transit or in the hands 
of consignees (ir), is within the exception. 

But an agreement, not in the ordinary course of business, agreeing 
to hold goods at a creditor’s disposal and to give a transfer when 
required, is a bill of sale (x). 


(/) Be Soft/n/, Kx }HirU Ilmlykin (LS75), L. IL 20 Eq. 746. 

(m) 67 & 6S Yict. c. 60. s. 31 (1), and Sched. I., Part I., Form B. ; see 
Kucyclopaniia of Fonos, Vol. XIV., pp. 65 — 60. 

(«) Cvttmun V, Chamftcriain (1890), 25 Q. B. 1). 328. 

(o) S«*o p. 6, nntt, 

(p) Bills of Sale Act, 1878 (41 & 42 Viet c, 31), s. 4. 

(V) R, V. ThottMS (1870), 22 Ju T. 138. 

(r) Be Ifaif, JCx parte Ciose (1884), 14 Q/B. D. 386. Com|viro the pledge of a 
bill of lading {Re Iludgson, JCx pnrU Brett 1 Ch, P. 151). 

(*7 Tfunani t. Howatmm (1888). 13 App. Can. 480. 

h) p. 7, ante. For form of sum letter, see Bnerclopsedia of Forms, 
ToL VIU., p. 796. 

(a) Jie Empmie Nofih’-WeeUrn Bank (1872), L. B. 15 Eq. 69. 

(is) Re Love, Ex parte ITolwm (1877), 6 Ch. 1). 36. 

(«) Re Ex parte Cannina (1873), L. K 16 Bq. 4X4 ; R, v. Totanshend 

(1884), 16 Oo*. C. 0, 466. ^ 
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Letters given to bankers for advances on goods in the hands of 
third parties, with their receipts attached, stating that the borrowers 
hold the goods in the third parties* hands on the lenders* account 
and under lien to them, are within the exception, as documents 
used in the ordinary course of business as proof of the possession 
or control of goods, and protect, without registration, goods 
returned to the borrowers by the third parties, as well as those still 
in their hands (y). 

An instrument charging or creating any security on, or declaring 
trusts of, imported goods, given or executed at any time prior to 
their deposit in a warehouse, factory, or store, or to their being 
reshipped for export, or delivered to a purchaser not being tlie 
person giving or executing such instrument, is not a bill of sale 
within the meaning of the principal and amending Act 8 ( 2 f). As 
regards such goods the operation of the law of reputed ownership 
in bankruptcy remains unaffected (a). 

Sect. 4. — Debentures. 

33. Debentures issued by any mortgage, loan, or other incor- 
porated company (b), and secured upon the capital stock or goods, 
chattels, and effects of such company, are excluded from the 
provisions of the amending Act(c*). 

A trading company may give a bill of sale as security for goods 
sold or work done (d), and such a bill of sale by a company has 
been said to be within the Bills of Sale Acts(c). But mortgages or 
charges created by an incorporated company, for the registration of 
which provision is made by the Companies Clauses Act, 1845, or 
the Companies Act8(/), are not bills of sale within the principal 
Act, which must be construed with the amending Act(g). 

(y) He Hamilton^ Young dt Co.^ Ex jtarle Carter^ [1905] 2 K, B. 772. For 
fornis of such letters, see Encyclopaedia of Forms, Vol. II. , pp. 479 et aeq. 

(z) Bills of Sale Act, 1891 (54 & 55 Viet. c. 35), s. 1. 

(а) Bills of Sale Act, 1890 (53 & 54 Viet. c. 53), s. 2. As to reputed ownership, 
see title BANKiiurrcY and Insolvency, VoI. II., pp. 173 et eeg, 

(б) The words “other incorporated companies'* include any company 
authorised to raise or secure money on loan or mortgage {/te Standard Manu- 
facturing Co., [1891] 1 Ch. 627). *rhe protection of the section extends to a 
floating charge affecting chattels in England, given by a company registered in 
Quemsey, not keeping or being by law required to keep any register of mort- 
gages or charges (eVar A; v. Balm, HUl & Co., [1908] 1 K. 11. 667). But debentures 
issued by a society registered under the Industrial and Provident Societies Acts 
are not protected, there being no provision made by those statutes for the regis- 
tration of debentures of such a society {Great Northern Bail. Co, v. Coal 
Co-operative Society, [1896] 1 Ch. 187). For such societies, see title Industbial, 
PbOYIDZNT and SIMILAB SkXTIBTXES. 

(c) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Viet c. 43), s. 17. 
As to the general law relating to debentures, see title Companies. 

(d) Shears v. «/aco5 (186^, L. B. 1 0. P. 513. A company may be described 
as of its registered office. Directors attesting the affixing of a company’s seal are 
not attesting witnesses {DtffeU v. White (1866), L. B. 2 CT P. 144). 

fe) Be Cunningham A Co,, Lid,, Attenboroughs Case (1885), 28 Ch. D. 682. 

(/) By Companiee Act, 1907 (7 Bdw. 7, c. 50), s. 10, repealing and replacing 
as June 30, 1908, Companies Act, 1900 (63 A 64 Yiot. c. 48), s. 14 (1^ 
See title Companies. 

(p) Bs Standard Manvfdeturing Cb., supra; Bead v. Joannon (1890), 23 

& D. 300 ; Bkhards v. Kidderminster Oviseers, [1896] 2 Ch. 212. 
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A doeument which is a debenture in the common acceptation of 
the term, creating or acknowledging a debt, and accompanied by a 
charge on the property of the company, is within the exception (h). 

It is doubtful whether the expression ** debenture can include a 
memorandum of deposit as security for a floating balance, not 
admitting any specific debt, or containing a promise to pay, and 
charging specific property as distinguished from a general charge 
on assets (i). 

A deed of charge on the assets of a company to secure debentures 
is not a bill of sale within the Acts (j). Such a covering deed is 
probably a debenture within the exception (k), but even if it is not 
it may operate as an equitable charge in favour of debenture-holders 
over property purporting to be assigned (1). 

A transfer by the grantee of an unregistered charge on chattels, 
given by a company, is ineffectual under the Acts to give the 
transferee a valid title to the chattels (m). 


Part IV. — Subject-matter of Bills of Sale. 

Sect. 1. — In General, 

34 . The Bills of Sale Acts relate only to personal chattels, which 
term has a special moaning attached to it. By the principal Act (n) 
personal chattels comprise four classes of things: (1) Articles capable 
of complete transfer by delivery ; (2) growing crops, when assigned 
or charged seiiarately from the land ; (3) fixtures, when assigned or 
charged separately from the land ; and (4) trade machinery, vrhich 
for the purposes of the Acts is to be deemed personal chattels (o). 


{h) Levy V. Ahtreorrie Slate and Slah Co. (1887), 37 Ch. D. 260; Kdmonda ▼. 
Jllaina Furnarett Co, (1887), 36 Oh. D. 216. Ooinpax’© Topham v. Oreenaide 
U lazed Fire-Brick Co. (1887), 37 Ch. D. 281. 

(») Topham v. Oreenaide Glazed Fire-Brick Co.^ aupra, 

Ij) Jtieharda v. Kiddertniuater OverseerBy [1896] 2 Ch. 212; Re Standard 
Mauu/aeturing Co., [1891] I Ch. 627. Seo Brocklehuratv. Railway Printing Co.y 
[l8S4j W. N. 70; Jinikinaon t. Brandley Mining Co, (1887), 19 Q. B, D, 668, 
whore there was no express trust for deli^nture-holders. 

(Jt) Richarda v. Kidderminater OverBeera, supra. 

(f) Roaa V, .<4rfny and Navy Hotel Co. (1886), 34 Ch. D. 43. 

(ni) Jarvis v, Jartna (1893\ 63 L. J. (cn.) 10. 

(w) Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), 8. 4: ** The expression 
* personal ohattele * ehall mean goods, furniture, and other articles capable of 
complete transfer hj delivery, and (when separatelv assigned or cmarged) 
fixtures and growing crops, but shall not include Mattel interests in real estate, 
nor fixtures (except trade machinery* as hereinafter defined), when assiraed 
together with a freehold or leasehold interest in any land or building to wnich 
ther are affixed, nor nrowing crops when assigned together with any interest 
in the land on which they grow, nor shares or interests in the stock, funds, or 
■eourities of any Government, or in the capital or property of incorporated or 
ioint stock oompimies, nor oboses in action, nor any stm or produce upon any 
lann or lands which by virtue of any covenant or agreement or of the custom 
of the country ought not to be removed from any Urm where the same are at 
the time of making or giving of such bill of sale.** 

(c) ibid, •. 6 ; and aee pp. 22 sf mg,, jmmC 
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The subject-matter of bills of sale is confined to things which come 
under one or other of these four classes. 

Personal chattels do not include chattel interests in real estate, 
or fixtures, except trade machinery, or growing crops when assigned 
together with any freehold or leasehold interest in the land or 
building to which they are affixed or on which they grow. The Act 
also excludes from the meaning of personal chattels choses in action, 
and shares or interests in Government securities, or in the capital 
or property of incorporated or joint-stock companies, and any slock 
or produce upon any farm which by virtue of any covenant or agree- 
ment or of the custom of the country ought not to be removed from 
the farm where they are at the time when the bill of sale is 
made (;>). Further, the machinery and effects excluded from the 
definition of trade machinery in the principal Act are not deemed 
personal chattels (q), 

35. The description of personal chattels in the principal Act is 
only applicable for the purposes of the Bills of Sale Acts (/). Thus, 
growing crops or fixtures, though separately assigned, are not goods 
within the doctrine of reputed ownership in bankruptcy, while trade 
debts, which are choses in action and as such excluded from the 
definition of personal chattels in the principal Act, are within tliat 
rule («). And it is only for the purposes of the Bills of Sale Acts 
that trade machinery is deemed to be personal chattels (0. 

36. The subject-matter of bills of sale by way of security is 
restricted by certain provisions of the amending Act which require, 
in order that a bill of sale by way of security should have effect 
against persons other than the grantor, that the personal chattels to 
which it relates should be capable of specific description, and should 
be specifically described in the schedule annexed to the bill of sale (a), 
and that the grantor should be the true owner of such personal 
chattels at the time of its execution (b). These provisions are sub- 
ject to certain exceptions in the case of growing crops, fixtures, 
plant, and trade machinery (c). 

37. As a bill of sale by way of security for money is void unless 
it is in accordance with the form required by the amending Act (d), 
and as, according to this statutory form, the bill of sale must be an 
assignment of the chattels and things described in the schedule (e), 
articles which do not come within the description of personal 
chattels cannot be included in a bill of sale by way of security (/)• 

I p) BUlfl of Sale Act, 1878 (41 & 42 Viet. c. 31), s. 4. 

q) lbid,t 8. 5. 

rS Meux v. Jacobs (1876), L. E. 7 H. L. 481. 

a) See title Bankruptot ajo) Irsolvency, VoL II., pp. 173, 174. 

t) Bale of Sale Act, 1878 (41 & 42 Viet a 31), a. 6. 

a) Bilk of Sale Act (1878) Ameodment Act, 1882 (46 A 48 YicL c. 43), 8, 4. 
b) Ibid., 8. 6. 

c) Ibid., a. 6 ; and see pp. 22 ef seq., post 
cn Ibid,, 8. 0. 

e) Ibid., Schedule. The exprearieu ** chattek and thinge ** in the ech^uled 
form eeema to be eynonyinoue with ** personal chattek*' as defined in the 
principal Act 

(/} Cbeiran8r.JSMwuae(lB90), 25 a B. D. 116. 
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Thus, a bill of sale by way of security which includes tillages, tenant 
right, valuation, or chattels real in its schedule, is not in accordance 
with the statutory form, and is therefore void (g) ; and if any of the 
other articles excluded from the definition of personal chattels, as 
for instance book debts, are comprised in such bill of sale, the result 
would seem to be the same. 

Deeds, however, may be included in the schedule of a bill of sale 
by way of security, if they are assigned as chattels personal, that is, 
merely as parchment and wax, and not with the intention of creating 
a charge upon tbe land (h), 

38. The assignment of a share in a partnership, including plant 
and stock (t), the assignment of rights under a hire agreement with 
authority to exercise all the povrers it confers (A:), or the assignment 
of a reversionary right to chattels subject to a prior life interest (1), 
are all assignments of choses in action, to which the Bills of Sale 
Acts do not apply. But the assignment of a debt arising under an 
unregistered mortgage of chattels appears to confer no security on 
the chattels without registration (in). 

39. Although an instrument purporting to assign by way of 
security property other than personal chattels is void as a bill of 
sale, it may, nevertheless, be valid as regards property not deemed 
to be personal chattels within the meaning of the principal Act, as, 
for example, machinery and effects excluded from the definition of 
trade machinery (n). 

Sect. 2. — Chattels capable of Complete Transfer by Delivei'y, 

40. Goods, furniture, and other articles which are capable of 
complete transfer by delivery are personal chattels within the 
meaning of the principal Act, as well as in the ordinary sense. The 
Acts apply only when such chattels, though capable of complete 
transfer by delivery, have not been actually delivered (o), and do 
not affect absolute transfers completed by delivery ( p). 

41. Some articles which are capable of complete transfer by 
delivery may constitute plant within tbe meaning of the amending 
Act (^). And if plant is assigned by a bill of sale in substitution 
for like plant which is specifically described in the schedule thereto. 


(a) Ooehrofit ▼. EniwUth (1890), 25 Q. B. D. 116. 

(A) SwanJey Coal Co. r, Amton, [1906] 2 K. B. 873. 

(i) Bt Baivhfidgt. Ex nofio FloUhtr (1878), 8 Ch. D. 218. 

(A) Hs Dams ^ Co.y Ex parte (1688), 22 Q. B. D. 193 ; Rt Isaaesmt 

Ex pane Mourn, [1895] 1 Q. B. 333. 

1 0 R« TriUm, Ex parU Singleton (1889), 61 L. T. 301. 

(m) /orvit V. Jarvis (1893), 63 L. J. (oH.) 10. 
i n) Ms Bur^, Ex parts Bgms (1888), 20 Q. B. D. 310. 
jo) BrwUom r. OriJUs (1877), 3 0. P. D. 212. 
i '») Bee p. 7, ante. 

( 9 ) l^e of Ue Aot (187$) Amendmeat Act, 1883 (46 A 46 Viet. o. 43), e. 6 (2). 
Ple&i inolodM to<ds, appUenoem eppiumtiiB, and, it ' * 

' ' peztioaiar 


; on trade upoa ] 


prenuMe, e. 9 ., a horee need lor txasd^ a 


smd Eastern tkmmtm liam omd BsscoMsU Cbw v, Orsassst, [1^1 
I Q. K 768, per Osimr, at p. 771], 
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such bill of sale is excepted from the provisions of the amending Sect. 2. 

Act with regard to specific description in the schedule and true Chattels 

ownership, and will be valid against third parties as well as against capable of 
the grantor, although the substituted plant is not specifically Complete 
described in the schedule, and although the grantor was not the Transfer by 
true owner of such substituted plant at the time of the execution of 
the bill of sale(7*)» provided that the bill of sale is in accordance 
with the form prescribed by the schedule (s). 

Sect. 3. — Growing Crops. 

42. Growing crops (a) become, when severed (/>), personal chattels Whm 
in the ordinary sense, and an assignment of them re(juires registra- 
tion (c). They are personal chattels when peparatelv assigned or crop8’r«a*'' 
charged, that is to say, apart from the land, but not when assigned bin of sale, 
together with any interest in the land on which they grow((/), and 
they may none the less be separately assigned, though other goods 
are assigned w’ith them (^')« 

An assignment of growing crops by separate words, or a power to what 
sever and sell them apart from the land, does not of itself operate a 

as a separate assignment, if by the same instrument any freehold ^’j^Vanent. 
or leasehold interest in the land is also conveyed or assigned to the 
same person (/). 

If grow'ing crops which are separately assigned or charged were ARRiKumcnt 
actually growing at the time when the bill of sale was executed, 
they are excepted from the provisions of the amending Act, which, Rowing, 
as against third parties, avoid a bill of sale given by way of security, 
in respect of chattels not specifically described in the schedule, or 
of which the grantor was not the true owner at the time when the 
bill of sale was executed (y). 

An assignment of an authority to let and manage a farm, coupled 
with an irrevocable appointment as auctioneer and salesman to ® ’ 

dispose of the lettings, grazings, and meado wings, and o«it of the 
proceeds to retain advances, commission, and interest, is not a bill 
of sale, as it involves no assurance of growing crops as chattels {h). 

(r) Bills of Sale Act (1878) Amendcnect Act, 1882 (45 & 46 Viet. c. 46), s. 6 (2). 

{«) Ibid., 8. 9 

(tt) Growing crops were not within the Bills of Sale Act, 1854 (17 & 18 Vict. 
c. 66), 8. 7. The expression “ produce” in that Actiuoaut prcKluco roceivcid from 
the land {lirautom v- GrijUU (1877), 2 C. P. B. 212). 

(b) No assignee under any bill of sale, nor any purchaser, of farm cropR may 
dispose of them in any other manner than the tenant ought to have ilone 
(Sme of Farming Stock Act, 1816 (56 Goo. 3, c. 50), s. 11). The grantee of 
crops growing on premises which the grantor surrenders to hi.s landlord is only 
entitled to the crops subject to the grantor’s liabilities os tenant {Cleint^iU v. 

Matthews (1883), 11 Q. B. D. 808). Bee titles AoiiiotrLTunE, VoL I., p. 275; 

Landlord and Tenant. 

(c) Jie Phillips, Ex parte NaUfmal Mercantile Bank (1880), 16 Ch. I>. 104. 

For form of of sale by way of mortgage of growing crops, see Jincyclopcodia 
of Forms, Vol. VIII., p. 790. 

(d) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 4 ; and so© p. 21, ante, 

(«) EoberU ▼. Jloberts (1884), 13 Q. B. D. 794. 

(/) Bills of Sale Act, 1878 (41 & 42 Vict c. 31), s. 7. 

(ff) Bills of Sale Act (1878) Amendment Act, 1882 (46 & 46 Vict c. 43), 
as. 4, 6, 6 ; and see pp. 27 — 30, pe«f. 

(A) Coossam v. (/cSwior, 119031 1 L E. 449. 
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Sect. 4. — Fixtures, 

43. The Bills o! Sale Acts do not affect mortgages or chargee 
on realty or leaseholds, by which, without express mention, there 
will pass, as part of the land, fixtures affixed before the mortgage or 
during its continuance (i) ; and the same is true under certain con- 
ditions with regard to fixed trade machinery (/c). 

44. Fixtures are personal chattels within the Acts, though not 
for other purposes (/), when separately assigned or charged, that is 
apart from the land (m), but not, except in the case of trade 
machinery, when conveyed or assigned together with a freehold or 
leasehold interest in any land or building to which they are 
affixed (n). 

They maybe separately assigned though other goods are assigned 
with them (o) ; but are not deemed separately assigned or charged 
by reason only that i>ower is given to sever them from the land or 
building to which they are affixed, without otherwise taking possession 
of, or dealing with, such land or building, if by the same instrument 
any freehold or leasehold interest in the land or building to which 
such fixtures are affixed is also conveyed or assigned to the same 
persons or person (p). 

The same rule of construction is applicable to deeds or instru- 
ments, including fixtures or growing crops executed before, as well 
as after, the commencement of the principal Act (p). 

45. If fixtures are separately assigned or charged by a bill of 
sale by way of security in substitution for like fixtures which are 
specifically described in the schedule thereto, such bill of sale is 
excepted from the provisions of the amending Act with regard to 
specific description in the schedule and true ownership {q). The 
bill of sale will, therefore, be valid against third parties, as well as 
against the grantor, although the substituted fixtures were not 
specifically described in the schedule, and although the grantor was 
not the true owner of such substituted fixtures at the time of the 
execution of the bill of sale (r), provided that the bill of sale is in 
accordance with the form prescribed by the schedule («). 

46. Before the principal Act, a grantee by bill of sale of fixtures 
annexed to mortgaged premises had no title against the mort- 
gagee (0) and the same appears still to be the law (u). 

(i) Mmx V. Jacohi (1875), L. B. 7 II. L. 481. See title Mortgage. 

(k) See p. 26, po$t Altnough some fixed effects are named, other fixtures 
may, without e»reas mention, pass with the land {Souttiport aiid JVe$t Lanocuhirt 
Bankinff Co, r, Thompoon (1887), 37 Ch. D. 64). 

(/) Mtux T. Jacoho, supra. 

(m) CHmpson t. Colm (1889), 23 Q. B. D. 465. 

(n) Bills of Sale Act. 1878 (41 A 42 Yiot. a 31), s. 4. 

(o) BoberU v. HoberU (1884), 13 Q. B. B. 794. 

Yp) Bills of Sale Act, 1878 (41 A 42 Yiot. c. 31). «. 7. 

(g) Bills of Sale Act (1878) Amendment Act, 18S2 (45 A 46 Viet c. 43), 
M. 4, 5. 

(r) /Aid., s. 6 

IS) a 9. 

«) jAmghattom v. Bfrry (1869), Ta B. 5 Q. B. 123. 

(a) Bepnoldt v. Ashbj/ A Bom, [1904] A. 0. 466. See title Mortqaos. 
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Sect. 5. — Trade Machinery » 

47. Trade machinery, which, as defined by the principal Act (a), 
means the machinery used in or attached to any factory or work- 
shop (6), with certain exceptions (c), is, for the purposes of the Act, 
to be deemed to be personal chattels, and any mode of disposition 
of trade machinery by the owner thereof which would be a bill of 
sale as to any other personal chattels is to be deemed to be a bill of 
sale within the meaning of the Act (d). The definition has relation 
to fixed trade machinery, loose machinery being personal chattels 
apart from the Act. 

Certain fixed machinery and effects are excluded from the statutory 
definition (e), and such excluded machinery and effects are not to 
be deemed to be personal chattels within the meaning of the Acts 
for any purpose, even though not assigned with land, or though 
affixed to land belonging to a third party (/). A bill of sale may 
give an effective security over machinery or effects so excluded, 
although void as regards things within the definition of i)er8onal 
chattels (g). 

If trade machinery becomes subject to a bill of sale in substitu- 
tion for like trade machinery, which is specifically described in the 
schedule thereto, such bill of sale is excepted from the provisions of 
the amending Act with regard to specific description in the schedule 
and true ownership, to the same extent as in the case of plant 
and fixtures (h). 

48. Trade machinery being, for the purposes of bills of sale, 
personal chattels, and therefore not falling within the description of 
fixtures, is not exempted by the principal Act (?) from the operation 
of the rule which prevailed before the Act, according to which an 


faj Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), s. 6. 

(b) “ Factory or workshop ” means any premises on which any manual labour 
is exercised by way of trade, or for purposes of gain, in or incidental to the 
following purposes or any of them ; that is to say, (a) in or incidental to the 
making any article or part of an ax^cle; or (b) in or incidental to the altering, 
repairing, ornamenting, finishing, of any article ; or (c) in or incidental to the 
adapting for sale any article (ibid.). 

(c) These are (1) the fixea motive-powers, such as the water- wheels and 

steam-engines, and the steam boilers, donkey engines, and other fixed 
appurtenances of the said motive-powers; and (2) the fixed power machinery, 
such as the shafts, wheels, drums, and their fixe^ appurtenances, which transmit 
the action of the motive-powers to the other machinery, fixed and loose ; and 
(3) the pipes for steam, gas, and water in the factory or workshop. The 
machinery and effects so excluded are not to be deemed to be personal chattels 
within the meaning of the Act {ibid.), ^ ... 

(d) Ibid. But uie expression ** deemed to be a bill of sale” in the principal 
Act has been held to n^e the instruments to which the expression is applied 
bills of sale for the purpose of registration, and not for all purposes of the Act 
{Orem y. Marsh, [1892] 2 Q. B. 330); and a similar interoretation would 
probably be placed upon the expression ** deemed to be personal chattels.” 

(«) See note (c), supra. _ _ 

(/) Topham V. Oreenside Glazed Fire-Brick Co. 0887), 37 Ch. D. 281. 

(g) ^ Burdett, Ex parte Byrne (1888), 20 Q. B. I>. 310. 

(A) Bills of Sale Act (1678) Amendment Act, 1882 (48 & 46 Tict A 43), s. 6| 
and see pp. 22, 24, ante. 

(0 Bills of Sale Act. 1878 (41 42 Viet. c. 31}, s. 7. 
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assigntDent of fixtures by separate words (k), or with a power of 
sale apart from the land (/), operated as a separate assignment, and 
the Bills of Bale Acts apply to a disposition of trade machinery, 
whether disposed of alone, or together with land, where the grantee 
takes an interest in trade machinery distinct from the land or 
buildings to which it is affixed, or has power to sell the machinery 
separately ; and to be effectual such a disposition must be by bill 
of sale (in). 

The statutory powers of a mortgagee (n) to sell mortgaged pro- 
perty, or any part thereof, either together or in lots, does not, of 
itself, give a power to sell separately trade machinery subject to 
a mortgage, or make the mortgage a bill of sale (o). 

Fixed trade machinery may, without express mention, pass as 
part of mortgaged premises, whether freehold or leasehold ; and if 
there is no disposition of trade machinery as such, nor any power 
to sell separately, registration is unnecessary (o). But an intention 
to give a power to sell trade machinery, apart from the premises, 
may bo collected from the whole instrument, even though no express 
power of Beparat<^ sale is given, in which case, as regards the trade 
machinery, the disposition is a bill of sale (p). 

49. A deposit of the deeds of property may charge trade 
machinery fixed thereto, though coupled with an agreement to give 
an absolute transfer (q) ; and though trade machinery is scheduled 
to a mortgage, it may still pass as part of the land ( 7 *) ; but an 
agreement for security over premises, with everything erected or 
placed thereon, which would not require registration under the Acts, 
has been hold not to extend to trade machinery («). 

Sect. C. — The Schedule, Description of Chattels. 

50. A schedule is not essential to the validity of absolute bills of 
sale, but the amending Act requires that every bill of sale given by 
way of security for the payment of money shall have annexed 
thereto or written thereon a schedule containing an inventory of the 
l>er8onal chattels comprised in the bill of sale ; and such bill of sale, 
with certain exceptions (0, shall have effect only in respect of the 


(A*) n«/hi« V. Fenwick (1871), 24 L. T. 08; Ilawiry v. (1873), L. B. 8 

Q. li. 21)0. 

(/) He inide. Ex parte Da(fIUh (1873), 8 Ch. App. 1072 ; He Joyce, Kx rnirte 
Burclay (1874), 9 ClL App. 576 ; lie KJick, Ex parte Alexander (1876), 4 cL I>. 
503 ; Johm v. H^are, [1899] I Oh. 3o9. 

(w) Be Yatee (18^), 38 Ch. I). 1 12. 

(##) Oiiveyancing and Law of Propeity Act, 1881 (44 & 45 Viet c. 41), s. 19. 

(o) lU Yatee, eupm. Necessary {MU-ts of machtiiery, though detachable, will 
also t>ajM without registration (Sheffield and SotUh forkshire Permanent 
BuUdiny SodHy v. l/arrieon (1884), 15 Q, B. D. 358). 

(p) SfnaB V. Ediimal Prwinaal Banko/ England, [1894] 1 Ch. 686, where 
tegistratioa was rmuired of an assignment of trade machinery by separate words. 

(^) Re taetg, JS« parte LuBg v. Officiai Beeeiver (1889), 60 L. T. 160. The 
dep^'t of an unremtered assignmentof leaseholds and fixtures did not formerly 
charge the latter (m tSrethewan. Ex parte Tweedy (1877), 5 Ch. D. 559). 

(r) Be Brooke, [1894] 2 Ch. 600. 

(•1 Be Jjtmdm and Loimeaehire Paper MiUe €b., Lid. (1888), 58 L. T. 798. 

(<} /.r., the exo^tioiit from the xequiremeats tA true ownership and speeifie 
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personal chattels specifically described in such schedule ; and shall be 
void, except as against the grantor, in respect of any personal 
chattels not so specifically described (a). This schedule must be 
attached at or before the time the bill of sale is executed (b), as it 
appears to form part of the deed (c), though the statutory form 
itself does not set out a schedule (d). 

The principal Act requires that a copy of every schedule or inven- 
tory annexed to, or referred to in, a bill of sale shall be registered (c), 
and registration of a copy schedule is sufficient, notwithstanding the 
destruction of the original (/). 

61. A further provision of the amending Act, besides requiring a 
schedule, makes it necessary that a bill of sale given by way of 
security for money should be in a prescribed form, and a bill of sale 
cannot comply with this condition if it includes cliattels which are 
not capable of specific description (.q). 

A bill of sale, given by way of security for the payment of money, 
which is without a schedule, or which comprises chattels incapable 
of specific description, is void ; but this result does not follow merely 
from the want of specific description, in the schedule, of personal 
chattels comprised in the bill of sale which are capable of specific 
description. Thus, a bill of sale, according with the form, but with 
a schedule not specifically describing some chattels assigned, is not 
wholly void ; but, except as against the grantor, it is of no effect in 
respect of chattels not specifically described (q). The rule avoiding 
bills of sale, given by way of security, as against parties other than 
the grantor, in respect of chattels comprised therein of which the 
grantor is not true owner, or which are not specifically described in 
the schedule, is subject to certain exceptions (/t) in the case of 
growing crops, or substituted fixtures, plant, or trade machinery (i). 

62. The provision that personal chattels shall be specifically 
described means that they must be described in the schedule with 
the particularity usual in an inventory of chattels, in the ordinary 
business sense of the term, in such a place as they are (/c). 

The description should be sufficient to distinguish the class of 
chattels assigned (Z), but where the bill of sale comprises all chattels 


description in the schedule, in the case of plant, growing crops, fixtures, and 
trade madbinery (Bills of &le Act (1878) Amendment Act, 1882 {4d & <18 Viet. 
0 . 4d), s. 6). pp. 28 et ante, 

fa) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Viet. c. 43). s. 4. 


i 


6) Qrij^n v. Vnion Deposit Bank (1887), 3T.L.R. 608. 
Melvil/e T. Sirinqer (1883), 12 a B. B. 


__ 132 ; reversed on other errounds 

(1884) 13 Q. B. D. 392T For an instance of general words being cut down by 
the schedule, see ITW v. Jtowdiffe (1851), 6 Exch. 407 ; of a schedule being 
limited by the deed, iSc MeManue, Ex parte Jardine (1875), 10 Ch. App. 322. 

J {d) See p. 34, poet, 

\e) Bills of Safe Act, 1878 (41 * 42 Viet c. 31), s. 10 (2) ; and see p. 46, poet. 
(/) Chreen ▼. Attenharovgh (1864), 3 H. & C. 468. 

(a) Thamoi ▼. Kdly (1888), 13 App. Cas. 606. . , 

1 A) Bills of Sole Act (1878) Amendment Act, 1882 (45 A 46 Yict. c. 43), s. 6. 
\[i) See pp. 23 et sscr., ante, 

to jr«lT.i*a»mer(1887), 20aB.D. 114, ^ 

n MerU V. BoberU (1884), 13 a B. B. 794, where the d^pturn “ bow- 
d tenituie and eftscis** was held insiiffioient A desonptiott of n heth-dluur 
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on the premises, a less detailed description is sufficient, and it may 
not be necessary to describe each article (m), especially in the ca&o 
of chattels in a particular room at a private house (n). 

A mere description by number will not, in general, be sufficient 
in the case of stock, or where there may be other articles of the like 
kind on the premises (o). Where in the ordinary course chattels 
are, as in the case of stock, replaced or substituted, more particu- 
larity is required than with articles, such as furniture in a private 
house, which are not changed with frequency (p). 

53. To support an objection to a description of chattels, on the 
ground that it is not sufficiently specific, it must be shown either 
that, from the nature of the description, the articles cannot be 
identified, or that, in the particular case, the chattels themselves are 
incapable of identification (7). 

The bill of sale and schedule need not describe the premises where 
the goods are (r). 

Skct. 7. — Chattels of which the Grantor is not True Owner, 
Sub-Sect. 1 . — After-acquired CJuttida. 

54. The amending Act provides that, save as therein men- 
tioned (a), a bill of sale by way of security shall be void, except as 
against the grantor, in respect of any personal chattels specifically 
described in the schedule thereto, of which the grantor was not the 
true owner at the time of the execution of tlie bill of sale (b). This 
provision prevents a security by bill of sale being given over chattels 
which are to be afterwards acquired (c ) ; but its operation is not 
limited to bills of sale of after- acquired property. 

The provision, like that with regard to the specific description of 


an a four-wheeled carriage and set of cloth cushions has been held sufficient 
{JCUwarda v. Maraton (1890), 64 L. T. 97), and similarly of a premier 
**plaUi»g” machine by cleric^ error for “ platen ” {Simmona ▼. I/ughea (1890), 

(m) Davidavn v. Carlton Bank, [1893] I Q. B. 82, where a description by 
reierence to a catalogue of books in a library was upheld on the ground that 
the books could be identified without the catalogue; Jonea v. Boberta (1890), 34 
Sol. Jo. 2&-1, where the description **aU my farming stock, comprising four 
horses, five cows,” was held sutncieut. 

(rt) Ootiper v. Haggina (1889), 34 Sol. Jo. 90 (twelve oil paintings in gilt 
Irame^ 

(ol V. Banner (1887), 20 Q. B. D. 114, where a description by number of a 
stock of oil paintings and water-colours in gilt frames, ana imframed, was held 
insufilcieut ; Carpenter v. Been (1889), 23 Q. B. D. 566, where a description 
of farm stock as ** twenty-one milch cows was held insufficient But it is 
otherwise if there is nothing to show that the grantor had other stock capable of 
answering the deeoription (aickleg v. Oreenw^ (18901, 25 Q. B. D. 277, where 
a deeoription ** brown mare and foal, three rade carts, was held sufficient). 

(p) lAtriet V. Jenkiua, [1900] 1 Q. B. 133, where a description as ** stock, two 
hors^ lour cows,** was held insufficient 

(e) Nieldey ▼. Oreemoood^ supra, 

W He Lane, Kat parte HrU (1888), 17 Q. B. D. 74. 

(a) Bille of Sale Act (1878) Amendment Act 1B82 (45 A 46 Viet. c. 43X a. 6. 

(5) Thad*, a. A. 

(e) For eharges on after-aoqnired property, aee TaiUni v. OJkkU Mecsiver 
(188^, 13 A|^. Ohs. m, an^tls HoaroAOi, 
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chattels in the schedule, must be read with, and is subject to, the 
further provision of the amending Act, requiring every bill of sale 
by way of security to be in a prescribed form (d) ; it does not warrant 
any departure from that form, and therefore a bill of sale purporting 
to assign future property by way of security will be altogether 
void («). But if to a bill of sale in the statutory form there is 
appended a schedule specifically describing chattels of which the 
grantor is not true owner, there is a limited avoidance ; the bill of 
sale as regards such chattels is void against third parties, but valid 
as against the grantor (/). 

Dispositions of chattels otherwise than by way of security are 
not affected by the amending Act, and are governed by the ordinary 
law of contract (^). 

65. The rules imposed by the amending Act with regard to true 
ownership at the time of the execution of the bill of sale, and to the 
specific description of chattels in the schedule, are subject to excep- 
tions (1) in the case of growing crops separately assigned or charged, 
where such crops were actually growing at the time when the bill of 
sale was executed (/t), and (2) in the case of fixtures separately 
assigned or charged (i), plant (/r), or trade machinery (f), when 
they are in substitution for like fixtures, plant, or trade machinery 
which are specifically described in the schedule (m). And bills 
of sale, if in the statutory form, of such growing crops, and 
bills of sale with a schedule contemplating the substitution of 
fixtures, plant (n), or trade machinery for those assigned, wull be 
valid as against third parties as well as against the grantor, although 
the grantor was not the true owner of such growing crops or sub- 
stituted articles, and although they are not specifically described 
in the schedule (o). 

But the Act will not protect additions to the property assigned, 
and does not warrant any departure from the scheduled form of 
bill of sale (p). 

A bill of sale, however, may provide for the replacement of 
articles damaged or worn out(q) ; and may contain an assignment 


(d) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Viet c. 43), s. 9. 

(e) Thomas v. Kelly (1888), 13 App. Cas. 506. 

(/) I hid, t per Lord Halsbukt, L.C., at p. 511, affirming Kelly <fe Co, t. 
Kellond (1888), 20 Q. B. D. 669, per Fry, L.J., at p. 674. 

(y) Re ReiSf Ex parte Clough^ [1904] 2 K. B. 769, where a settlement of nil 
future property, including chattels, other than business aesoU, was upheld ; 
and see title CoiTTRAcr. 

{h) See p. 23, ante, 

(t) See p. 24, ante, 

Uc) See p. 23, ante, 
it) See p. 25, ante, 

\m) Bills of Sale Act (18TS) Amendment Act, 1882 (-15 & 46 Viet. c. 43), s. 6. 

(n) The word “plant** refers to plant in a particular place. So, although 
anixnals may be pl^t, horses used in a cab propnetor*s business are not (Lomwtt 
and Eastern Counties Loan and Discount Co, T. Creasey^ [1897] 1 Q. B. 768)« 

(o) Thomas y. ITefly, supra. 

Ip) Ibid,., Kelly d Co, ▼. KdUmd, supra^ per Fry, L.J., at p. 673. 

Seed Y, Rrudl^f, £1894] 1 Q. B. 319. 
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of articles so substituted for chattels specifically described in the 
schedule (r). 

SXTB-SEcrr. 2. — irAo m True Owner, 

66. A bill of sale is avoided, except as against the grantor, where he 
is not the true owner, in the ordinary sense of the term, of the chattels 
assigned, even though, apart from the Act, the bill of sale might 
operate by estoppel or otherwise. Thus, if the grantor has pre- 
viously parted with the chattels by gift or absolute unregistered 
bill of sale, he is no longer the true owner («). But where the pre- 
vious bill of sale is by way of security only, the grantor retains an 
interest or equity of redemption in the chattels, and being, in respect 
of that interest, the true owner, can give a subsequent bill of sale (0* 

So the possessor of a legal interest in chattels may be the true 
owner, though another person is equitably entitled (a); and a 
person beneficially interested in chattels is, for the purposes of the 
section, the true owner to the extent of his interest (i>). 

"Where registration of a bill of sale has, under the amending Act, 
l)ecorne void for want of renewal (c), the grantor again becomes the 
true owner, and as such can give another bill of Bale(d). 

Where two persons are each entitled separately to a part of 
chattels which are jointly assigned by them, it would appear that 
they are not true owners of such chattels so as to make their joint 
assignment of them a valid bill of sale (r). 


Part V. — Statutory Requirements. 

Sect. 1. — Consideration. 

Sub-Secf. 1. — Minimum Amoutit. 

57 . A bill of sale made or given in consideration of any sum 
under ;£30 is void (/). 

In order that the bill of sale may be valid, it would seem that 
there must be a real advance, debt, or equivalent to the amount 
of £80. Thus, where there was an advance of £30, with an agree- 
ment to repay £15 on demand, and the balance by instalments, 

(r) CmU* V. Maore^ [1903] 2 K. B, HO. Substituted articles appear not 
to be covered without an assigiiment {Carpniter v. Veen (1889), 23 U. B. 1). 
5C6) ; but articles substituted lor others by agreement have becu held to pass 
(CV^irr V. Tutham (1866), 15 L. T. 218). 

(«) Tuck V, Southern i^unlm Ihpveit Dunk (1889). 42 Ob. I>. 471. 

(<) Thmnae v. Searlee^ [1891] 2 Q. B. 408; Veker v. Martin (1889). 24 
Q.B. P.272. 

(a) Re Sartf jRx parte Wiffiame. [1892] 2 Q. B. 591. 

(5) ReFte/d,RxfmrteI^ttt(tS90\63h.T.28ii (biU of sale by husband having 
nobble right to chattels by survivorship) ; Re Tamp/in d- Son, Kx varte Bam^ 
[1890), 59 I.. J. (q. b.) 194 (bill of sale, by one partner, of jomt property, 
oo-partner ooneenting). 

(c) As to renewal see p. 52, poeit, 

e ^siwten V. mpthe (1890), 25 Q. B. P. 417. 

Saweden v. frAtifc, [1902] I K. B. 472. 

) BtUa of Sale Aot (1878) Amenduapt Act, 1^ {<6 A 46 TicA c. 43), a. 12. 
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the transaction not being a sham, and there being no under- 
standing that the £15 should at onco bo returned, it was held 
that the requirements of the Act were satisfied {g). But it is 
questionable whether this case has any general application, for in 
later cases {h) it has been held that the agreement to repay part 
on demand ‘ cannot be expressed in the bill of sale, or made a 
collateral stipulation. 

The amount of a promissory note, including a bonus or interest, 
payable by instalments the time for payment of which has not 
arrived, cannot be added to a present advance so as to make up a 
consideration of i)30, where the sum lent on the promissory note 
and the new advance do not together equal £30 (i). 

Sub-Sect. 2. — Statement of Consideration 

58 . The principal Act (k) provides that every bill of sale to which 
it applies shall set forth the consideration for which such bill of sale 
was given ; and the amending Act, which does not affect bills of sale 
given otherwise than as security, requires that every bill of sale 
shall truly set forth the consideration for which it was given (/). 

The addition of the word “ truly” is verbal only, as in each case 
the true consideration must be set forth ; but an untrue statoment 
of consideration in an absolute bill of sale only partially avoids it, 
leaving it valid as between the parties (m) ; while, if the considera- 
tion is mis-stated in a bill of sale subject to the amending Act, it 
becomes altogether void in respect of the personal chattels comprised 
therein (u). 

Although the form of bill of sale scheduled to the amending 
Act requires a consideration to be inserted, a mis-statement of 
consideration does not make the bill of sale otherwise than in 
accordance with the statutory form, so as to avoid the agreements 
it contains (o). 

59. The facts resiiecting the consideration should be set forth 
with substantial accuracy, according to their legal or mercantile 
business effect(p). A verbal inaccuracy, when not, intentionally or 
otherwise, misleading, does not amount to mis-statement of con- 
sideration (a) ; nor does mere surplusage {b). 

Where a bill of sale is, wholly or in part, given to secure an 
existing debt, the legal or business effect may be a new lending on 
the terms of the bill of sale ; and the consideration, being the debt, 


i (g) Davis v. Usher (1884), 12 Q. B. D. 490. 

(A) See pp. 33, 38, jtost. 
f) Darlow V. Blands [1897] 1 Q. B. 125. 
k) Bills of Sale Act, 1878 (41 & 42 Viet. c. 31). s. 8. 

/) Bills of Sale Act (1878) Amendment Act, 1882 (45 A 48 Viet. s. 43), s. 8. 
m) DavU v, Goodman (!880), 5 C. P. D. 128 ; and see p. 55, post, 
n) Bills of Sale Act, 1^2 (45 & 46 Viet. 43), s. 8; and see p. 53, p(tst. 

(o) Heseftine v. Simmons. [1892] 2 Q. B. 547. 

(p) Credit Co. r. Pott (1880), 6 Q. B. D. 295. 

(a) Hnghes v. Little (1886), 18 Q. B. D. 32; BoheHs y. lUtheris (1884), 13 
Q. B. P. 791 ; CoUis y. Tneon (1882), 46 L. T. 387 ; Be Chapman^ Ex jtaHe 
Joknem (1884), 26 (3h. D. 338. 

(A) Be FotkirgiU, Ex parte Winier (1881), 44 L. T. 323. 
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or debt and further advance, may be stated as now paid (c). But 
if the consideration is stated as now paid, there must be present 
payment in a legal or business sense (d). A consideration, part in 
cash, and part by the grantee’s bills of exchange, cannot 1^ 
stated as money now paid {e). Nor can it be stat^ as now paid 
where the money intended to be advanced is on deposit at the 
grantee's bankers', and is not received by the grantor till a later 
period (/). If part of the consideration agreed to be paid is not 
nanded over until some days afterwards, it cannot be stated as paid 
at or before the execution of the deed (/;). 

But the consideration is truly stated as paid to the grantor, 
though it is contributed by different persons, and lent by cheques to 
the order of the grantor and a third party, and paid into a joint 
account, to be applied for the purposes of a composition, as set forth 
in the bill of sale (h). 

A statement of payment does not necessarily mean a present 
payment (t), but if the time of payment is stated, it should be so 
set forth as not to be misleading (A;). Where, however, an advance 
is made on the faith of a bill of sale being given, an error in stating 
the date of payment is not material (/). But a consideration which 
consists in part of a present advance, and in part of an old debt, is 
said not to be truly set forth as money now due and owing (m), 

60 . The statement of consideration should show the whole trans- 
action on the face of it, and must not be subject to any collateral 
agreement (n). But it is unnecessary to set forth a stipulation 
relating to the disposal of the consideration (o) ; and if that is paid 
away by the grantee, at the grantor's request, in satisfaction of 
existing debts owing by the grantor to third parties, the statement 
of consideration as now paid to him is correct (?>). 

The same statement will be sufficient, though the consideration 


(f) Credit Co, v. Pott (1880), 6 Q. B. D. 295, 'where the sum recited as now 
paid was the balance due in respect of previous advances, no money passing 
at the time when the bill was executed ; lie Ilockaday^ Ex parte NeUon { 1 886), 56 
1j. T. 810, where the consideration consisted of previous advances and interest; 
He Itoper^ Ex parte Bolland (1882), 21 Ch. D. 543 ; Stani forth v. Capon (1886), 
2 T. li. K. 493, where the consideration was unpaid purchase^money. Compare 
JU IToung^ Ex jxtrte liertmek (1880), 43 L. T. 576, wmch seems not to be law. 

(d) See further as to what amounts to payment generally, title Co^&aot. 

(«) Be Moore^ Ex parte OJidal Beceiver (1897), 4 Mans. 51. 

(/) Criddle v. SetM (1896), 11 T. L. R. 222. 

^) Be Sinndltr^ Ex parte Botph (1881), 19 Ch. D. 98. 

(A) Peace v. ZlrwAw*, [1895] 2 Q. B. 451. Several persons advancing money 
at different times and in different proportions are entitled to take a bm of sale 
to one of them as collector, the oonsiaeration being set forth as now paid by 
him {Be Smith, Ex parte Tarhuck (1894), 72 L. T. 59). 

( 1 ) Chrrord v. Meek (1880), 43 L. T. 760, 

(A) Be Thrac^pleton, Ex parte Carter (1879), 12 Gh. D. 908. 

(/) Be Chapman^ Ex parte Johneon, (18M) 26 Ch. D. 338; Be Munday, 
Ex parie J/lcm(1884), 14 Q. B. B. 43 (money paid some days previously, statra 
aa now paid). 


(m) Ikniee v. JenMne, [1900] 1 Q. B. 133. 

(a) 8hm T. McBenryXmii 38 Ch. D. 427. 

Be Hayrrn^ Em pmrie Naiimal Mercantile Sank (188) 
BMhmrdeen v. Barrie (1889), 22 a B. D. 268 ; 
J).823. 




16€h. D.42. 
tn T. BeUeUy (1880), 
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or part of it is repaid to, or at the grantor's request retained by, 
the grantee to satisfy a debt then due to him, provided that such 
debt exists irrespective of the contract for the loan (q ) ; but a sum 
cannot be correctly described as now paid to the grantor if it 
includes money deducted or paid away without his consent (r). 

61 . If there is no debt or liability independent of the contract of 
loan, and irrespective of the agreement to make the payment, the 
consideration is not truly stated as money now paid («), or money 
owing (a), where the debt or liability is deducted or retained. 

The liability of the grantor for exjicnses relating to the bill 
of sale does not arise independently of the transaction, and tbero 
is no debt in respect of them due or payable by him until after 
the execution of the bill of sale. Therefore, if such expense's, or any 
interest or commission on the transaction, are retained by the 
grantee or deducted on bis behalf, they cannot bo stated as part 
of the consideration paid to the grantor (/>). 

If a solicitor, einidoyed by both grantee and grantor, receives the 
whole consideration on behalf of tlie latter, retention by the solicitor of 
the costs or expenses, with the grantor’s consent, is not inconsistent 
with the statement that the consideration was paid to the grantor (e). 

And the consideration is truly stated as having been paid to the 
grantor, though, after execution of the bill of sale and rec(*ipt of 
the consideration, the grantor voluntarily pays the expenses ; 


( 7 ) Thomas V. 2 Q* P- Davits, Djt fmrte lu/m'toUf 

Investment (\k (IHUT), 77 b. T. u<)7, wlioro p:iit of Ihondvanco Wiis n*|mul t«>Hiiti«fy 
ttfirmor bill of salo ; AV ITiUshire, Kx jmrte ICiiuou, 1 (A If. IH3, wh*‘ruth«» 

money wjih paid to retire the grantor and granh^e'n joint and Koveriil prouiiKaoiy 
note current in tho hands of tliird parties. Ihit tlio retention of part of the 
con 8 id(‘ration agnin«t tho gi'antee’s liability on current 1>j)1h. whidi ho agreed to 
pay, and did pay, for tho grantor’s accommodation, doe« not Kiipport a 8 taie> 
ment of money now jniid [Matjer aud Fulda v. Miudh’virh (IHsS), Jj. T. 400). 
(r) Bishop V. CousuHdaUd Credit ijorporaium 6 T. L. II. 378. 

(«) Birhards'fu v. Harris (IHsU), 22 il. li. 1). 2(»H, whero ]>ait of tlio con* 
Hidonititm wa8 retained in ftati>tactjoii of the grantor’s current «cccptjince«, 
future hire of furniture, and agrewl expenses. 

(o) (\<ehraiir v. Mi/ore (isbu), 2.J Q. IJ. I), 67, f>er I’uY, L.J., lit p. 73, 
whero a consideration, «tat»'d as £7,676 then owing, but rc])rcrtenting in fact 
tho grantor's agreed liability on cuiTOiit bill."* for u larger amount, was held 
unfruly set furtli, as any agreemont settling tho liability should have Imon 
BtaUKl; jMiloiv V. Bland, [lSl)7j 1 (£ 11. 126, where a considoration, stated 
as money then owing on a pioraiN.sory iioU‘, and a sum then paid, wuui liold not 
to Ijm) truly stated, as tho note, which was pa^ablo by instalments not then due, 
represented interest as well as advance, and no agreement was sot out to treat 
the liability as a present debt. 

J/*) Be Cowhnrn, Ex parte Firth (1882), 19 Ch. D. 419, where thirty 
shiilings Wei'S de*iucted for oxiKmses; Hamilton ▼. Chaine (18sl), 7 Q. If. D. 319, 
where a deduction for expenses and commission was made; lie Barker, Ex 
Petrie Charing Cross Adininre and Deposit Bank (188t)), 10 Ch. S), 36, where 
the deed contained a receipt in full, but a di*ductioii w;wj mad^* for expenw-s mid 
interc*st; Be Sjdudler, Ex parte llolph (1881), 19 Ch. I). 98, whore £3 10*. 
were deilucted for exjKfnses ; Re Gorwm, Ex parte Bernstein (1883), 74 L. T- Jo. 
246. where the amount of stamps was di^ucted. These decisions qualify 
earlier cases, in which the rule as here set forth was not fully recogriLsed. 
Uieo Be Haynes, Ex parte National Mercantile Bank (ISHO), 16 Ch. P. 42, and 
Be Boyers, EzfHirte ChaBinor (1880), 16 Ch. D. 26u. 

(c) Be Cann, Ex parte Hunt (1884), 13 Q. B. D. 36. 

(cf) Cochrane v. Dixt n (1887), 3 T. L. E. 717. 

HX.— lU, 
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but it seems that if, before the bill of sale, it is stipulated that he 
shall do 80 out of the sum received, the whole cannot be stated as 
paid to him (e). 

Sect. 2. — Fom of BUI of Sale, 

Sub-Sect. 1. — Wien Statutory Form requisite, 

62 . An absolute bill of sale is not required to be in any particular 
form, but a bill of sale made or given by way of security for the 
payment of money by the grantor thereof is void (/), unless made 
in accordance with the form in the schedule to the amending 
Act annexed (</) ; and this is the case, even though it purports to be 
an absolute assurance (/i). 

This rule extends to all the instruments which come within the 
delhiition of bills of sale in the principal Act if given by way of 
security, but it does not extend to those instruments giving powers 
of distress which by the principal Act are to be deemed to be bills 
of 8 ale( 0 ; and such instruments, although given by way of 
security, are not required to be in the statutory form ( 4 *). 

Jf an instrument which comes within the description of a bill of 
sale in the principal Act cannot be reduced to the statutory form, 
it cannot bo given by way of security at all, nor will possession 
taken and retained under an instrument avoided by this provision 
of the amending Act protect the goods (f). 

63 . A bill of sale which is void as not being made in accordance 
with the statutory form cannot be treated as a licence to take posses- 
sion (;a), and agreements for payment of principal and interest 


(<■) Oohen V. llujijins (1891), 8 T. L. E. 8. 

(/) Thomas v. Kelly (1888), 13 App. Cas. 506. 

iy) liillfi of Sale Act (1878) Amendment Act, 1882 (<15 & 46 Viet. c. 43), s. 9. 
The Hchedule annexed ib in the following form: “ PoiiM OF Bill of Sale. 
Thin indenture made the day of between A, It. of of the 

one ]mri, and C\ D, of of the otlier part, witnessoth that in consideration 

of the aiun of £ now paid to A, H. by (J, J),, the receipt of which the 
said .4. Ji. hertd)y acknowleagos [f>r whaieifer else the consideration may he 
the i«iid A. Jt. doth hereby assign unto (7. />., his executors, administrators, and 
assigus, all and singular" the several chattels and things spocihcally described 
in the schedule hereto annexed by way of security for the payment of the sum 
of £ , and interest thereon at the rate of per cent, per annum [or 

whateifer else may he the rcite]. And the said A. B, doth further agree and 
declare that he will duly pay to the said C. D, the principal sum aforesaid, 
together with the inUuest then due, by equal payments of £ on 
the day of [or whatetrr else may be the stipulated times or time of 
And the said A, B, doth also agree with the said O, D, that he will 
{Acre insert terms as to insurance, jiayment of rent, or oiAerwise, wAicA the parties 
may ayree <o for the maintenance €fr defeasance of the sectiriiy], l^vided 
always, that the chattels hereby assigned shall not be liable to seiasure or to 
be taken possession of by the said C\ D, for any cause other than those specified 
in section seven of the Bills of Sale Act (1878) Amendment Act, 1882. In 
witness, etc. Signed snd sealed by the said A, B, in the prseenoa of ms 
E* t\ [add witnesses address, and descripKon],** 

{A) Maddl T. Thomas <1 Co., [1891] 1 Q. B. 230. 

(i) Bes p. 14, ante. 

(A) Green v. Marsh, [1892] 2 a B. 330. 

(0 Es Townsend, Et wrte Fmrsons (1886), 16 Q. B. 0. 53$. 

(m) OHfm T. VnioH /Vpcsil Bank (1887), 3 T. I*. B 608. 
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eontained in sueh a bill of sale are also void, where no assignment 
of property other than personal chattels is included (?»)• 

A bill of sale, like other contracts (o), may be divisible, and may be 
good in part, though otherwise void. Thus, a bill of sale avoided by 
this provision of the Act may be effectual in so far as it is an assurance 
of machinery or effects which are excluded by the principal Act (p) 
from the dennition of personal chattels (q), or in so far as it is an 
assurance of leaseholds (r), or of any property other than i>or8onal 
chattels («). 

Sub-Sect. 2. — Accordance with Form, 

64. To be in accordance with the statutory form, a bill of sale 
must be substantially like it ; and a divergence which purports, by 
addition or omission, to give an effect greater or less than would 
result from the use of the form is substantial and material; for to 
be valid a bill of sale must have the same legal effect, and nothing 
but the legal effect, of the exact statutory form (t). 

For this reason a grantor cannot purport to assign as beneficial 
owner, for these words would introduce the covenants implied by 
virtue of the Conveyancing and Law of Property Act, 1881 (?/), and 
a different legal effect would be produced from tiiat of the statutory 
form (a). 

Every word of the statutory form may not bo imperative, but a 
bill of sale must not depart from any characteristic of that form, 
even where the same legal effect is produced (5). Thus, the a<ldre8s 
and description of the attesting witness (r), and the description of 
the grantee (d), are material parts of the form; and a bill of sale 
omitting them will be void. 

65. If, by reason of a variation in form, the bill of sale is mis- 
leading (e), or if its wording produces what has been termed a 
puzzle, as, for instance, by the use of inconsistent clauses (/), 
it is not in accordance with the statutory form. But a bill of 

(ft) Davies v. Rees (18SC), 17 Q. B, D. 408. 

(o) As to this, see title Contkaci*. 

(p) Biffs of Sale Act. 1878 (4l & 42 Viet. c. 31). s. 6. 

(J) Re liurdett, Ex parte Byrne (1888), 20 a B. 1). 310; Re Ransha Woollen 
Mills Co. (1889), 21 L. E. Ir. 181. 

(r) Re O^Dwytr (1886), 19 L. U. Ir. 19. 

(t) Re Isaacson, Ex Mason, [1895] 1 Q. B. 333, where an assignment 
of rights under a hire agreement was held divisible from a transfer of the 
chattels hired. But this rule does not make an ussuruuce of personal chattels 
and other property valid as a separate assignment of the chattels {Cochrane v. 
EntwisUe (1890), 25 a B. D. 116). 

(() Re liarber. Ex parte Stanford (1886), 17 Q. B. D. 259. For variations 
from and additions to the statutorv form which have been held permissible, see 
Encyclopsedia of Forms, Vol. Vni., pp. 783 ct seq. 

(a) Ckfoveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
s. 7 (1) (c). 

(o) Re Barber, Ex parte Stanford, supra, 

(5) Thomas v. Keliy (1888), 13 App. Cas. 506. 

(e) Parsons T. Brand, Coulson v. Dickson (1890), 26 Q. B. D. 110; and see 
p. 48, post, 

(d) Altree v. AUree, [1898], 2 Q. B. 267. 

(«) Re Barber, Ex parte Stanford, ema. 

{/) Furber v. Cs66 (1887), 18 Q, B. B. 494 ; CurtU ▼. EaAional Bank of 
iri^(1889),5T.L.B.m ' 
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sale niUBt bo construed like any other legal document (.9), and 
the fact that difTerent courts have not been agreed wpon its con- 
struction does not necessarily make it misleading (h). It will not 
be avoided by a verbal omission where the meaning is clear, as by 
the omission of the word “pounds” after the sum named. in the 
agreement to repay (i), and when it is clear that only a security is 
given, the omission of the words “ by way of security ” is merely 
a formal defect, and the deed will not be avoided (j), 

A bill of sale must be complete in itself, and if it has to be read 
with some collateral agreement it is not in accordance with the 
statutory form (A). 

8ud-Sect. 3. — Anali/Bia of Form. 

66 . The blanks following the names of the respective parties 
must be filled up with addresses and descriptions (/). There is no 
provision in the Acts, other than by the statutory form, for stating 
the names of the j)arties (m) ; and if the name, whicli may be a trade 
name and description, is stated sufliciently to identify the party, as 
in any other mercantile document, the form is complied with, in 
spite of some ambiguity of description (a). 

A bill of sale is not avoided merely because the address of the 
grantor stated tlierein is one at which he docs not reside or carry 
on business (o). 

A bill of sale cannot be made by two grantors, not being partners 
or joint owners, each owning some only of the chattels assigned (p)> 


') Wmniah Coal ami Iron Co. v. Jhuhon^ [1891] 1 Q. B. r>9S. 
0 Ihu - - 


Ilaalewood v. (\>mioh\iitte<l Credit (IMiO), il. B. D. 505. 

(i) Movrmaud V. Le ('lair, (lOO.'B 2 K. B. 210. 

(f) Jtobrrtav. /»'o6cr/.-j (1884), 13 Q. B. I). 79-1. 

(A) Sharpy. McUeuri/ (1887). 38 Ch. I). 427, where a separate document 
provided for eompouinl inteiest; Simpson v. Charimj Croas liunk (1880), 34 
W. B, 508, w’Iku'o a promissory note for principal and aggregate interest was 
civon with a hill of solo payable by instalments; Ire v. liarnrs (1880), 17 
0. B. J). 77, wheio there was an agreement to perform the covenants in a 
recited deetl ; W'ataon v. Strickland [IhHl), 19 Q. B. JJ. 391. where the agree- 
ment was to pay iutei-est on tho mortgages, if any, on the promises whore 
tbo chattels were or should be. 

(/) Altree Altree. [1898] 2 (h B. 267, whore the grantees were stated as tho 
Staffordshire Financial Co., Idd., without address or other doscrii^tiou, and the 
bill of sale was held void. 

(tn) lie Wood, Fx fyarU MFIaitie (1878), 10 Ch. D. 398; Ce^dral Hank 
of Limdmy. Hawkina (1890), 62 Ij. T. 901, where the assumed name of the 
mntor was used, the gmiiteo taking in good faith ; Siokta v. Sj>encer, [19001 
2 Ct* B* 483, where tho real name of the g^rantor, who was known by an assume 
name, was used ; Donma v. Stdmon (1888), 20 Q. B. 1). 775, whore* the grantoFs 
name was falsified for tho purpose of amcealment. As to misdescription of 
name on registration, see p. 49. 

{n\ Simmons v. WooduKtrd, [1892] A, C. 100, where the grantee was described 
by bis trade name. See also Alouaon v. Milner (1892), 8 T. L. R. 447. 

(o) Meini v. Doleinu [1895] 1 Q. B. 898, where the grantor's club address 
wss given in the bill of sale, though his residential address was given in the 
affidavit filed with the bill of sale on registration. 

(») Saunders v, irAife, [1902] 1 K. B. 472. It has been doubted whether 
ly mers jtAtd.) or a ti-ustee (itfsfWf/e v. *Sfriwjjrer (1884), 13 Q. B. D, 392, per 
Bowjkw, Ii.J,, at p. 401) can give a bill of sale. But a person having only the 
Isgalintsrest osa give a bill of sale (Be Sari, Ex parU WiUiame, [1892] 2^ B. 591). 
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and a bill of sale given to several grantees to secure different debts 
is not in accordance with the statutory form (q), 

67 . Some consideration must bo inserted, but an untrue state- 
ment of consideration is not of itself a defect in form (r). 

If the consideration includes a present advance, it appears that 
the grantor must acknowledge the receipt of the money, as in the 
scheduled form («). 

68 . A bill of sale is not in accordance with the form, if it purports 
to assign any chattels which are not personal chattels capable of 
specific description ; and an attempt to include tenant right, tillages, 
and valuation, or any property other than such personal chattels, 
will avoid the bill of sale (0- 

A bill of sale is not in accordance with the form, if it purports to 
assign any chattel not existing at the date of the execution of the 
bill of sale. Thus, a bill of sale is void if, together with chattels 
specifically described, it includes also any other chattels which 
may become the pro|)erty of the grantor, and which are, or which 
may at any time during the continuance of the security come to 
bo, in or about the same or other premises of the grantor, 
whether in substitution for, renewal of, or in addition to, the 
chattels thereby assigned (n). 

69 . The amending Act avoids, except as against the grantor, bills 
of sale given by way of sccuirity in respect of personal chattels not 
specifically described in the schedule thereto, and in respect of 
cliattels of which the grantor was not tlio true ownvr at the date 
of the execution of the hill of sale (a); which rule is, however, 
subject to an exception in the case of growing crops separately 
assigned which were growing at the date of the execution of the 
bill of sale, and in the case of certain articles substituted for 
others specifically described in the schedule {/^). This exception 
does not, liowever, warrant any deviation from the prescribed 
form ; and a bill of sale contemplating substitution in the case of 
ai tides of the Kind referred to, but not in the prescribed form, 
is altogether void (c). But it is permissible to assign chattels 


(ry) Melville v. Strinffer (188-1), 13 Q. B. D. 392. But a bill of sale may 
be given to one of several lenders as collect<»r for the others {Ite Smith, h'x parte 
Tarhurk (1*^94), 72 L. T. 59), or to secure advances hy partnorM in equal shares 
with an agreement to repay to both {Davidson v. Carlton Dank (1892), 8 T. L. It. 
741). 

(r) Ileedtine v. Simmone, [1892] 2 Q. B. M7. 

Davie* v. Jrnkim, [1900] 1 Q. B. 133. 

(0 Cochrane y. Entwistle (1890), 25 Q. B. D. 116. A bill of sale assigning 
scheduled chattels with a power of salo on default, including in the echedole 
an assignment of the lease of the grantor’s promisee and all muniments of title 
referred to in such ajisignmont, is valid as not conferring any charge on 
the land, but merely a security on the title-deeds as chattels {8wanley Co, 
y. Denton, [1906] 2 K. B. 873). 

(tt) Thnmm V. KtHjf (1888). 13 App. Oas. 506, 

(<4) Bills of Sale Act (1878) ALmendment Act, 1882 (45 A 40 Viet o. 43), ss. 
4 , 5. 

(5) lUd,, e. 6. 

(e) Seej^. 28,29,4 
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substitated for those specifically assigned, under an agreement to 
replace (d). 

70. The form requires that a fixed sum shall be secured, and a 
bill of sale cannot be given by way of indemnity, the amount ulti- 
mately payable being uncertain (e), nor can further advances bo 
included (/). 

71. The interest, which is a characteristic of the form, must be 
rateable, but may be at a rate by the year or month, as may be 
agreed on, even though the percentage of rateable interest is not 
stated in terms (,^). The amount of interest payable, and its time 
of payment, must be certain (h). Capitalised interest (i) or a lump 
sum for agreed interest, with (j) or without (/c) a bonus, payable in 
any event, cannot be reserved (f). 

72. A bill of sale must contain an agreement to repay the principal 
sum (/«) at a certain stipulated time or times, though a time of pay- 
ment fixed by reference to any known event is not necessarily 
uncertain. Payment, however, cannot be made to depend on the 
more choice or volition of the grantee ; thus, payment cannot be 
provided for on demand (n), or after demand (o). 

The time for payment must not depend on a contingency, as, for 
example, on the contingency of a surety being called upon to pay 
on his principal’s default ( 7 )), and this is the case even if the sum 
secured by the bill of sale is on the face of it payable at a certain 
time (q\ or after the grantee has been obliged to pay the debt (?•). But 
payment on or before a day named is admissible, as an agreement to 
pay at a fixed date, with a defeasance in the grantor’s favour («). 

And a stipulation for payment at a specified time, providing that 
if the grantor should not commit breaches of the agreements in 
the bill of sale the grantee should accept payment by given monthly 
instalments, is in accordance with the form ( 0 . 

73. The general principle seems to be that if the time or times 
fixed for payment are certain, the manner of payment may be such 


(f/) C<HiU4 V. JI/o(»r«, riy03] 2 IC. B. 140. Compare Iludden v. Oppeuheim 
(18S9). 60 L. T. 062, 

it) Hught% V. LiitU (18,80), 18 a B. 1). 32. 

(/) Omk V. Taylor (1887), .H T. L. K. 800. 

(o) Umley v. (1887), 34 Ch. D. 603. 

(A) AUia V. F’lWcA (1904), 91 h. T. 70. 

(•) Davii V. llurton (1883), 11 Q. B. I). 537. * 

(/) Myeri v. Elliott (1886), 16 Q. B. I). 626. 

(k) He Mfteione, Ex fxirte Abratm (1884), 50 I*. T. 181; Z/fonlfna/em t. 
JRoherteon (1800), 24 a B. D. 643. 

(/) Myer$ V. KllvaiUf enpra. 

a lie Moovty ExparU OMeial Jleeriver (1897), 4 Mans. 51. If a day of the 
, witliout specifying Uie year, is named for payment, the day is the next 
ensuing day complying with the description {Qrannell t. Monck (1889), 24 
li. 11. Jr. 241). 

in) ifetheringtoH t. Oroome (1884), 13 Q. B. D. 789. 

(o) Bihhy ▼. Ilime (1866), 16 Q. B. I). 619. where payment was to be made 
seven days after demand in writing. 

i p} limgku V. LitHe, atrpro. 
q) JBtf (Edward) (1696}, 2 Mans. 208. 
r) Sibhjf T. tupro. 

•) Mraam v. Ford, ri900] 1 Ch. 142. 

(I) M$ Ex parU (1867), 66 L. T. 671. 
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as the parties agree, provided that the agreement is not misleading 
or contrary to the provisions of the Acts. 

Although tlie form sets out equal payments, it is permissible to 
stipulate for payment in one sum with interest until paid (a), or by 
instalments, which need not be equal, and the balance with interest 
on a day named (u). 

It is not necessary, though permissible, that principal and 
interest should be repayable together, and it is a question of 
construction whether the agreement for payment is referable to 
principal or interest, and which is first payable, or whether principal 
and interest are to be paid together (a). 

A bill of sale is in accordance with the form, alihoiigh it provides 
for payment by instalments of principal and interest, without 
stating when the last is payable, so that some calculation may be 
involved to ascertain tbe amount of the last instalment, and how 
many instalments are necessary to complete payment (/>j. 

If payment is by instalments, the bill of sale may provide that on 
default in any payment when due the whole of the unpaid principal, 
with the interest then due, shall at onco become payable (c). Jhit 
it cannot stipulate that, on breach of agreements, some of which 
would not warrant seizure under the provisions of the amending 
Act, the principal sum, together with the interest then due, shall 
become immediately payable (d). 

74 , The statutory form only permits agreements to be insortfjd 
of the kind named (r), that is to say, for insurance (/), payment 
of rent (7), or other matters which the parties may agree to, for the 


(u) Watkim v. Kintm (1«S7), 18 Q. Ib D. 386. 

(«;) Re Cleaver^ Kx fnirte llawiiuye (1887), 18 Q. B. D. 489. 

(а) Edwarrls y. Murston, [1891] I Q. B. 225, where provision was nindo for 
payineiit of interest Ix^fore priiicipul, with pajinent of the balance and inteiiijHt 
at a given day; Ouldnirom v, TalUnnan (ISBGi), 18 Q. B. I). 1, where the 
principal was to be i>aid by instalments with interest, and interest on arrears 
of principal; //as/steixxi ▼. Con$oiida(rd Creiltt Co, (1890), 25 Q. B. D. 555, 
where principal and interest were to be paid by instulraents, with the halarux) on 
a given day. 

(б) Lin/vot V, PockHty [1895] 2 Ch. 835; Jle liarfjtn^ Ex jKtrie Jiueluck, 
[1804] 1 Q. B. 444. Compare Aitui v. Finch (1904), 91 L.T. 70, whore a bill of 
sale for £50. whereby the grantor aip-eed to pay the piirtcipal sum, with interest 
thereon at 5 per cent, per annum, by instalments of £10 on December 25, and 
tbe like sum on March 25, June 24, t^ptember 29, and Docemhor 25 in each 
year succeeding, until the whole amount was duly paid, was hold not to he in 
accordance with the form, os tlie amount of interest and the p(;rio<l when it was 
to be paid were uncertain, the grantor being entitled to know what he had to pay 
for principal and interest in each instalment, and what be had to pay to redeem. 

(c) humlc*i y, SimmoM (1887), 34 Ch. D. 698; Re Wwdf Em itarU Woolf e^ 
[1894] I Q. IB. 005. 

(d) Harr v. Eingeford (1887), 56 L. T. 861. 

(«) MelvUU y. Stringer (1884), 13 Q. B. D. 392. 

(/) Watkins ▼. EvanSt supra; Hammond ▼, Hocking (1884), 12 Q. B. D. 291, 
where the agreement was to iosore, produce, and, if requir^, deliver receipts 
for premiums ; Huffy, Valentine^ [18831 W. N. 225, where a power to seize on 
failure to produce toe policy or receipt for the premium was held necessaiy for 
maintaini^ the security. 

(y) See cases cited in last note ; Turner 4t Co, r, Culpan (1888), 56 L. T. 
340, where the agreonent was punctually to pay rent, rates, tai^ assessments, 
or outgoings, sad take receipts thersfor, and on demand in wnting to prodnoa 
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maintenance or defeasance of the security ; and no other agreements 
can be included (//). 

Maintenance of the security means the preservation of the whole 
security given by the bill of sale, as regards both the chattels 
assigned and the grantee’s title to them, in as good condition as 
when the security was created (t). 

Defeasance (A:), within the meaning of the form, is in the nature 
of a condition which limits or defeats the operation of the bill of 
sale (0* 

If terms are agreed to for the maintenance or defeasance of the 
security, the fact that they are superfluous, or not by law enforceable, 
will not, unless they are contrary to some provision of the Acts, 
make the bill of sale otherwise than in accordance wuth the statutory 
form (m), 

76 . Seizure is permitted in certain events only (a), one of 
which is default in the performance of any covenant or agreement 
necessary for maintaining the security. The parties cannot 
directly or indirectly (o) stipulate for a power to seize in other 
than the permitted events, and a power to seize cannot be given 
for default in the performance of an agreement, unless such agree- 
ment is not only for the maintenance of, but also necessary for 
maintaining, the security (;>). 

Where power to seize is given in events not permitted by the 
Acts, the bill of sale is void ; and the defect is not cured by the 
concluding proviso of the statutory form {q). 


s\i<‘h recoiptH to (ho grantee or his authorised agent; Cartwright v. liegan, [1895] 
1 (L h. 901), 'where the agreement, which was in similar terms, omitting 
Uhst'ssmeiits, rolnted to the lu-emisus whore the chattels were or should l)e. 

(/<) Blaiherg v. licckett (1880), 18 Q. B. D. 90. An ugroement by the grantor 
nut to obtain credit to the extent of £l0 without the grantee’s consent, to 
give the gran^ the greater portion of his business, to keep proper books and 
jHjrmit in8j)oction, is not for maintommeo of the security (/*ecu'e v. Jttruokes, [18951 
liaB.451), ‘L J 

(•) Furber v, Cobh (1887), 18 Q. B. D. 494. 

(A') As to defeasance or condition within the Bills of Sale Act, 1878(41 & 42 
Viet c. 31), B. 10 (3), see p. 43, prwt 

(/) iilaihtrg v, IMett. anpra. The terms npeod to for defeasance of the 
B<!curity, not mere conditions, must bo stated in the bill of sale (lieseltine v. 

[1892] 2 Q. B. 647), 

(rn) lie Morritt. Ex parte Ojffidal Jlt ceuTr (1886), 18 Q. B. 1>. 222. 

(ii) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Viet c. 43), s. 7 ; 
and see p. 68, 

fo) Ihtrr V, Kmg/iford (1887), 66 L, T. 861, where a provision for payment on 
default in performance of aiprecraonts not necessary for maintaining the security 
was held to avoid the bill of sale. 


[p) Bavia y. Jlurivn (1883), 11 Q. B. D. 637. A stipulation, not necessary 
for maintaining the sot'urity, cannot be made so by agreement of the nartics 
{Furber v. Cvbb (1887), 18 Q. B. D. 494). ^ 

(y) T. CM. aupra. A bill of sale is avoided by a power to seize if the 

l^intor should enter into lic|uidation, or compound wim his creditors (Barr v. 

Kim T n. . «... 


. , i(l«83), 25 Ch. D. 666). 

poww to seize if the grantor shouui do or suffer anything whereby he s h*l l 
become bankrupt is in substance the same as s. 7 (2) of £e Bills of Sale Act 
|BS^)^^diiie&t Act, 1882, and ymlid (Be Jfunday, Eat parU AUam (1864), 14 
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But if DO power of seizure is given, expreB8l;v or by implica- 
eion, otherwise than in those events, it is permissible to insert 
agreements for maintenance, though they may be wider in terms 
than is necessary for maintaining the security (?•) ; and in such 
cases the proviso controls the agreements, and supports the bill 
of sale («). 

76 . A power for the grantee, on the grantor’s default, to make 
payments for insurance (0, rent, rates (u), taxes, or outlay on re- 
pairs (a), is for the maintenance of the security ; and such payments 
may be made repayable on demand with interest, and may be 
charged on the chattels assigned, so that the latter cannot be 
redeemed until repayment (6). 

But no power can be given to seize in respect of any such 
payments, and a bill of sale by which payments by the grantee 
are added to, and recoverable in the same manner as, the principal 
moneys and interest, is not in accordance with the statutory 
form (c). 

77 . An express power of sale may (rf), but need not, be inserted 
in a bill of sale, as a power to seize is implied in certain events (r), 


(r) Toftlaf V. Cor»hte (18SH), 20 Q. 13, D. 1150; IVtaniah C^al and Iron Cv, v, 
Uodson^ [1894] 1 Q. 13. 598; Turner tt* Co, v. Cuipan (1S88), 30 W. 11. 278; 
Cartwri^nt v. /ieyujt, [1895] 1 (i. 13. 900, where the Rgrconiont provith'il for tlio 
production of rent recoiptP, without thn conditioTis iui|H)Hed by h. 7 of the HilU 
of Sale Act (1878) Ainondmout Act, 1882; /’wr/xT v. <*065(1887), 18 Q. 13. 1). 
494 ; Jle Paxton, Ex jxirte Pope (1889), 60 L. T. 428, wliore there was an 
unqualified agreonjent n<it to remove the chattels, and for the grantee t*> enter 
and insjiect; Seed v. liradhi/, [1894] 1 Ch B. 319, whore the agreement was 
not to permit the chattels to oe destroyed, iiijurcxi, or doterioratrd, except 
W use and wear, and to rejdnce them; l^oneolidated Credit Corjutratiou, fAd. v. 
dosney (1885), 16 it 13. I). 24, where the agreement was to replace so as to keep 
up present value ; Ctfaies v. Moore, [1903] 2 K. B. 140, where the agrwunent was 
to the same effect, with an assignment of the substituted chattels, Pe I'axUm, 
Ex jHirte Po]>e, nupra, whore the grantor agreed not to suffer any distress to be 
levied on the chattels, or do anything whereby ho might become bankrupt, or 
have executicui levied on his gocals and there was a power to seize on bank* 
ruptcy ; Re Cleaver, Ex parte Rawlingg (1887), 18 Q. B. D. 489, where there 
was an ag^reement fur further assurance by granh>r, and all persona claiming 
through or under him. Compare, for a wiiier covenant for further assurance, 
Liverpool Commercial Investment Society v. Richardson (1880), 2 T. L. R. 602. 

(<) Re DuUock, Ex parte fVard, [1899] 2 Q. B. 517, where a power to sell 
after five clear days, if the chattels were seized for breach of any agreements, 
was held qualifi^ by the proviso; Rriygs v. Pike (1892), 66 L. T. 637, 
where an agreement that the grantee might pay premiums on the grantor*s 
default, ana that ^e money so expended, with interest, should be repaid on 
demand, accompanied by a general power to seize on default in payment of the 
sum or sums secured, was held qualified by the proviso. 

(f) Re Barber ^ Ex parte Stanford (1886), 17 Q. B. D. 259; Briyys v. Pike, 


eupra, 

{u\ Uoldsirom v. Tallerman (1886), 18 Q. B. D. 1. 

(a) Topley v. Corehie, eupra, 

(5) Be Barbert Ex parte Stanfordt eupra ; Briggs v. PikCf supra, 

(e) Beal and Personal Advance Co, t. Cleare (1888), 20 Cb B. D. SOI; 
Bianehi r, Oford (1886), 17 U. B. D. 481 ; Macey r. Oilbert (1888), 57 
L. J. (a B.J 461. 

{d) Be Morrittt Ex parte OJUcial Receiver (1886), 18 Q. B. D. 222. 

(e) Theee are mecified in the Billa of Sale Act (1878) Amendment Act, 1882 
(45 A 46 Ykt. e. 43), a. 7 ; toe p. 68, post. 
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Dvtiich, after ilie expiration of five clear days (/), warrants removal 
and sale {g). 

The statutory powers of sale conferred upon mortgagees by 
deed (/i) do not apply to bills of sale in the statutory form (i) ; but 
it is permissible to exclude the restrictions imposed on the statutory 
power of 8ale(/c). A power may be given to sell on or off the 
premises by public auction or private contract (Z), but not to affix 
placards to the premises (w). A power may not be given to the 
grantee to purchase the chattels at a valuation (»), or, if be is an 
auctioneer, to retain commission as if selling for the grantor (o). 

rrovisions, that the purchaser upon a sale shall not be bound to 
inquire wbetlier default has been made (p), or that the receipt of 
the grantee shall be a sufficient discharge, the buyer not being 
required to see to the application of the purchase-money (7), are 
not for maintenance of the security, or in accordance with the 
statutory form. 

A hill of sale may provide that the grantee shall be at liberty 
to retain out of tho proceeds of sale his principal and interest, \yith 
all costs incurred in maintaining his security (r) ; but a wider 
clause for retention of all expenses attending the sale or incurred 
in relation to the security («), or to which the grantee may be 
put(/), is indefinite and not in accordance with the form (//). 

The grantee cannot stipulate for retention of the bill of sale after 
payment in full (a), 

78 . The concluding proviso ns to seizure is a characteristic of the 
statutory form, and its omission has been said to avoid the bill of 
sale (h). 


(/) bills Sulo Act (1878) Ainondinont Act, 1882 (*15 & 46 Viet. c. 43), b, 13; 
Riid BOO |). 70, post, Ku oxpresB power can be given to seixo and sell imiriediutoly 
ou (lofuvilt, aa that would conflict with tho provisions of tho section {Ilelhcrinyton 
V. anmut (1884), 13 a b. D- 789). 

(v) ira/A;/a« v. (1887). 18 Q. B. I). 386; He Morrittt Kx parte 0(Jictal 

Urcriver (1886), 18 Q. B. 1). 222. 

(/<) Conveyancing uud Law of Projwrty Act, 1881 (44 & 4u Viet. c. 41), b. 19. 
tHfo title Mortoaqk. 

(f) Calvert v. Sf7i<mm<(1887), 19 Q. B. I). 204. Compare nVi<A’»ia» v. Evave^ eupra. 

(k) Conveyancing and I^aw of ProiKsrty Act, 1881 (44 & 46 Viet. c. 41), b. 20; 
Me Morritit Ex parte OJfktat Iteceii'er^ eujrra. 

(/) Ikmrae v. ir«M (1891), 64 L. T. 630. 

Im) JianltU v. Daykin (1887). 3T. L. 11. 620. 

{«) Lytm V. Mtirru (1887), 19 Q. B. 1). 139. 

lo) Eurhvr v. Cvhh (1887), 18 Q, B. I). 494. 

(p) Bhitferg v. Bfdnt (1886), 18 Q. B. D. 96. 

(7) Oibbe V. i*<ir«on# (1887), 22 L. J. 96. 

(r) Lumlty v. Simmmte (1887), 34 Ch. I). 698 ; He Morriti^ Ex parie OJMal 
MeceiveTf eupra, where the bill of Bale provided for the retention of principal, 
interoBt, oosis, and exmiiBOB, with rent, ratee, or taxes paid by the grantee, 
and pa3rinent8 for die^arging any distress, execution, or incumbrance on the 
chattels, and seiaiug, retaining, and keeping posseesion thereof, and in or about 
their earring, removal, warehousing, or Biue. Such a trust of proceeds of sale 
is substant^y the same as would be implied if there were no declaration (Me 
Cieaver, J^ftarte Mawttfige (tSSl), 18 Q. 11. D. 489). 

(«) Covert V. Thfmuu, enjuru. 

h) Jtiaceg ▼. OMikH (1888), 67 L. J. (Q. B.) 461. 

(u) Calvert v. TUamae, supra, 

(а) Watmm v. BtriekUmd (1887), 18 Q. B. X). 381. 

(б] rAsmttt T. A'stff (1888), 13 App. Cm. 606, per l^rd lUcVAOHTBir, at p. 618 
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The name, address (c), and description of the attesting witness or 
witnesses are also characteristic of the form, and the name only is 
not sufficient without address and description (d). 

Description, though not synonymous with occupation, includes it; 
and the profession, trade, or calling of the witness must be stated (e), 
or, if he has none, his addition or style (/). 

A defect in description cannot be cured by the affidavit filed on 
registration (gr), or by extraneous evidence. Where a witness 
attests more than one attestation clause, adding his description to 
only one, it is sufficient if it appears on the face of the hill of 
sale, as by comparison of handwriting, that the witness in each 
case is the same ; but if extraneous evidence is necessary to prove 
this fact, the bill of sale will be void as not in accordance witli 
the statutory form {h). 

79. Every bill of sale given by way of security must have annexed 
thereto, or written thereon, a schedule containing an inventory of 
the personal chattels comprised in it (t), though the statutory form 
itself does not set out a schedule (A). The principal Act also 
requires that a copy of every schedule or inventory annexed to or 
referred to in a bill of sale must he registered (/). 

Sect. 3. — Defeasance, Condition, or Declaration of Trust, 

80. Any terms agreed to for defeasance of the security must be 
inserted in a bill of sale in the statutory form (m). 

It is also provided by the principal Act (n) that if a bill of sale is 
made or given subject to any defeasance or condition, or declaration 
of trust not contained in the body thereof, such defeasance, condi- 
tion, or declaration of trust shall be deemed to be part of the bill, 
and shall be written on the same paper or parchment therewith 
before the registration, and shall be truly set forth in the copy 
required by the Act to be filed therewith, and as part thereof, 
otherwise the registration shall be void. 

The object of this provision is to restrict, within certain limits, 
the nature of the bargain which can be made by bill of sale, and to 
ensure that the true bargain is registered (o). 

The Act avoids registration of a bill of sale not complying with 
the prescribed formalities, whether the defeasance, condition, or 
declaration of trust is in favour of the grantor or of the grantee, and 

(c) Thbmay be the busineee address of the witness, not necessarily his private 
residence (Simmons v. Woodward, [1H92] A. 0. 100). 

(d) Parsons ▼, Brand (1890), 25 U. B. D. 110; Jtlankfnstein v. liohertson 
(1890), 24 a B. D. 543. 

U) Cotdwn V. IHckion (1890), 25 Q. B. D. 110. 

(/) Sims V. Trollope & Sons, [1897] 1 Q. B. 24, whore tho witness had no 
oocu^tion. 

I V) Parsons v. Brand, CovUon ▼. IHckson, supra, 

A) Bird V. Dave^, [1891] I a B. 29. 

t) Bills of Kale Act (1878) Amendment Act, 1882 (45 & 46 Viet. c. 43). s. 4. 
k) Ibid,, Schedule. For the requirements of ^e Schedule, see pp. 34 et seq., ante, 
i) Bills of Sale Act, 1878 (41 & 42 Viet c. 31), s. 10 (2) ; and see p. 46, post. 
m) See p. 34, ante. 

(n) BUls of Sal© Act. 1878 (41 & 42 Viet. c. 31), s. 10 (3). 

(e) Peitit V. lodqe and Harper, £1608] I K. B. 744, per FlsTOHER 
Moulton, I«J., at p. 749, 
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the avoidance is not, as was formerly supposed (p), confined to a 
defeasance, condition, or declarjition of trust limiting the rights of 
the grantee, or affecting them prejudicially in favour of the 
grantor {q), 

81. A defeasance is an instrument or agreement which defeats 
the operation of a bill of sale (?•)» and is, more strictly speaking, a 
condition («). 

A collateral agreement forming part of the contract for, but not 
expressed in, a bill of sale, and securing the same, or part of the 
same, sum of money, is within this provision of the Act, as, for 
example, a contemporaneous mortgage of property by one of two 
grantors to secure, with compound interest, the same payment 
which is secured with simple interest by a bill of sale given by 
both (/). 

And a promissory note, given at the same time as a bill of sale, 
for the same loan and as part of the same transaction, is a 
defeasance within the same provision (a), although it is valid as 
anoto(i/). 

Bo a parol agreement varying the terms of payment contained 
in a bill of sale, if made as part of the same transaction, is a con- 
dition (r). And any bargain different to that expressed in the bill 
of sale, affecting the rights of either party, as for example an 
alteration of the events on which a seizure may be made, is a 
defeasance wliich must be incorporated in the bill of sale and 
registered ((/). Thus, where a bill of sale provides for payment of 
principal, together with interest, by weekly instalments, an arrange- 
ment to substitute equal weekly payments, of an increased amount, 
to cover principal and interest, so as to avoid calculating varying 
amounts of interest week by week, is a defeasance, though the 
aggregate amount payable for principal and interest is not altered (</). 

82. It is not every collateral stipulation between the parties that 
i.s within this provision of the Act. Thus, an understanding that 
out of the advance the grantor should repay a debt owing by him 
to the grantee, in part secured by an existing bill of sale, is not a 


{}>) lit Lftt, Ex parte CvUiua (1876), 10 Ch. App. 367. 

(7) Kdwardt v. Mareue^ [1891] 1 Q. B. 687. 

(r) lilaiberg v. lieckett (1886), 18 Q. B. D. 96. 

(») Jle SUrrei/, Ex parte Poppleu-eU (1882), 21 Ch. 1>. 73. 

(0 Edimrdt v. Marcus, eupra ; EHis v. (1897), 76 L, T. 522, whore 

A mortage, ^yable on demaud, was given as part of the same transaction 
as a bill of sale payable by instalments, to secure part of the mortgage debt ; 
Sharp V. McHtnry (1887), 38 Ch. T>. 427, where there was a contemporaneous 
covenant to pay oonip4)und interest on the debt seemed by the bill of safe ; EeeeU 
Unr V. Simnums, [1892] 2 Q. B. 647, where a collateml agreement to resort 
first to securities, other than the bill of sale, was held to be a condition, though 
not a defeasance. Compare He LeUr (1908), 62 Sol. Jo. 483. 

(o) Ckmneell v. Lmdon and West minster Loan and Discount Co. (1887), 19 
Q. B. D, 612. The result is the same though other parties join in the note 
((Me V. mher (1889), 6 T. L. R. 604), 

(6) AftmeUtry Advance Co. ▼. Cater (1888), 20 Q. B. 1). 786. 

U) lie Sovtham^ Em parte Southam (1874), L. R. 17 £q. 678. 

(<0 PcBIff T. Lodge and Harpat, [1908] 1 £. B. 744, overruling Seed t. Franks 
(1900), l6T,Ii,R.347. 
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condition or declaration of trust (^). A mere deposit by the grantor 
of a policy of insurance as collateral security for the debt secured 
by the hill of sale is not a defeasance or a condition (/)» nor is the 
guarantee of a third party to pay on demand any unpaid balance 
of loan and interest, in the event of the hill of sale becoming 
inoperative, or an insufficient security (ft). 

Terms made subsequent to the bill of sale are not within the 
provisions of the section (h). 

83 . Where registration is made void by this provision a bill of 
sale given by way of security is void in respoct of the ptjrsonal 
chattels comprised therein (i) ; bitt an absolute bill of sale is only 
avoided as against the persons, and to the extent, mentioned in the 
principal Act (A). 

Sect. 4. — Attestation. 

Sub-Skct. 1. — NtceS'iity for Attrgtution, 

84 . Absolute bills of sale, as wtdl as those given by way of s(‘curiiy 
for the payment of money by the grantor, must be duly (/) altested(m), 
but with dilTerent formalities. 


Sen-Sr.e'r. 2 . — Uilh of Salr. 

85 . An absolute bill of sale must bo altostod by a solicilor of 
the Supreme (’ouri, and the attestation must state that, b(*fore the 
execution of the bill of sale, the elTect thereof has been exidained to 
the grantor by the attesting solicitor (a), otherwis (3 it will be void to 
the extent and against tlic persons nanuMl in the ]»rinci])al Act (<>), 
though valid as between the parties (;»). 

It is not required that an explanation of the bill of s/ile hball in 
f.'ict have been given, though the attestation must ho statiitf/); and 
the affidavit tiled on registration need not verify the tact of 
explanation (r). 


(r) 2'hom<is V. tSearlt‘», [ISfU] 2 Q. H. 408. The F<;*r.ti<m dopH not «pi>ly to 
an agreement not to register a bill of sale (lie Storeif, Ax parte VviqtU wtll (1882), 
21 Ch. P. 73), or to a pxirfhase in trust for another {I{ohifw>n v. Coilinf/ufood 
(1804), 34 L. J. (c. P.) 18). It has been said n<»t to apply to an agTo<*Tnf*nk for 
a bonus, but this is doubtful {He Lm, F.z varte (1875), 10 Cli. Ann. 307). 

(/) Curpeuirr t. Dem (1880), 23 Q, B. D. 600. 

hji) Oakes v. (Jreen (1907), 23 T. Ij. R- oOO. 

(A) Lm/oot V. Pockett, [1895] 2 Ch. 835. 

(f) See p. 64, i>ost. 

(*) See p. 65, post, 

(l) That is, in the manner prescribed {Parsons v. Brand, CrotUon v. Did son 
(1690), 26 a B. D. 1 10). 

(m) Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), s. 8 ; Bills of Sale Act 
(1878) Amendment Act, 1882 (45 A 46 Viet. c. 4.3), s. 8. 

(n) Bills of Sale Act, 1878 (41 A 42 Viet. c. 31), s. 10(1), which is not rejxjaled 
by the Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Viet. c. 43), s. 10, 
as regards bills of sale given otherwise than bv wav of security (BaA fi v. PanneU 
(1883), 24 Ch. D. 210; Oasson r. Okurchley (1884), 63 L. J. (Q. B.) 335). 

(o) Bills of Sale Ad;, 1878, s. 8 ; and see p. 66, post. 

ip) Davis ▼. Goodman (1880), 6 0. P. B. 128. 

( 9 ) He Baynes, Ex parte National MereantUe Hank (1880), 16 Ch. D, 42. 

(r) He Hoj^f Ex parte Bolkmd (1882), 21 Ch. X>. 643, 
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Bills of Sale. 


Sacnr. 4. 
Attestation. 

Who may 
attest. 

AiSdaTit of 
attestation. 


Attestniion 
by credible 
witnesses. 


Necessity fot 
registrat ion. 

Mode of 
registration. 


An absolute bill of sale may be attested by the solicitor for both 
parties («), or by the grantee’s solicitor (f), or his managing 
clerk, being a solicitor, though not practising on his own account (u). 
But a solicitor who is party to the bill of sale cannot attest it (w). 

86. An affidavit proving due attestation must be hied on registra- 
tion (a:). It is not enough to verify the handwriting of the attesting 
solicitor and state that he explained the bill of sale to the grantor ; 
the affidavit must prove that the solicitor whose name appears as the 
attesting witness was present when the bill of sale was executed by 
the grantor (y). 

It will be sufficient if it can be inferred from the whole affidavit 
tlnit the solicitor did in fact attest the bill of sale, although this is 
not expressly stated (z), 

Sub-Sect. 3. — liilU of Sale hy way of Security, 

87. The anaending Act requires that the execution by the grantor 
of every bill of sale given by way of security shall be attested (a) 
by one or more credible witnesses, not being parties thereto (6). 

Although a party cannot attest a bill of sale, his agent or 
manager may do so (c). 

Sect. 5. — Registration, 

Sub-Sect. 1. — In General, 

88. Both absolute bills of sale (d) and bills of sale given by way 
of security (e) are required to be registered. 

I’he mode of registering both kinds of bills of sale is regulated 
by the principal Act, and is as follows : the bill of sale with every 
fiohodulo or inventory thereto annexed or therein referred to, and 
a true copy of such bill and of such schedule or inventory and of 
every attestation of the execution of such bill of sale, together wdth 
the proscribed affidavit, must be presented to the registrar ; and the 
copy bill of sale and affidavit must be filed with him (/). 


{$) Twion V. Cooke (1880), 49 L. J. (c. P.) 767. 

(0 Pmwartim v. (1882), 9 Q. B. 1). 137. 

(n) Hill V. Kirkwood (1880), 42 L. T. 105. 

Iw) Seal V. (Uaruitje (1881), 7 Q, B. D. 516. 

(.r) Bills of Bale Act, 1878 (41 & 42 Viet c. 31), «. 10 (2). 

(»/) l\rrd V. Kettle (1882), 9 Q. B. D. 139; Sharpe. ▼. Birch (1881), 8 
Q, B. 1). Ill ; lie. AlovUon, K% jtarte Knightley (1882), 46 L. T. 776. 

(s) Jatee v. Aehcrofi (1882), 47 L. T. 337 ; Ci>oper v. Zeffert (1883), 32 W. B. 
402. 

(a) Bills of Sal© Act (1878) Amendment Act, 1882 (45 & 46 Viet a 43), s. 8 ; 
and see p. 53, 

E mi, 8 . 10 . 

Peace ▼. Broiihee^ [18951 2 Q. B. 451. 

Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), s. 8. 

(c) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Viet o. 43), 

e. 8. 

(/) Bills of Sale Act, 1878 (41 A 42 Viet. c. 31). s. 10 (2) : ** Such bill, with 
every schedule or inventerv thereto annexed or tlierein reierred to, and also a 
true copy of such bill ima of every such schedule or inventory, and of every 
attestation of the execution of sutdi bill of sale, together with an affidavit of the 
time of each bill of sale being made or given, and of ita due execution and 
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The place of registration is the Bills of Sale Department of the 
Central Office at the Boyal Courts of Justice, London {g), 

Sub-Sect, 2 . — Time for Regietration^ 

89. The time for registering absolute bills of sale is within seven 
clear days after the making or giving thereof (/0» and for a bill of sale 
given by way of security, within seven clear days after the execu- 
tion thereof, or if executed in any place out of England, then within 
seven clear days after the time at which it would, in the ordinary 
course of post, arrive in England, if posted immediately after the 
execution thereof (i). 

When the time for registering a bill of sale expires on a Sunday 
or other day on which the registrar’s office is closed, the registration 
is valid if made on the next following day on which the office 
is open (A:). Power is given to extend the time for registration in 
certain cases (/). 

During the time allowed for registration, a bill of sale, if otljer^ 
wise valid, is effectual though unregistered, even if within that time 
there pur]iort8 to have been registration which turns out to bo 
insufficient 0«). 

Sub-Sect. 3 . — True Copy^ and Afidavit on Registration, 

90. The copy of the bill of sale, schedule or inventory, and attes- 
tation, to be presented to, and filed with, the registrar, must bo sub- 
stantially a true copy, but need not be an exact copy, and clerical 
or verbal errors, which cannot mislead, do not avoid registration (n), 

A catalogue of chattels referred to in the schedule to a bill of 
sale, when the chattels can be identified without referring to the 
catalogue, is not a schedule or inventory within the meaning of 
the Act (o). 


attf^tiition, and a description of the roeidence and occupation A the person 
making or giving the same (or in case the stune is tuado or given by any j>erson 
under or in the execution of any process, then a description of the residence and 
occupaticu of the person against whom such process issued), and of every attesting 
witness to such bill of sale, shall be presenUKi to and the said copv and affidavit 
shall be filed with the registrar within seven clear days after the making or 
giving of such bill of saie, in like manner as a warrant of attorney in any 
personal action mven by a trader is now by law required to bo filed." 

(y) E. S. C., Ord. 61. As to local r^istration, see p. 61, jtost. 

(A) Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), ss. «, 10 (2). 

(«) Bills of Sale Act (1878) Amendment Act, 1882 (46 & 46 Viet. c. 43), s. 8 . 

(k) BiUs of Sale Act, 1878 (41 A 42 Viet. c. 31), a. 22. 

(/) llnd,t s. 14 ; and see p. 74, post, 

(m) Marj^ v. Hartley (1861), 30 L. J. (o. B.) 92 ; Banbury v. White (1S63)« 
32 L. J. (bx.) 258. 

(n) Re Hewer^ Ex parte Kahen (1882), 21 Ch. D. 871, where words were left 

out; Sharp ▼. Brown (1887), 38 Ch. D. 427, where blanks in the copy were filled 
up in the Ofriginal; Gardnor y, Shaw (1871), 24 L. T. 319, where tliere was a 

mistake in name; Elliott y. Freeman (1863), 7 L. T. 715, where the mistake 

was in the oonsideration ; Thomae y, BoberU, [1898] 1 Q. B. 657, where the data 
of execution was stated in the original, bat omitted in the copy; Coatee y, Moore^ 
[1903] 2 K. B. 140, where the omiaston ol the signature of the grantor and 
attesting witness, with description, was supplied by the affidavit filed with 
the copy. 

(s) Jksmdmm y, OarUm Bamk^ [i993] 1 Q. B. 82. 
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91 . The affidavit presented to and filed with the registrar (p) must 
prove — (1) the due execution and attestation of the ))ill of sale, 
(2) the residence and occupation of the grantor, and of every attesting 
witness, and (3) the true date of the execution of the bill of sale (q). 
It is sufficient to state that the bill of sale was executed on the day 
it bears date. An obvious mistake in date, as 1806 for 1876, is not 
a fatal defect (r). 

Affidavits may be sworn before a master of the High Court or a 
commissioner oi oaths (/?) ; and every first and second-class clerk in 
the Bills of Sale Department of the Central Office has authority to 
take oaths and affidavits in matters relating to that department (a). 

The rules of the Supreme Court relating to affidavits (b) apply to 
an affidavit on registration of a bill of sale, and such an affidavit 
may not be sworn before the solicitor to the grantor or grantee, who 
is a party witliin the meaning of the rule (c), or before any agent or 
correspondent of such solicitor, or before a party himself ; and an 
affidavit which would be insufficient if sworn before the solicitor 
himself is insufficient if sworn before his clerk or partner (^). If 
an affidavit on registration be sworn before the solicitor acting for 
the grantee in preparing or filing the bill of sale registration is 
avoided (c). 

A clerical error in the jurat of an affidavit may be a mere 
irregularity (c). Thus, where the jurat omits to describe the 
officer swearing the affidavit on registration as a commissioner, the 
affidavit is admissible in the absence of proof that he is not a 
commissioticr (/). But where the commissioner does not sign his 
name to the jurat, the affidavit is incomplete, and registration is 
avoided (g). 


SUB-SEcr. 4. — Dfcription of PartUa and Attesting WitiieBsea, 

Whatisa 92. The affidavit filed on registration must contain a descrip- 
deSrlptlon. residence and occupation of the grantor and of every 

attesting witness to the bill of sale (i), in order that creditors and 


(p) For form see B. S. C., Appendix B, 24, and Encyclopaedia of Forms, 
V(d. VIII., p. 793 

q) Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), s. 10 (2). 

V) Lamb v. Jiruce (1876), 43 L. J. (q. b.) 338. 

>) Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), s. 17. It is 


, ,, 1. is perjury to make or 

use any false affidavit for the purposes of the Act {ibid.) ; see title Criminal 
Law and Prookduhb. For oommissionei^ of oaths, see title Solicitors. 

(o) R. S. C., Bills of Sale Acts, 1878 and 1882, r. 12 ; and soe Yearly County 
Court Practice, 1908, Vol. II., p. 71. 

E K. 8. 0., Ord. 38. 

Baker v. [1896] 2 Q. B. 372, 

R. 8. C., Old. 38, IT. 16, 17. 

(e) See ibid., r. 14. 

(/) Be Chapman, Ex parte Johnson (1884), 26 Ch. D. 338. 
to) Brtntm V, London and County Advance and Discount Co. (1889), 6 T. L. R, 199. 
(A) Beeoription to the best of the deponent's belief Is sufficient {Roe v. 
Bradehaw 0866), L. B 1 Exch, 106). Oompare R. 8. C., Ord. 38, r. 3. So 
where the aeooriptioii is given in the introductory part, but left blank in the 
^ ^ registration is valid {Blaiheig v. Parke (1882), 10 

(♦) Every witnees must be desorihod {Pickard v. Marriage (1876), 1 Ex. D. 
364). sad every grantor {Boopm ?, Parmemter (1862). 10 W. R, 648). 
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others concerned may make inquiries before dealing with the 
grantor (A). 

A description is sufficient which identifies the grantor and 
attesting witnesses, and enables a person by ordinary inquiry to 
ascertain where to find the objects of his search {l)» 

The description must be of residence and occupation at the time 
of registering the bill of sale, not at the time of its execution (m). 

Although the Acts make no provision for stating the names 
of the jiarties, a wrong Christian name or surname, when coupled 
wdth a misdescrii)tion of occuiiation, or jirobably of residence, may 
be so inaccurate and misleading us to avoid registration (a). 

93. The statutory form of bill of sale, as already noted (o), 
requires the address and description of the grantor and every attest- 
ing witness to be stated on the face of the bill of sale; but tliis 
information must be given also in the affidavit filed on registra- 
tion Where, without any intention to mislead and without 
anyone having been in fact misled, the address of the grantor or 
of an attesting witness is not correctly given in the bill of sale 
itself, but his residence and occupjition are accurately staUnl in llie 
affidavit, the registration is valid (q). 

On the other hand, if the affidavit contains no description (r), or 
an untrue or mis-stated description («), registration will he avoided ; 
and w’hero the hill of sale and afihlavit differ, the hill of sale cannot 
be used to cure a defective descriptiim in the affidavit (0, even 
though the description is given correctly in the bill of sale (a). But 
the bill of sale maybe referred to, in order to supplement or corrcsct 
an imperfect or ambignous description in the affidavit (6); and mere 
surplusage may be rejected, if the meaning is clear (c). 

The affidavit will be sufficient, if, referring to the description of 
address and occupation given in the bill of sale, it states that it is 
correct (d). 

The burden of proof is on the person alleging that the description 


(A) Jones V. Harris (1871), L. K. 7 d h. 157. 

(/) Blount V, Harris (187H), 4 Q. B, I>. <>03. 

(rn) Button v. O'Neill (187U , 4 C. P. D. 354. The Jciycnption of the grantor 
as carrying on a buainejss which ho h:ui to curry on {Cttojmr v. Davis 

(1884), .32 W. 11. 320; Drttcior v. Lucius (1903), 19 T. L. K. 458), or us 
“until lately” a commercial traveller (Ca«gr v. Dou'nion (1879), 6 0. P. D. 
56), is insufhiricnt. But where the grantor absconded before registration, tho 
description of his address as in tli© bill of sale was held suflicient {He Hewer, 
Ex parte Kahen (1882), 21 Ch. D. 871). 

(«) Lee V. Turner (1888), 20 Q. B. D. 773 ; Stokes v. Spencer, [1900] 2 Q. B. 
483. 

(o) See pp. 36, 43, ante. 

(p) Bills of Sale Act. 1878 (41 & 42 Viet. c. 31), s. 10 (2). 

i ^) Dolcini V. Dolriui, [1895] 1 Q. B. 898. 
r) Huiion v. English (1857), 26 L. J. (Q. B.) 161, 
s) BrodHck v. SeaH (1871), L. K. 6 C. P. 98. 
t) Murray ▼. Mackenzie (1875), L. B. 10 0. P. 825. 
a) Marks v. Derrick (1899). 80 L. T. 60. 

(6) Jonee v. Harris, supra; He Bent, Ex parte Mackenzie (1873), 421^3. (bct.) 

26 . 

(c) Blount r. Harris, supra, where the addition of “in tlie city of London** 
to the description ** Acton ” was ndected. 
id) FouIqw V. Taylor (1860), 5 II. & K. 202. 
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is misleading {e\ or should be otherwise stated (/), or that, where 
no occupation is described, the person in fact has one (p); and 
when the facts are ascertained, the question of sufficiency of 
description is for the judge (h). 

94 . The residence of the grantor and attesting witnesses 
must be described in the affidavit with such reasonable certainty 
and sufficiency as to identify them, and with a particularity depending 
on the circumstances of the case (t). 

In some instances a more detailed description, as of a street, or 
even a number, may be necessary, and a misleading mistake in 
number may avoid registration (/*:). 

It is not necessary to sot out every residence or place of 
busifiess ; and if the person described has two or more addresses, 
it is sufficient to describe him as of the principal one (Z). 

Tho residence required is not necessarily the place where the 
party lives ; and an address where he is most likely to be found, 
as, for instance, his place of business, or his employer’s place of 
business, is sufficient (m)* 

96 . Occupation, for the purposes of registration, is the trade, 
business, or calling, which a person pursues to get a living (w), the 
business in which a man is usually engaged to the knowledge of 
his neiglibours (o). If a person has an occupation, it must be 
described (p) ; but if he has none, it is unnecessary so to state in 


(e) ThroiseU v. Marsh (1885), 53 L. T. 321. 

(/) Grant v. Shaw (1872), L It 7 a B. 700 

(</) SuUim V. Ihih (1858), 3 H. & N. 382. 

(A) Phillips V. Hurl (1862). 2 F. & F. 862. 

(i) Uickley v. Qrefnwottd (1890), 25 Q. B. D. 277; Briggs v. Boss (1868), L. R. 
3 Q, B. 268, whore tho description of tho witness as of llanley, without further 
address, was held sufficient, lettera so addressed reaching him. 

(A*) Murray v. Macktnxw (1875), L. E. 10 C. P. 625 ; Marks v. Dtrrick (1899), 
80 L. T, 60. 

(/) Ortenham v. Child (1889), 24 Q. B. D. 29 ; Cooper v. Thherson (1881), 44 
L. T. 309 ; lie Monlson^ ICx pttrte Knightleij (1882), 46 L. T. 776. 

(m) Hewer v. Cox (1860), 30 L. J. (a. B.) 73. So a clerk may be sufficiently 
descril^ed as of his employer’s address, whera he can be found during business 
hours (Simmons ▼. irMxiuKird, [18921 A. C. 100 ; Blackwell y. Englatid (1857), 
27 L, J. (Q, B.) 124). 

(n) Tuion v. i8ariof»er (1858). 27 L. J, (EX.) 293. 

(o) Indcin v, Ilamlyn (1869), 21 L. T 366, per Martin, B., at p. 366; Never^ 
son V. Seymour (1908), 97 jb. T. 788. 

( p) The following descriptions have been hold sufficient : describing a merchant 

shiphroker as broker [Qugen y. Sttmpson (1866), 4 P. & P. 974) ; Government or 
insurance clerk {Grant y. Shaw (1872), L. E. 7 Q. B. 700) ; doecribing a clerk 
to an accountant as an accountant (Briggs v. Boss^ supra) ; clerk, not stating his 
employer's occupation (£rom5 y. Bruce (^1676), 45 L. J. (Q. B.) 538). But the 
description ** married woman ** is insufficient, if she has an occupation (Kemble 
y. Jadieon^ nooo] 1 Q. B. 430), or the description '* gentleman” where the 
person descriDod has any office or employment (Allen y. Thompson (1856), 25 
L. J. (EX.) 249), or is a solicitor's dork (Brodritde y. Scali (1871), L. E. 6 C. P. 
98 ; J^tes y. Testnaui (1860), 29 L. J. (a. B.) 188), or is a silk buyer (Adams y. 
Graham (1864), 33 L. J, (o. B.) 71). It is not sufficient to describe a manager 
of a theatre (Bt JS^ parte Hooman (1870), L. E. 10 £q. 63), tx a oom- 

merdal irayeller (MaUkme v. Buchanan (1889), 6 T. L. H. 373), as **6equire,*’ 
or a ediool-maeter, as tutor, and by a wrong name (Lae y. Tamer (1888), 20 
Q. B. B. 773)t or a deik to a railway, ae an aoooimtaiit tLattkin v. NoHh» 
W99lms IkpoiU Bemk (1875), L. B. 10 l^ch. 61). 
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the affidavit {q). If a person has no occupation, it is unnecessary b. 

to set out details of business undertakings in which be may be Registrar 
interested or engaged (r), tion. 

The description should bo of the principal, substantial occupa- 
tion ; and if that is stated, an omission, not calculated to mislead, 
of some other occupation followed by the person described is not a 
defect («). 

Surplusage, added to an otherwise correct description of occupa- 
tion, may be rejected (t). 

Such description should be given that if inquiry be made in the ^yhat dencHp- 
place where the person resides he may be easily identified (a), and 
if the description identifies the true occupation, it will be sufficient 
even though the person may not be actively pursuing his occupation 
at the time (h); but former (c), or proposed, occupations need not be 
described (d). 

Sect. 6. — Local Registration. 

96. Where the affidavit which is required to accompany a bill of When local 
sale when presented for registration describes the residence of the 
person making or giving the same, or of the person against whom 
the process is issued, as being in some place outside the London 
bankruptcy district (<;), or where the bill of sale describes the chattels 


(gl lie Stfnumdi^ Ex parte Young flSSO), 42 L. T. 744, where a blank waa loft 
in tno affidavit for “ occupation,” tne person described havin<> none. So the 
description ** gentleman ” is sufficient for one who has no regular employ, if 


The scfiedulecl form requires the addition or style of a ^tuess, without occupa- 
tion, to be stated in the attestation clause ; see p. 35, ante. 

(r) Fedst ▼. Boh'neon and Fuher (1894), 70 L T. 1 68, where a country gentleman, 
the sleeping partner in a business, was described as of no occupation ; Luckin t. 
Hamlyn (1869), 21 L. T. 366, where a widow, so described, wasmana^.ing a farm 
as executrix; Davits v. Jenkins^ [1900] 1 Q,. B. 133, where a married woman, 
so deecribed, was conducting a farm in her hiubaud*s absence ; Usher v. Martin 
(1889), 24 Q. B. D. 272, where a married woman was the leaseholder of a 
public-house conducted by her husband. The question whether a description of 
the occupation of a married woman, who lives with and keeps house for her 
husband, is sufficient is one of degree (Nevereon v. Seymour (1008), 97 L. T. 788). 

(*) Throisell v. Marsh (1885), 53 Ij. T. 321 ; Re Wills^ Ex jnirte National 
Deposit Bank (1878), 26 W. R 624 ; Re Haynes^ Ex parte National Mercantile Bank 
(1880). 16 Ch. D. 42. 

if) Be Storey, Ex parU Popplewdl (1882), 21 Ch. D, 73. 

(a) Ludein v. Ha^yn, supra. 

(b) Sharp y. McHenry (1887), 38 Ch. D. 427, whore the person referred to 
was a contractor and financial agent, out of business ; Martinson v. Cemsolidated 
Co, (1889), 5T. L. B.353, where he was a oommercial clerk, out of em^doy; 
Be thvies. Ex parte Equitable Investment Co, (1897), 77 L. T. 567, whore an 
actress, known as sneh, was held sufficiently so described, though not on the 
stage. 

(c) Smith y. Cheese, supra, wheire the descripfion of the grantor, who was 
without regular oocupation, as gentleman” was snffidient, though formerly he 
had been a proctor's derk. 

(d) Be Davey, Ex parte Chaprmn (1881), 45 L. T. 268. 

(s) The London bankruptcy district under the Bankrupt^ Act, 2869 (32 A 33 
Yict Cl 71), s. 60, it now defined by s. 96 and Sched. lU. of the Bankruptcy 
Act, 1683 <46 A 47 Yict. c. 52). Bee also title BANXBumrr Ain> Insolvency, 
Vol 11., p. 47, note (f). 
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enumerated therein as being in some place outside the London 
bankruptcy district, the registrar under the principal Act must 
forthwith, and within three clear days after registration in the prin- 
cipal registry, and in accordance with directions prescribed by 
the rules, transmit an abstract (/), in a form prescribed by the 
rules (r;), of the contents of such bill of sale to the county court 
registrar in whose district such places are situate, and if such places 
are in the districts of different registrars to each such registrar. 

Every abstract so transmitted must be filed, kept, and indexed by 
the registrar of the county court in the manner prescribed by the 
rules (/t), and any person may search, inspect, make extracts from, 
and obtain copies of the abstract so registered in the like manner 
and upon the like terras as to payment or otherwise as near as may 
bo as in the case of bills of sale registered by the registrar under 
the principal Act (i). 

The provisions for local registration are directory, and the 
registrar’s default in transmitting the abstract to a county court 
registry does not avoid registration (j). 

Sect. 7. — Renewal of Registration^ 

97. The registration of a bill of sale, whether executed before 
or after the commencement of the principal Act, must be renewed 
once at least every live years, and if a period of five years elapses 
from the registration, or renewed registration, of a bill of sale with- 
out a renewal or further renewal, as the case may be, the registration 
I'ecomes void. But a renewal of registration does not become 
necessary by reason only of a transfer or assignment of a bill of 
sale (A*). 

98. The renewal of a registration is effected by filing with the 
registrar an affidavit stating the date of the bill of sale and of the 
last registration thereof, and the names, residences, and occupations 
of the parties thereto as stated therein, and that the bill of sale is 
still a subsisting security (f). This affidavit must state the names, 


(/) Bills of Sale Act (1H78) Amendment Act, 1882 (45 & 46 Viet. c. 43), 8. 11, 
where the expressiotiB used are “the prescribed directions,” “the prescribed 
form,” “the prescribed manner,” By s. 4 of the Bills of Sale Act, 1878(41 & 42 
Viet. c. 31), “prescribed ” means prescribed by rules made under tiie provisions 
of the Act, and hy s. 21 power to make such rules is conferred. The rules in 
question are the R. S. C., Bills of Sale Acts, 1878 and 1882, for which see Yearly 
Inwotice, 1908, p. 14G2. Directions for the transmission of the abstract are 
contained iMd, r. 4. 

(a) R, S. 0., Bills of Sole Acts, 1878 and 1882, r. 3, and Appendix. 

(A) Hid., XT. 7, 8, 

m Provision is made {ibid., r. 10) fur the search and inspection of abstracts 
in the office of the registrar of the county court., and for making extracts from, 
CfT obtaining office copies of. such abstracts, also (r. 6) for re-registration and 
(r. 6) for entering notice of satisfaction. 

(rt TrintUr v. Raynor (1887). 56 L. J. (q. n.) 422, 

(s) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 11, which applies also to 
hills of «Ue executed before the commencement of the Act, and register^ 
under the Acte repealed {ibid,, a 23). 

(Q Ibid. The affidavit may be in the form eat forth Sdied. A. See 
also Baoytlopmdia of Forms, Yol. Yin., p. 794. 
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residences, and occupations of the parties as stated in the bill of 
sale, even though they are there stated incorrectly; but the correct 
descriptions may be added. If these requirements of the Act are 
not complied with, the renewal of registration will be invalid (m). 
Local registration of renewals is effected (n) in the manner reuqired 
by the amending Act on registering a bill of sale (o). 

99 . The time for renewal of registration may be extended by 
order of a judge of the High Court, where the omission to renew is 
accidental or due to inadvertence (p); but it cannot be extended 
in the case of a bill of sale the registration of whicli had become 
void for want of renewal before the principal Act came into opera- 
tion (</), nor can such a bill of sale be renewed under the principal 
Act(?). 

100 . Bills of sale registered before the commencement of the 
amending Act, and re-registered, are not affected by that Act («), 
nor does it apply to bills of sale registered under the repealed 
Acts, even though renew'al of registration has not taken place (0. 

If registration of a bill of sale to whicli the amending Act applies 
is not duly renewed, the hill of sale will he void in respect of the 
personal chattels comprised therein (w). 


Part VI —Avoidance of Bills of Sale. 

Skct. 1. — Ilillit (if Sale hi/ way if Security. 

101 . A hill of sale hy way of security for the payment of money 
is void — (1) if it is not duly attested (/r) ; (2) if it is not duly rof’is- 
lered (.r); (3) if ihc consideration is not truly set forth 0/); (4) it it 
i.s not in accordance with the statutory form {z ) ; (5) if it is made 
in consideration of any sum undi i* X*30 (a ) ; or (G) if it is a suc- 
cessive hill of sale, that is, if it is executed within, or on the 
expiration of, soven days after the execution of a prior unregistered 
hill of sale, and if it is given for the same or part of the same del^t 
and comprises all or jiart of the same chattels (5), 


(m) lie Motrin^ Kxjtarte Weh$t4r (1SS2). 2*2 Ch, I>. 130. 

(w) E. S. C., Eilla of Sale Acte, 1878 and 1882, r. 6. See Yearly County Court 
Practice, 1908, V«l. II., p. 70. 

(o) Eill^ of Sale Act (1878) Amondment Act, 1882 (4.5 & 40 Viet. c. 43), «. 1 1. 

( n) Bills of Side Act, 1878 (41 & 42 Viet. c. 31), s. 14 ; and see p. 74, jtogt. 

(7) Ut Emery ^ Ex parte ('hicj Offv inl Hreeiver (1888), 21 (i. B. 1). 405. 

(r) Jeketc T. Lewis (1883), 10 Q. B. D. 477. 

(«) Bills of Sale Act (1878) Amendment Act, 18.82 (4.5 & 46 Viet. c. 43), s. 3; 
and see p. 4, ante. 

{() Cftf^kson V. Strive (1884). 9 App. Chk. 6.53. 

(m) Eenton y, lihjthe (1890), 25 Q. B- 1^ 417. 

(m?) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 40 Viet. c. 43), «. 8; 
and see pp. 45, 40. ante. 

{x\ Jhnf . ; and see pp. 40 ti sty,, ante. 

{y) Hid . ; and see pp. 31 anU. 

u) Ihid., 8. 9 ; and see pp. 34 ti ante. 

(a) Itnd., s. 12 ; and see pp, 30, 31, ante. 

{bj Bills of Sale Act, 1878 (41 ft 42 Viet. c. 31), s. 9; and see p. 64, po9t. 
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102 . The extent of avoidance is not the same in all cases. A bill of 
sale which is void, as not in accordance with the statutory form, is 
void altogether (e), so that agreements contained in it cannot be 
enforced (/) ; and the same result seems to follow the avoidance 
of a bill of sale given in consideration of any sum under j630 (g). 

But want of due attestation, registration, true statement of con- 
sideration, or renewal of registration, only avoids a bill of sale in 
respect of the personal chattels comprised therein (h), leaving it 
available for the enforcement of agreements for payment of principal 
and intere8t(/), or for other purposes There is the same limited 
avoidance of successive hills of sale (/c). 

A hill of sale is also void, except as against the grantor, in 
respect of chattels which are not specifically described in the 
schedule (/), or of which the grantor was not true owner (m). 

Bills of sale by way of security are no protection against a 
distress for taxes, poor and other parochial rates (w). 

103 . As already noted, possession taken under a void bill of sale 
does not protect the chattels ; nor is the hill of sale any defence to 
titi action for seizing the goods (o). But the grantee of a bill of sale 
may by an independent bargain acquire rights to chattels com- 
prised in it which may remain effective, although the bill of sale is 
held void ; hut no right, in addition to those conferred by the hill 
of sale, arises where the grantor only intends to carry out its 
provisions on his part(7>). 


(c) BilU of Sale Act, 1878 (41 & 42 Tici c. 31), 8. 10 (3). 

((/) Ibid., 8, U. 

If) See p. 34, ante. 

(/) Daviee v. Jieee (1886), 17 Q. B. D. 408. 

(a\ Bills of Sale Act (1878) AmeDdinent Act, 1882 (45 & 46 Viet. c. 43), a. 12. 

(ft) Davie$ ▼. Iteee, eupra. 

U) Heeeliine v, Simmoni, [1892] 2 Q. B. 647. A defeasance not stated in 
a niJl of sale avoids it altogether under s. 9 of the Bills of Sale Act (1878) 
Amendment Act, 1882 (45 & 46 Viet. c. 43) ; but the omission of a condition 
only avoids registration under s. 10 (3) of the Bills of Sale Act, 1878 (41 & 42 
Viet. 0. 31). 

( t*) Be Bnrdeit, Ex parte Byrne (1888), 20 Q. B. D. 310, where the deed was 
held a valid mortgage of property other than personal chattels ; Mumfvrd v. 
(MUer (1890), 25 Q. B. B. 279, where it create the relation of landlord and 
tenant ; and see p. 35, ante. 

I k) Bills of Sal© Act, 1878 (41 & 42 Viet c. 31), s. 9. 
t) Bills of Sale Act (1878) Amendment Act, 1382 (45 & 46 Viet. c. 43), s. 4, 
m) Ihid.^ s. 5. 

a) Ibid.y B. 14 ; and see p. 63, pmf. 

ej See p. 34, ante. Where a bill of sale is void, the sureties for its performance 
are &schar^ (Btwn r. B/aine (1884), 1 T. L. E. 158). A surety for a debt 
•eoured by bill of sale is discharffed to the extent of the security lost by the 
mxitee*s default to register or enforce its provibions (Wulf and BiBina r. Jay 
0872), L.E, 7 as. 756). 

(j») Furker v. VM (1887), 18 Q. B. B. 494. If the grantor oonsents to the 
ap^pdatioii of the proceeds of sale of chattels compnsed in a Inll of sale, he 
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104. If a grantor has treated the bill of sale as valid for his own 
purposes, to the possible prejudice of the grantee, he cannot after- 
wards be heard to say that it is void {q). 

Sect. 2. — Absolute Bills of Sale* 

Siib»Sect. 1. — Extent of Avoidance, 

105. A bill of sale given otherwise than by way of security for 
the payment of money, or registered before the commencement of 
the amending Act, is not invalid under any provision of that Act. 

Such a bill of sale, though not complying with the provisions of 
the principal Act, is good between the parties (r), and is void only 
to the extent, and as against the persons, mentioned in the prin- 
cipal Act, namely, trustees or assignees in the grantor’s bankruptcy 
or liquidation (s) or under any assignment for the benefit of his 
creditors, sheriffs* officers, and other persons seizing chattels under 
execution against the grantor, and every person on whose behalf 
such process of execution shall have been issued (/). 

An absolute bill of sale is not avoided against the grantor or 
any person other than those above mentioned (u) ; and it is only 
avoided against the persons mentioned so far as regards the 
property in, or the right to the possession of, any chattels comprised 

cannot, nor can tho.se representing him, claim them on the around Uiat the bill 
of Bulo was void (ParHons v. Dewsbury and Clarke (IS87), 3 T. h, H. 3^4). 

iq) Roe V. Mutual Lmn Fund, Ltd, (1887), 19 Q. B. L). 3-17 (returning 
grantees as partly secured in liquidation proc’eedings, and paying them a (M>m- 
]K)sition on balance); Comitti v. Mahn 94 L. T. 168 (I'oquesting, or 

concurring in, grantee's assertion of title under the bill of sale to defeat 
executions). 

(r) Davis y. Goodman (1880), 6 C. P. I). 128. A bill of sale within the 
principal Act by joint grantors, on one becoming kinkrupt, is only avoided 
to the extent of his interest in the chattels {Re lleed^ Exjtarte Brown (1878), 9 
Ch. I). 389). 

<«) As to tt scheme or Cf)mpo8ition, see Bankruptcy Act, 1890 (.>3 & 54 Viet o. 
71), 8. 3 (16), (17), and title BAXKuurJCY am> Insolvency, Vol. II., pp. 79 
et sea,, 325 et seq. 

(t) Bills of Sale Act, 1878 (U & 42 Viet. c. 31), s. 8 : “ Eve^ bill of sale to 
which this Act applies shall bo duly attested and shall bo registered under this 
Act within seven days after the making or giving thereof, and shall set forth 
the consideration for which such bill of sale was given, otherwise such bill of 
sale, as against all trustees or assignees of the estate of the person whose 
chattels, or any of them, are comprised in such bill of sale under the law relating 
to bankniptcy or liquidation, or under any assignment for the benefit of the 
creditors of such jiersou, and also as against all sheriffs officers and other 
persons seizing any chattels compiised in such bill of sale, in the execution of 
any process of any Court authorising the sowire of the chattels of the person by 
whom or of whose chattels srmh bul has bdhn made, and also as against every 
person on whose behalf such process shall have been issued, shall be deemed 
hmidulent and void so far as rsmrds the property in or right to the possession 
of any chattels comprised in suds bill of sale which at or after the time of filing 
the petition for bankruptcy or liquidation, or of the execution of such assign- 
ment, or of executing suon process (as the case may be), and after the expira- 
tion of such seven mts, are in the poes oo sion or apparent possession ox the 
person making such bill of sale (or of any person against whom the process has 
issued under or in the execution of whicn such InU has been made or given, as 
the case may bek" 

(») the liquidator of a oompany (Be Marine ManeUme Co, (1867). L. B. 
4 Bq. 601): unseouzed aediten of an inaolvsnt estate {Be (ObiMf) 

{l88Sl),a0Ch.D.ai7). 
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in such bill of sale, which at or after the time of the filing of a 
petition for bankruptcy or liquidation, or of the execution of any 
assignment for the benefit of creditors, or of the execution of pro- 
cess of any court authorising the seizure of the chattels (as tho 
case may be), and after the expiration of the seven days from 
the execution of the bill of sale allowed for its registration, are in 
the possession or apparent possession of the grantor (m;). 

106. During the seven days allowed for registration an absolute 
bill of sale, otherwise valid, is not avoided by the occurrence of the 
events mentioned, although the grantor remains in uncontrolled 
possession of the chattels comprised therein. If before the occur- 
rence nf any of the events mentioned the grantee takes and holds 
actual possession, registration is unnecessary (a). 

Sub-Sect. 2 . — Apparent PoaaesBion. 

107. The doctrine of apparent possession now only affects bills of 
sale to which the amending Act does not apply. Personal chattels 
are in the apparent possession of the grantor of a bill of sale so 
long as they remain or are in or upon any house, mill, warehouse, 
building, works, yard, land, or other premises occupied by him, 
or are used or enjoyed by him in any place whatever, notwith- 
standing that formal possession of them may have been taken by 
or given to any other person (/>). 

The possession of the grantor may either be actual, or apparent 
as defined above, where chattels are on premises occupied by him, 
which means de facto occupation in the ordinary sense of the 
term (c), or where they are used or enjoyed by him in any place (d). 

Chattels not in possession of the grantor, but held for him by a 
bailee, may remain in bis apparent possession (e), if not held under 
a pledge or lien (./’), 

Goods may still be in the grantor’s apparent possession, although 
a demand of possession or threat to take forcible possession has 
been made by the grantee (g). 

108. To terminate the grantor’s apparent possession there must be 
more than formal possession (/i). Something must be done which 
in the eyes of everybody who sees the goods, or who is concerned 
in the matter, jdainly takes them out of the possession, or apparent 
possession, of the grantor. Where possession is taken merely to 

(w) Bills of Sttle Act, lvH78 (41 & 42 Viet. c. 81), s. 8. 

(n) Marplra v, IJariUy (1861), 80 L. J. (q. B.) 92. 

(6) Bills of Sale Act, 1878 (ii & 42 Viet. c. 31), s. 4. 

(c) RvhmawK v. Ihigga (1870), L, IL 6 £xch. I, whore the tenant of the rooms 
in which the goods were placed resided elsewhere, and having given up the 
keys to the ^untee, was held not to be in occupation. 

(d) Chattms axe not ** used and enjoyed ** by the grantor where they have been 
let to a third person, together with Uie house (Re Weatrayt Ex parte Morriean 
(1880), 42 L. T. 158, where part of the rent was payable to the grantee). 

(e) .dMorma (1876), 1 Ex. D. 285, C. A. ; Ifood, Ex parte Netoaham 

(1879), 40 Xi. T. 104, where goods in the hands of the police, included by the 
grantor in a hill of sale, were neld to be in his apparent poeeession. 

(/) Xtitcola ITci^ and Engine Oo. v. Mnm/M (1879), 41 L. T. 655. 

ig) Anama ▼. JS^gera, supra. It is otherwise as regards reputed ownership 

On^^Svtrard (1863), 32 L. J. (n.) 210. 
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prevent removal of the goods, everything being used by the grantor, 
or going on as it did before, the goods remain in his apparent pos- 
session (/). But if the grantee has taken actual possession, even 
though it be wrongful (A:), and the goods no longer appear to be in 
possession of the grantor, although they may remain on premises 
occupied by him, the Act does not apply (Z). 

Chattels of which the sheriff has taken and holds actual possession 
under an execution do not remain in the grantor's apparent 
possession (m). 

109. Chattels belonging to a wife, in the house which she and her 
husband occupy, are, in general, deemed to be in her possession, and 
not in the possession or apparent possession of her husband (a). 

Sect. 3. — Avoidance against Third Parties* 

Sub-Sect. 1. — Trustee in Banhrujdcy, 

110. If tlie grantor of a valid bill of sale becomes bankrupt (o), 
the grantee has the same rights of proof (;>), and otherwise, as other 
secured creditors. If he proves his debt, and gives up his security, 
tlie trustee stands in his place, and a subsequent bill of sale is not 
advanced {q) ; and the same result follows whore the trustee buys 
up a hill of sale (r). 

(i) He lilenkhorn, Et parte Jay (1874), 0 (Ti. App. 097. For other instaxHsoH of 
ftoinal p(*8Mefcisi(>n being insufficient, see Jie JCx j>nrte JJooman (1870), 

L. IL 10 Kq. 08; Seal v, CiartJtje (1881), 7 Q. 11. I>. elO, where, though noseos- 
sion was takon, the grant or retained the key of the proiiiifios, and used tnoin us 
ho pleased ; Pnhard v. Marriaue (1870), 1 Jilx. D. 804, where the grantor residmi 
on the preini.sos as servant t<> tno grantee, and use<l the goods as part salary for 
matjaging the business; He Ilenrlrreon, Ex jKirte Lmue (1K71), 0 Cb. Api). 026, 
wlicre jKiesession was taken and u sale announced, not stated to bo under the 
hill of sale ; Ancona v. Rayers (1876), 1 Kx. J4. 28o, where thero wore throats 
to seize, hut the grantor remained in possession. 

(k) Re Henley, Ex parte Fletcher 5 Cb. I). 809, 

(l) Smith ▼. Uall (1868), 18 L. T. 182. For other cases in which real pos- 

session terminated apparent possession, see Davies v. Jones (1862), 10 '\t. R. 
779, whore possession was Liken and the buRines.s conducted by the grantee ; 
Oihhms V. Hickson tt Sons (188o), fid L, T. 910, where on sale of a business the 
name was altered and the creditors wore informetl, though the vendor cfmtiniicd 
to conduct the business; Robinson v. Rriygs (1870), L. H. 6 Fxch. I, whore ihs 
goods were in the grantor's rooms, but the key was handed to the giuutoo ; Re 
Westray, Kx parte Morrison (1880), 42 li. T. lo8, where the goods were lot by 
the grantor, the grantee receiving part of the rent ; Emanuel v. Hrulger (1874), 
Jj. IL 9 Q. B. 286 ; Smith y. suf/ra, where possession was taken, and the 

|!;uods were advertised for sale under a hill of sale, though the grantor remained 
in the house ; Re Rlenkhtfm^ Ex parte Jay^ saj/ra, where the grantee had (x»m- 
menced to remove and pack the goods inU» vans; Antoniadi v. Smith, [)1901] 
2 K. B. 589, where the buyer of goods used them as his own, though living in the 
same house as the seller. 

(m) Re Rrenner, Ex parte Saffery (1881), 16 Ch. D. 6^18; Re Eales, Ex 
parte Steel (1905), 54 ‘W, R. 202. 8^ Taylor y . Ekerslty (1877), 5 Ch. D. 740 
(possession of reoeiYer). 

f«) See p. 17, ante. 

(e) Fur the principles of bankruptcy generally, see title Baxkbuptcv a.yd 
Tssolyency, Vol. II. 

( p) Bankruptcy Act. 1 883 (46 & 47 Viet c. 52), Sched. IT. As to securod credi- 
tors genetally, eee title Bakkbuttcy and Ixsolvencv, Vol. II., pp. 224 ei seq, 

{q) CraeknaU y . Jansen (1877), 6 Cb. D. 735. 

(f) BtU T. Stmdtrlamd Bmlaing Bodetp (1883), 24 Gb« D. 618. A gmntef 
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111. If the trustee sets aside a bill of sale as void against him, he 
does not gain priority over a valid bill of sale of later date (s) ; nor, 
when the bill of sale is absolute, can he claim, as against the grantee, 
chattels which at the time of an execution avoided by the bank- 
ruptcy are in the apparent possession of the grantor, but which are 
not in such possession at the time of filing the petition for 
bankruptcy (o). 

A trustee in bankruptcy, in addition to any claim under the Bills 
of Sale Acts, may impeach a bill of sale under the law of bank- 
ruptcy, or as a fraudulent conveyance within the statute 13 Eliz, 
c. 5 (h ) ; but ho takes only the same rights as the bankrupt, unless 
bo is by statute placed in a better position (c). 

The court will not interfere by injunction with the rights of a 
granto(3 in possession on the mere suggestion that a trustee in 
bankrut)tcy may be able to impeach the bill of sale, unless some 
facts are deposed to, which if established would make it void (r/). 

112 . A bill of sale of substantially all the grantor’s property 
giv(3n us security for a pre-existing debt, without further equiva- 
lent, is an act of bankruptcy, void against the grantor’s trustee in 
bankruptcy appointed in proceedings under a petition presented 
within three months after it was given (e). 

But this is not so if the bill of sale is given in good faith for a 
present advance, or to secure a pre-existing debt, with a further 
advance, reasonably believed to be sufficient to enable the grantor 
to continue his business (/), unless the advance is made merely for 
tlie purpose of obtaining security for a past debt (ff). 

An agreement to make further advances may support a bill of 
sale for a past debt (h ) ; and a bill of sale subsequently given in 
pursuance of an agreement made at the time of a loan is in the 
same position as if given for a present equivalent (0, unless giving 
the bill of sale is postponed until the eve of insolvency. It rests on 


ooiii promising a trustoo’s claim to avoid a bill of sale, on the terms that the bank- 
ruptcy should be annulled, is remitted to his original rights on tho order for 
annulment being discharge (i?e S/tanton, Ex parte Jarvis (1879), 10 Oh. D. 
179), 

(«) He Cross, Ex parte 7*0 v»« (1879), 11 Oh. D. 539; Sanguinetti v. SUtekey's 
Jiahkiny CV>., [1695] 1 Ch. 170; lie Barraud, Ex parte Leman (1676), 4 Ch. I). 
23 . 

(ff) Be Toomer, Ex parte Blatherg (1883), 23 Ch. D. 254, 

(5) See p. 01, post ; and title Fraudulent and Voidable Conveyances. 

(c) Be Maplehack, Ex parte Caldecott (1876), 4 Ch. B. 150. If the trustee claims 
the proceeds of a sate the grantee, ho cannot afterwards proceed in tiover 
{Smith V. Baker (1873), L. K. 8 C. P. 350). 

(d) Be Hart, ^ parte Bayty (1880), 15 Ch. B. 223. 

(«) liankruptcy Act, 1883 (46 & 47 Viet, a 52), ss. 4 (1) (b), 43 ; Be irood 
(1872), 7 Ch. App. 302. Such a bill of sale, if executed before the period to 
which the trustee's title relates, is not an act of bankrupti^. As to act of bank- 
ruptcy by assignment of the whole of debtor's property, see title BANKRurrcY 
and Insolvency, Vol. II., pp. 14, 15. 

if) Be KUie, Ex p^ EUie (1876), 2 Ch. B. 797. 

(a) Be Chapman, Ex parte Johsuon (1884), 26 Ch. D. 338. 

(A) Be Ber^^ Ex miris fFifAMsaa (1683), 22 Ch. B. 788. Compare Be Parker, 
^ parte Beam (1881), 17 Oh.B. 26, where there was no agresment for advanoes, 
though oontemplatsa. 

(t) Mmtr T* PBenen (1868), Ii. B. 3 BEcih. lOA 
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the person claiming under such an agreement to prove its good 
faith, and the reason for any delay (A). 

Forbearance to enforce an execution is not of itself sufficient 
consideration to support against a trustee in bankruptcy a bill of 
sale which would otherwise be an available act of bankruptcy (/), 
nor is such a bill of sale protected where the only consideration is 
forbearance to seize under a valid bill of sale already held by the 
grantee (wi). 

113. If a bill of sale is taken in good faith, and comprises only part 
of the grantor’s property, it may nevertheless be subject to avoid- 
ance under the Bankruptcy Act, 1883 (n), if made by the grantor 
when unable to pay his debts, within three months before a petition 
on which he is adjudged bankrupt, with a view to give the grantee, 
being a creditor, a prefere^jce over other creditors (w). 

To avoid a bill of sale as a fraudulent preference, proof must be 
given that the grantor’s dominant view in giving the bill of sale 
was to prefer the grantee (o). 

It is not a fraudulent preference to give a new bill of sale in place 
of one already executed containing clauses which made it void, with 
the intention to correct the mistake (p), nor for the grantor to cause 
chattels covered by a valid bill of sale to be taken out of his 
apparent possession or reputed ownership (q), 

114. Where the grantee of a bill of sale, void against a trustee in 
bankruptcy, has in good faith (r) made payments which have relieved 
the estate, they have been allowed him out of the proceeds of sale 
of the chattels included in the bill of sale («). 


Sub-Sect. 2. — Jteputed OwnersJtip. 

115. On the bankruptcy of the grantor of a bill of sale subject to 
the amending Act, chattels comprised in it may be claimed by his 
trustee as being in the bankrupt’s reputed ownership (a). 

Before the commencement of the principal Act registration of a 
bill of sale did not take chattels out of the grantor’s re])uted owner- 
ship (6) ; but that Act altered the law in this respect, and provides 


(A) fie Barker^ Ex parie Kilver (1879), 13 Ch. D. 246. Poatjwning; seizure 
untii insolvency is not within this rule, if the bill of sale was taken in good 
faith (Afoms v. Afoms, [1896] A C. 625). 

(1) Be Baum, Ex parie Cooper (1878), 10 Ch. D. 313. 
im) Be CroM, Ex parte Payne (1879), 11 Oh. D. 639. 

(n) 46 & 47 Yiot. c. 62, s. 48. 

(o) Sharp V. Jackson, [1899] A, C. 419. For fraudulent preference generally, 


iUe Bankruptcy and Insolvency, Vol. II., pp. 279 ^ seq, 

2Q.B. 216. 


(p) Be Tweedale, Ex parte Tweedale, [1892] * ^ 

(g) Be Jordan, Ex parte Symnume (1880), 14 Ch. D. 693. 

(r) Be Toumsend, Ex parte HaU (1880), 14 Ch. D. 132. 

(•) Be Jamee, Ex parte Harris (1874), L. R. 19 £q. 263 (dischargeof prior valid 
hQJs of sale) ; Be Cole, Ex parte Mutton (1872), L. B. 14 Eq. 178 (paying out 
exeoutioiis) ; Be Ayekford, Ex parte Lovering (1887), 36 W. B. 662 (^ying out 
distress). 

(а) As to reputed ownenhip genially, see Bankniptcy Act, 1883 (46 Jk 47 
c. 52), a. 44 (2) Oik), which by ibid., e. 149 (2), now governs the eonstruetaon 

of a. 20 of the Bills of Sale Aet^ 1878 (41 ft 42 Yiot. & 31), and title Bankruptot 
AND Insoltbnot, YoL IL, pp. 175 ft see. 

(б) Be Bmrbndm, Em parte Mardimg (1873), L. E. 16 Eq. 228. 


Sect. 8. 
Avoidance 
against 
Third 
Parties. 

Forbearance. 


When hill 
of sale 
fraudulent 
preference. 


Payments 
under void 
bill of sale. 


Effect of 
bill of sale 
on reputed 
ownenhip. 



60 


Bills of Sale. 


Sect. 8. 
Avoidance 
against 
Third 
Parties. 


When reputnd 

ownership 

»{>pUe«. 


Cuslorn. 


Coiisiciit, 


that chattels comprised in a bill of sale which has been and 
continues to be duly registered under the Act shall not be deemed 
to be in the possession, order, or disposition of the grantor of the 
bill of 8ale(c). Although partially repealed by the amending 
Act (d), this provision protects chattels comprised in a bill of sale 
duly registered before the amending Act came into force (e), or 
since given, if otherwise than by way of security for the pay- 
ment of money (/), provided that the registration remains in 
force. And the protection given by the Act applies notwithstand- 
ing the bankruptcy of the grantor during the period allowed for 
registration (y). 

116 . A bankrupt’s property divisible amongst his creditors 
includes all goods being, at the commencement of the bankruptcy (h\ 
in the possession, order, or disposition of the bankrupt in his trade 
or business, by the consent and permission of the true owner, under 
such circumstances that he is the reputed owner thereof, except 
chosos in action, other than debts due or growing due to the 
bankrupt in the course of his trade or business (i). 

Fixtures are not goods for the purposes of reputed ownership, 
altlmugh in some cases within the Bills of Sale Acts (j). 

Only goods in tlio possession, order, or disposition of a bankrupt 
in his trade or business are affected, and not, in general, household 
furniture or articles of domestic use. 

Even trade goods may be protected by a notorious custom, proved 
to exist, for persons in the bankrupt’s trade or business to have in 
their custody the goods of others, so as to exclude any reputation 
of ownership arising from possession (k). For the consent and 
permission of the true owner (/) must extend not only to possession, 
order, or disposition, but also to reputation of ownership (m)* 

This consent may be withdrawn by taking formal possession {n), 
or by a demand of possession (o), even if after an act of bankruptcy, 
but without notice, and before a receiving order has been made (p). 

But the consent and permission of the grantee of a bill of 
sale subject to the amending Act, being the true owner, to the 
grantor’s possession, order, or disposition as reputed owner, may 


(c) 1UU« of SjUo Act, 1878 (41 & 42 Viet. c. 31), b. 20. 

(a) liills of Solo Act (1878) Aniendmout Act, 1882 (-15 A 46 Viet. c. 43), s. la. 

I e) lU OhappUf Ex mrte Izard (1883), 23 Ch, D. -109. 

I /) Swi/t V. Panmil (1883), 24 Ch. D. 210. 

\a) Re Hewer ^ Exports Kahen (1882). 21 Ch. D. 871. 

I h) Seo Bankruptcy Act, 1883 (46 & 47 Viet. c. 62), s. 43. 

(il ibid,, 8. 44 (2) (iii.), 

U) So© p. 21, ante, 

{k) Re Parker, Ex parte Tnrquand (1886), 14 Q. B. D. 636 (furniture in hotel). 
For the trades in wnich such custom has been proved, see title Bankbuftcv 
AND Insolvency, Vol. II., p. 180, note {P, 

(0 The true owner must be distinct from the reputed owner, but a person 
having an equitable interest may be true owner within the section (Colonial 
Bank ▼. irAmncy (1886), 11 App. Css, 426^ 

(m) Re IFoteoa <v Co., Ex paHe Atkin Brothere, [1904] 2 K. B. 763. 

» Ad AVuncii, Ex parte National (huardian Auwranoe Co. (1878), 10 Ch. D. 

[o) Be 0Britn, Eke parU Montagu (1876), 1 Oh. D. 554. 

[f) iSi Wrigkt, JSk parte AfoM (11178k 3 Ch. 1). 70. 


4 ( 
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continue, although none of the events on which, under the Act (g), 
possession can lawfully he taken by the grantee have happened 
before the grantor’s bankruptcy (?•). 

Goods in the custody of the law are not in the grantor’s posses- 
sion, order, or disposition (a). 

117. The Bills of Sale Acts, 1890 and 1891, do not affect the 
operation of the law of reputed ownership in respect of goods 
comprised in any instrument within those Acts (/>). 

Sub-Sect. 3. — JCxecution CreditovB, 

U8. An execution levied against the goods of the grantor is a 
cause of seizure in the case of a bill of sale given by way of 
security (c). 

The validity of such a bill of sale, taken in good faith, is the 
same against execution creditors as between the parties, save 
in the cases where a bill of sale is void except as against the 
grantor (d). 

An absolute bill of sale may be void against execution creditors 
as regards goods which, at or after the levy of execution, are in the 
grantor’s possession or apparent possession (e ) ; but the avoidance 
is only to the extent of the levy, and after the execution has boon 
satisfied, the bill of sale may be good against subsequent executions, 
provided that the chattels are then no longer in the possession or 
apparent possession of the grantor (/). 

An execution creditor may take the objection of want of regis- 
tration, notwithstanding that he was aware of the bill of sale when 
his debt was contracted (y). 

Sub-Sect. 4. — Fraudulent Conveyance, 

119. Execution creditors, or a trustee in bankruptcy as repre- 
senting creditors, may at any time within the period allowed by the 
Statutes of Limitation (/t) impeach a bill of sale as a fraudulent 
transfer of property, made with intent to defeat or delay creditors, 
within the statute 13 Eliz. c. 5 (i). 

The case is not brought within the statute merely because the 
only consideration for the bill of sale is a past debt, or because it 
includes all the grantor’s property (/c), or because it was given to 
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{d\ Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Viet. c. 43), s. 7. 
(r) Re Ginger^ Ex parte London and Universal Bank, [1897] 2 Q. B. 401. 

(a) Taylor v. Eckersley (1877), 5 Ch. D. 740. 

(b) See p. 19, ante. 

(e) Bills of S^e Act (1878) Amendment Act, 1882 (45 & 46 Viet. c. 43), s. 7 (5). 
As to execution generally, see title KzECunoir. 

(d) Ibid., BS. 4, 5 ; and see pp. 27, 28, ante, 

(e) Bills of Sole Act, 1878 (41 & 42 Viet, c. 31), s. 8 ; and see p. 55, ante. 

(/) Re Toomer, Ex parte Dlaihery (1883), 23 Ch. D. 254. Formerly an execu- 
tion altogether displaced an unregistered bill of sale {Richards y. James (1867;, 
L. R. 2 Q. B. 285). 

(^) EduHirds v. Edwards (1876), S Ch. D. 291. 

(A) Re Maddever (1884), 27 Ch. D. 623. 

(0 See titles BAKRKurroY and Insolyknot, V<d. XL, pp. 16, 16; Fiiaudu- 
liENT Aia> Voidable CoirvEVANCEa. 

(A) Re Bamferdt Ex parte Games (1879), 12 Ch. D. 814. 
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prefer a creditor, or some creditors to others (1), or because in the 
result it defeats an execution expected but not actually issued (m). 

If a transfer is voluntary, the grantor's intent to defeat or delay 
creditors will be sufficient to avoid it against creditors defeated or 
delayed, but if for valuable consideration, there must be proof of the 
like intent by both grantor and grantee (n). If express intent 
of both parties to defeat or delay creditors by giving a bill of sale be 
proved, such bill of sale will be void, even though for value (o). 
But it is not, it seems, sufficient proof of intent merely to show 
that the necessary result of the transfer is to defeat or delay 
creditors (p), 

120. A bill of sale given by a defendant in an action for unliqui- 
dated damages, with intent to defeat any judgment the plaintiff may 
obtain, is not a transfer of, or charge on, property, so as to make 
the defendant guilty of a misdemeanour within the Debtors Act, 
1869 (q). 

121. Where it is sought to prove a bill of sale fraudulent, the 
solicitor for the parties, or one of them, is not debarred by pro- 
fessional privilege from giving evidence as to the circumstances in 
which the bill of sale was executed (r). 

Sub-Seot. 5. — Interpleader, 

122. When chattels seized in execution are claimed under a bill 
of sale by way of security for debt, the sheriff may interplead (»), 
and an order may thereupon be made for sale of the whole or part 
of them, and directions may be given for the application of the 
proceeds of sale (0- An order for sale may also be made notwith- 
standing a claim by the grantee of an absolute bill of sale (w). 

But no such order should be made unless there is reasonable 
ground to believe that there will be a surplus for the execution 
creditor, or, if the security is of doubtful value, without the grantee's 
consent (w). 

If the execution is avoided by the judgment debtor's bankruptcy, 
and the chattels, not having been sold, are claimed by the official 
receiver or trustee, there is no power to order such a sale (a). 

If an order is made for sale and satisfaction of the grant^'s claim, 


(f) Alton Y. Narrieon (1869). 4 Ch. App. 622. 

(vn) Wood V. Dixie (1845), 7 Q. B. 892. 

(n) Freoman y, Pope (1870), 5 Oh. App. 538 ; He ffiHh, [1899] 1 Q. B. 613, 
per XilKnuiT, M.E., at p« 620; He lieut £x parte Clotyh, [1904] 2 K. B. 
<69. 

(o) OrtOMm Y. Furher (1854), 23 L. J. (o. V,) 51. 

(p) n$ Wim, Em parte JHeremr (188Q, 17 Q. B. D. 290. 

(9) 32 A 33 Tiot 0. 62, 8. 13.(2) ; B. y. B^na, [1896] 1 Q. B. 652. 

(r) B, Y. Cam and BaitUm (Im), 14 Q. B. D. 153, 'mere the solicitor had 
been ooaealted with a Yiew to defeat an exeoutioii by giYing a bill of eale ; 
Craweonr y. Salter (1831), 18 (]h. D. 30. See title Evxdbngx. 

(«) As to interpleader, tee title lirrxRFLXAnxK. 

(O B. a O.. Ord. 57, x. 12. 

(») Ftaquke Y. Bekemmm <1901), 85 1». T. 5. 
fie) Stem Y« Ttffnmr, [1898] 1 Q. B. 37, 

(a) /5tA 
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as stated in his particulars, he cannot afterwards claim any further 
sum from the sheriff (b), 

123. Where money is paid into court to abide an issue, and the 
goods are then seized under another execution, the grantee, if he 
again claims, may be ordered again to find security on the second 
interpleader (c). 

If the grantor becomes bankrupt pending an interpleader issue, 
his trustee in bankruptcy, where there has been no sale, cannot 
claim, as representing the goods, money paid into court by the 
grantee (d). 

Although a grantee, by paying money into court to abide the 
event of an issue, does not thereby acquire any pro})erty in the 
goods, an execution creditor, who succeeds on the issue and takes 
the money out of court, cannot again seize the goods under the 
same judgment {e), 

124. Where the grantee is made plaintiff on an interpleader Jugtcrtn, 
issue, the defendant may defeat his claim by setting up the title of 

a third party, under a prior bill of sale, to prove that the plaintiff 
had not, at the date of seizure, the property in the goods or a right 
to their possession (/). 

Sub-Sect. 6 . — Rates and Taxes, 

125. A bill of sale given by way of security is no protection Ri^ht of 
against distress for taxes, poor and other parocliial rates (f/); but, 

with this exception, chattels comprised in a bill of sale are not 
subject to distraint for rates (h). 

The right of distress on goods comprised in a hill of sale does General 
not exist in the case of a general district rate, which may or may dintrict rate, 
not operate in respect of several parishes or only part of a parish, 
and which is therefore not a parochial rate (i). 

Chattels comprised in a bill of sale are protected against an 
execution levied on a judgment for rates recovered by a local 
authority in the county court, as their liability to seizure exists 
only where a distress has been or could bo lovi(^d (A). 


J^RCT. 8. 

Avoidance 
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irockei/ V. Evnvs (1887), 18 Q. B- D. .390. 

(f) Koichie v. Oolden Sovrrei^ns^ Lld.^ [1898] 2 Q B. 104. 

Id) Shuckburgk v. Duihmt (1892), 8 T. L. It. 710. to adding tho trustoo in 
bankruptcy as claimant, seo title Intekpleadek. 

(e) Haddnw V. MarUm, [1894] 1 Q. B. dOo. But where, after the claimant 
under a bill of sale had paid nmiiey into court to uhido itn ihsue, third jiaities 
claimed part of the goods, on tlieir title being admitted by tho claimant and 
execution creditor, and the biil of sale b<5ing found void, tho execution crodit/im 
were held entitled to all the money in court, without deducting the value of the 
goods claimed by the third fuirties ( Wdls v. Hughes^ [1907] 2 K, B. Sid), 

(/) Richards y, Jenkins (1887), 18 Q. B. D. 451. 

(jy) Bills of Sale Act (1878) Ameudment Act, 1882 (45 & 46 Viet. c. 43), 
s. i4* 

(A)* Securities other than bills of sale, such as debentures, also afford protoo- 
tion against distress for rates {Richards ▼. Kidderminster Curjwraiiont [189*;! 8 
Ch. 212). 

(i) Ibid. 

{k} Wimhledm Local Board ?♦ Uwkneoedf [1892] 1 Q. 830* 
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Sect. 4. — Sweessive Bills of Sale. 

126. Before the principal Act came into operation, it had become 
a practice to grant a series of bills of sale within the time allowed 
for registration, each of which cancelled the one previously given, 
the last only being registered when occasion arose (Z). But such 
bills of sale are now void, unless proved to have been bond fide 
given for the puri)ose of correcting somo material error in the prior 
bill of sale (;;/). 

Where a bill of sale is executed more than seven days after a 
prior bill of sale of the same chattels, which has not been registered, 
the second bill of sale is valid (w). 

A bill of sale given to correct a supposed mistake in one already 
executed is not necessarily a fraudulent preference of the grantee (o). 
Huch a bill of sale docs not cancel the former one in the absence of 
any intention to do so ; and if the second bill of sale is avoided, the 
first may still be effectual (p). 

A bill of sale given after, but without notice of, the bankruptcy of 
the grantor, in substitution for a prior bill of sale, does not cancel 
it, or affect the grantee’s rights under it (q). 


Part VII. — Rights and Liabilities of 
Parties. 

Sect. 1. — Biyhts of the Grantor. 

Sub-Sect. 1.— 7w CmfraL 

127. Any person, not being an infant, able to contract (/•), can 
give a valid bill of salo of chattels of whicli he is the true owner (s). 

A married woman may, without her husband’s concurrence, give 
a bill of sale of chattels forming part of her separate estate (<). 


(/) Humsikn v, Lu}4on (1873). L. K. 0 Q. IJ. 17. 

(Ml) llille of Salo Act, iSTH (41 & 42 Viet. c. 31), s. 9: “Whore a subsequent 
bill of aale is executed within or on the expiration of seven days after the 
execution of a prior unregistered bill of sale, and comprises all or any part of 
the personal chattels comprised in such jnior bill of sale, then, if such subsequent 
bill of sale is given ns a sociirity for the ^ame debt as is secured by the prior bill of 
sale, or for any part of such debt, it shall tt> the extent to which it is a security 
for the same debt or part tliei-eof, and so far as resfsjcts the }>et'Sonal chattels or 
])art tliereof comprised in the prior bill, l>e absolutely void, unless it is proved to 
the satisfaction of the court having cognisance of the case that the subsequent 
bill of sale was Ixnid fide given f«»r the j>urfK>so of con-octing some material eiTor 
in the prior bill of sale, and not for the puqioso of evading this Act.*’ 

(«) Carmrd v. Meek (1880), 43 L. T, 700. 

(0) See p. 69, 

(p) CwMWT V. ZefeH (1883), 82 W. K. 402. 

( 9 ) HeBar^en^ parte IJudncky [1894] 1 Q. B. 444. 

<r) Am to capacity to contract in general, see title CoNTBAcrr. 

{$) See p. 28, auk, 

(1) flofrtwd V. Gatdmann (ISS 6 ), 10 Q, B. B. 121. Compare Chapman ▼, 
Kni$ht (1860), 6 U 2). 808 ; apd see title XluaBAjfD WtFS. 



PAnT VIT.— IliaHTS and Liabilities of Parties. 

An undischarged bankrupt can give a title to a transferee for 
value and in good faith of chattels acquired since his bankruptcy, to 
which the trustee has made no claim (u), and can probably give a 
valid bill of sale of such chattels. 

An undischarged bankrupt, left in possession of business assets 
by his trustee, may have implied authority to raise money for his 
business by including them in a bill of sale (w), but a trustee does 
not, by leaving a bankrupt in possession of furniture, give him 
authority to dispose of it by bill of sale (a). 

A bill of sale given by a debtor after a composition approved in 
bankruptcy has been upheld, although the composition was carried 
by the debtor’s fraud (h), 

Sub-Sect. 2. — lief if/ against Snzure; Jiedemption j Damages. 

128 . A bill of sale in the statutory form vests the chattels 
assigned in the grantee, leaving the right to their possession in the 
grantor until any of the events mentioned as causes of seizure in 
the amending Act occur (c). 

When, for any of such causes, the grantee seizes the chattels, 
the grantor s legal interest in them ceases, and he cannot sue the 
grantee in trespass for removing them, even after tender of 
principal, interest, and cost8’(d). His remedy is to apply for relief 
to the High Court or a judge in chambers, w ithin live days from the 
seizure (c), or, after that period has elapsed, to take proceedings for 
redemption on the usual terms (/). If the debt has been satisfied or 
discharged, he is entitled to have satisfaction entered at the registry (z?). 

On the grantor’s application within five days from seizure, the 
court or judge, if satisfied that by payment of money or otherwise 
the cause of seizure no longer exists, may restrain the grantee 
from removing or selling the chattels, or may make such other 
order as may seem just (//). Thus, a sale may be restrained on 
condition that instalments overdue are paid (i) ; and if a grantee 
seizes only for an instalment overdue, he may be ordered to with- 
draw on payment of that instalment, interest, and costs {k). But 
if the grantor is otherwise in default, as for non-payment of rent, 
relief may bo refused (/), 


(m) Cvhen v. Mitchell (l8iK)), 2d U. B. I>. 2G2, For doalings by undiii- 
cfaaiged banknipt with aft©r-.icquiiod profierty, see title BANKEUrrCY AKD 
IXSOLVENCY, Vol. II., pp. 164 H seq, 

(w) He Simons, Kx p*frte Allard (1881), IC Ch. D. 50.^. 

(а) Meggg t. Imperial Discount Co. (1878), 3 Q. B. I>. 711. 

(б) Seymour v. Couhon (1880), 5 Q. B. I). SdO. 

(c) Bills of Sale Act (1878) AineiidmOTit Act, 1882 (45 A 40 Viet. c. 43), 

•. 7 ; Johnson v. [1803] I Q. B. 512. 

(d) Ibid. 

(r) Bills of Sale Act (1878) AmeudnieTit Act, 1882 (45 A 40 Viet e. 43), •. 7 
(proviso). 

(/) Sao p. 60, post. 

(g) Bills of Sale Act, 1878 (41 A 42 Viet. c. 31), s. 35; and see p. 73, post. 

(A) BilU of Sale Act (1878) Amendment Act, 1882 (45 A 46 Viet c. 43), t. 7 
(proviso). 

(0 iJ* paHe Cotton (1883), U Q. B. B. 301. 

h) Re Ellis, Ex parte A«»«,j;i898] 2 Q. B. 79. 

(1) Cowley V. Tyler, [1884] W. N. 77. where the grantor bod not repaid rent 
paid at hie request by the groAtee to avoid a dtstreeo. 

H,U — III. P 
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ee 


8«rr. 1. A grantee will not, as a general rule, be restrained from exercis- 
Blghts of ing bis legal rights, unless the grantor pays into court the amount 
the Grantor, claimed to be due, but the court may grant an injunction without 
imposing such terms where it is clear that the grantee is claiming 
too much (wi). 


Bedemption 
before due 

dftU. 


Wrongful 

•elBure. 


129. A grantor cannot ordinarily redeem a bill of sale before the 
time agreed for payment, which, where principal and interest are 
payable together, may be matter of calculation (n). 

Where, however, the grantee takes possession in order to realise 
his security, he is bound to accept the grantor’s tender of principal, 
although not yot due, with interest to date, and expenses, and may 
be ordered to withdraw and give up the bill of sale on such 
payment (o). 

And if the grantee sells with the grantor’s consent, he cannot 
after sale claim interest for the period during which the grantor 
would have been liable for interest if the bill of sale had continued 
in force (p). 

But a grantee is entitled, on default in payment of an instalment, 
to take possession to protect his security, and may hold possession 
until the amount overdue is paid. Unless, therefore, he has taken 
possession for the purpose of realisation, he cannot be compelled to 
accept pa 3 ment of his principal not yet due, with interest to date, 
or to give up the bill of sale {q). 

Where chattels comprised in a bill of sale are seized in execution, 
and, in interpleader proceedings, an order for sale is made (r), the 
order may, it seems, by its terms provide for the compulsory 
redemption of the grantee before the time for payment (s). 

The Money-lenders Act, 1900 (t), appears to give additional powers 
of relief, and in certain cases to permit an order for redemption, 
although the time for repayment of the loan may not have arrived (?0. 

130. If the grantor, on the day appointed for payment, pays or 
tenders principal and interest, the grantee will be responsible in 
damages if he seizes the goods (tr). He is also responsible, if 
he seizes before default (a*), as, for instance, without any of the 
causes for seizure stated in the amending Act (a). 


(w») Hickson v, DaHow (18S3), 28 Ch. D. 690. 

(n) He i>an>», JCx jHirte JCqnitabte Investment Co. (1897), 77 L. T. 667. For 
the general principloa uf redemption, Boe title Mortoaok. 

(o) Ex parte Wickens, [18981 ^ ti. H. 613. Where the seizure is wrongful, 
the grants may lie ordeiW to pay cotttK of the application for relief (ibid.). 

(p) Westv. />iWow, [19001 1 Oh. ;n7. 

<9) Me Eitii, jixjMrte A7/i>, [1898] 2 Q. It. 79. 
fr) B. 8. OL, Ord. 67, r. 12; and mo p. 62, ante. 
f«) Forster v. Chteser, [18973 2 Q. B. 862. 

(r) 68 & 64 Viot c. 61. 

(ti) See title Moxry axu Mo.\KY-i.BXi>iN*a. 

(uf) Johnson r. JHprose^ [1898] 1 U. B. 612. A promise without cousidera- 
tion to extend the time for payment does not of itself prevent the grantee 
taking poaoeasHm {Williams y. Stern 11879), 6 Q. B. 1>. 409). Compare AUteti 
T. rAnoivenor Investment Co. (1867), I^. H. 3 Q. B. 123. 

(;r) Massep y. Stajen (1868), l^. It. 4 Exch. 13, The hill of sale remains a eecurity 
notwithstanding wrongfnl seizure y. Milner (1892), 8 T. L. B. 447). 

(o) BBs of Bale Act (1878) Amendment Act, 1882 (46 A 46 Viet. o. 48), s. 7 ; 
and see p. 68| |>oif . 
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A void bill of sale is no answer to an action for seizing the 
chattels purporting to be assigned (5). 

Substantial damages may bo given for a w rongful seizure (c) ; 
but where the bill of sale is valid, the measure of damages for 
wTongfully taking the chattels assigned, apart from any question 
of special damage, is the value of the grantor’s interest in them, 
and not their full value (</). 

131. Where possession of chattels is lawfully taken by the grantee 
of a bill of sale, and by his negligence they are injured in the course 
of removal, though the grantor cannot at law recover damages for 
such injury, he is entitled to be credited with the loss on redeeming, 
or, if he is sued for the balance of debt, may claim that it be 
deducted (c). 

Sra-SECT. a . — Fraud or Qrautor. 

132. The grantor may within a reasonable time repudiate a bill 
of sale which he has been induced to give by fraud (/). Thus, a bill 
of sale may be set aside for fraud where it was obtained in place of 
a prior bill of sale which the grantee represented as valid, knowing 
that it was void on legal grounds (^). 

133. A fraudulent removal of chattels assigned by a bill of sale is 
a cause for seizure under the amending Act (h) ; and if a grantor 
wrongfully sells chattels assigned by bill of sale, the grantee may, 
in general, at once sue to recover them, even before the time for 
payment (e), notwithstanding that the purchaser bought in good 
faith without notice of the bill of Ba\e(k); and, where the sale is 
not in the ordinary course of the grantor’s business (/:), any person 
dealing with them is r< s])onsible to the grantee (0* 


(h) p. jl, aute. 

(r) M(H/re V. SheHei/ {\HfH3), 8 App. Cas. 285. A grantor, notwithstanding 
his bankni}>tcy, may Vecovor daniugos for |>or8onal annoyanoe and loss caused 
by wix»ngful seizure of goods under a hill r»f sale {Jiote y. Buckett, [1901] 2 K, B. 
4-19). 

(of) Brierlty y, Kendall (1852), 17 Q. IS, 937. 

U) Johnson v. Diprose, [1893] 1 Q. B. 512. 

(/) Moor house v. Wftol/e (1882), 46 L. T. 374 (misrepresentation of rate of 
interest); Gordon y. Street, [1809] 2 Q. B. 641 (money-lender concealing his 
identity). See Money-lenders Act, 1900(63 & M Viet o. 51), as. 2,4. An 
agreement with a money-lender who has not registered under this Act cannot 
he enforced (Bonnard y. Dotl, [1906] 1 Ch. 740); but the borrower cannot, 
in equity, recover his securities without payment (Lodge y. National Union 
Investment Co., [1907] 1 Ch. 300). See also titles Misbkfbesentation ajO) 
Fraud ; Money and Money-inndino. 

ig) Bouchetiev, Consolidated Credit and Mortgage Corporation {ISB9), 5T. L.B. 
C.=53. 

(h) Bills of Sale Act (1878) Amendment Act, 1882 (45 4t 46 Yict. c. 43^ 
s. 7 (3) ; and see p. 69, post, 

(») Fenn y. Bittleston (1851), 7 Exch. 152. 

(A) Taylor v. MeKeand (1880), 5 0. P. D. 358 ; Payne y. Fern (1881), 6 
Q. B. D. 620. 

(0 As, for instance, a pled^ (Joseph y. Welh (1884), 1 Cab. ft El. 262), or 
an auctioneer selling on the instructions of the grantor (Consolidated Co. y. 
Ctirfw ft Son, [1892] 1 Q. B. 495; Cochrane y. ifymtf/ (1879), 40 L. T. 744), 
unless he does not deal with the goods themselves, but only introduces a 
purdiaser (Natirmal Mercantile Ba^ y. Bymill (1881), 44 L. T. 767). See 
titles Agency, Yol. I., p. 226; Auctions and AuenoNEEBS, Yol. 1., p. 521; 
XbOVEB and OoNTEBSlON. . 
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But if the grantee permits the grantor, left in possession of 
chattels, to hold himself out as having tlie property in them, 
as where they consist of stock in trade or chattels used in 
carrying on a business, a purchaser from the grantor, in the 
ordinary course of the grantor’s business, without notice of the 
bill of sale, obtains a good title against the grantee (i/O* 

134. A grantor who sells goods included in a hill of sale, the 
existence of which he conceals (a), or who obtains a loan on a bill 
of sale of chattels which are already included in a hill of sale hy 
representing that they are unincumbered (o), may be guilty of 
obtaining money by false prctciuies. 

Si'XT. 2. — High 1 8 of the Grantee. 

Sub-Skct. \.—lti(jht of Snzure, 

135. In the case of an absolute bill of sale, not only the property 
in ilie goods, but also the right of possession, passes to the grantee 
on the execution of the deed; hut in the case of a bill of sale given 
by way of security the right of possession remains provisionally in 
the grantor ; and the grantee cannot seize and take possession of 
the goods except for the causes specilied in the amending Act (;>). 
Possession may he taken for any one or more of those causes, 
even though no express power of seizure is conferred by the bill of 
sale; for the provisions of the Act, together with the sjliedulel 
form, give an implied power of seizure (q). 

The grantee cannot, without leave of the court, seize g )ods in 
the possession of a receiver duly appointed (/) ; nor can he, after 
a receiver has been appointed, remove the goods, although he was 
in possession before the receiver («). 

A hill of sale gives no right to keep or sell the goods assigned 
on premises of which the grantor has parted with possession {t). 

Sub-Sect. 2. — Cauie$ of Btiturt. 

136. Personal chattels assigned under a bill of sale, given by way 
of security, are not liable to be seized or taken possession of by the 
grantee for any other than the causes specified in the amending 
Act(u). One cause of seizure is if the grantor makes default in the 
payment of tlio sum or sums secured by the bill of sale at the time 
therein provided for payment (u). But a grantee is entitled to seize 
the goods on default in payment of any instalment due under a bill 
of sale, although the bill of sale does not provide that tlie whole 
debt shall become due on non-payment of one instalment (r). 

(m) AWional UtrcmdiU Bank v. JIummon (18801 5 Q. B. I). 177: Walker v. 

(1880). 42 L. T. 809. 

(») R. ▼. (I88u), 82 L. T, 772. Seo also title Criminal Law and 

pROOEDimE. 

(o) A V. Mtakin (1809), U Cor, C. C, 270. 

(p) Billa of Sale Act (1878) Ameudment Act, 1882 (45 A 46 Viet. c. 43), s. 7 ; 
JohnHm V. J)ipro»e, [1893] 1 Q. B. 612. 

i q) WatktMT. Rtwtt (im), 18 Q. B. B. 880. 
r) Re Mmd, Rat parU Cochrane (1876), L. It. 20 £q. 282. 
s) Re FeRe, &b parte Andrew (1876), 4 Ch. D. 609. 
t) Bmith w. Bream (1879), 48 !«. J. (oB.) 694. 

u) Bilia of Salo Act (1878) Axnenduietit Aot 1882 (46 A 48 Viet o. 48), a 7 (1). 
p) Bs roMf, ITocKA, IfhoMdBMfur hUwholo 
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It is a cause of seizure if the grantor becomes bankrupt (jr). A 
grantor becomes bankrupt when he commits an available act of 
bankruptcy followed by adjudication (.r). But seizure cannot bo 
made on the grantor ejecting a composition (//), or committing an 
act of bankruptcy ( 2 ). Whether approval by the court of a scheme 
of arrangement would warrant seizure has not been decided («). 

It is a cause of seizure if the grantor fraudulently eitlier removes 
the goods comprised in the bill of sale, or BufTcrs them, or any of 
them, to be removed from the premises (^)* A removal of goods 
assigned by a bill of sale, not being a fraudulent removal, will 
not warrant seizure, but an agreement by the grantor not to 
remove goods is valid (<*). 

It is a cause of seizure if the grantor shall not, without reasonable 
excuse, upon demand in writing by the grantee, produce to hijii his 
last receipts for rent, rates, and taxes(<f) ; but an agreement to 
produce receipts for rent, rates, and taxes, without the qualifications 
imposed by the Act, is valid (c). Another cause of seizure exists 
if execution is levied against the goods of the grantor under any 
judgment at law(/); but the Act docs not prohibit an agreement 
not to do anything whereby execution may be levied on the 
goods ( 7 ). It is also a cause of seizure if the grantor makes default 
in the performance of any covenant or agreement contained in the 
bill of sale and necessary for maintaining the security {h), or if he 
suffers the goods assigned, or any of tliem, to be distrained for 
rent, rates, or taxes ( 1 ). 

137. No power of seizure can be given for breach of agreements 
varying from the causes of seizure within the Act, and to make 
seizure lawful the conditions of the Act must bo observed. Thus, a 
written demand that the last receipt for rent be sent to the grantee 
by post is not a demand for production of tlie receipt (A). 

If rent has recently accrued due, it is a reasonable excuse for not 
producing the receipt that the landlord has not required payment (/). 


debt, he may bo paid off, alUiough the time of payment has not arrived, but not 
if he takes possession only to secure the iustabnent overdue. Soe p. 66, antt. 

(w) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 40 Viet. c. 4.‘I), 
8. 7 (2). 

(jc) J/e Turner, JCr parU AtlwaUr (1877), 6 Ch. D. 27. See title liANKUuncv 
AND I.NSOLVENCY, Vol. II., pp. 16 tt 85 et m/. 

(ij) (JUroy V. llowey (1888), 59 L. T. 226 ; litxrr v. Kiuy»/<urd (1887), 50 L. T, 
801. 

ix) Jte Williams, Ex jtarit Ptarce (1883), 25 Ch. D. 656. 

(a) See Bankruptcy Act, 1890 (56 & 54 Viet. c. 71), 8. 3 (10), (17), and title 
Bankruptcy axd Ixsolvexcy, Vol II., pp. H ^ etseq . 

(h) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 40 Viet. c. 46), s. 7 (6). 
(< ) Tftpley V. (1888), 20 Q. B. D. 350. 

(a) Bills of Sale Act (1878) Amendinont Act, 1882 (45 & 40 Viet. c. 46), s. 7 (4). 
(e) Cart wriy lit v. Jlegan, [1895] I Q. B. 900 ; Tamer & Co. v. Culpan (1888), 58 
L. X. 640. 

(/) BiUs of Sale Act (1878) Amendment Act, 1882 (45 4 46 Viet. c. 43), s. 7 (5). 

f Pe Paxton, Ex parte Pope (1889), 60 L. T. 428. 

BiUs of Sale Act (1878) Amendinent Act, 1882 (45 4 40 Viet, c.46), s. 7(1). 
y6uf.. 8. 7 (2). 

(k) Ex paHe Wirkens, [1898] 1 0 . B. 543, approved and distinguUbed in 
Ee KUis^ ExparU Ellis, [1898] 2 Q B. 79. 

(f) ExparU CoUUm (1886), 11 Q. B. D. 301. 
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6uB-SEf;T. 3. — ChatteU di&iratned, 

138. A bill of Bide in no protection ngainst u distress for rent, nor, 
in some cases, for taxes and rates (/a) ; and chattels assigned by bill 
of sale, while still on the demised premises, may be taken under a 
distress for rent, even after seizure by the grantee, and though the 
rent is payable in advance (n). But the grantee is entitled to remove 
his goods before distress levied ; and such removal, with tlie grantor’s 
consent, is not fraudulent against the landlord, although the five 
cleiir days limited by the amending Act (o) have not elapsed (p). 

A distress on goods assigned by bill of sale, the grantor being 
bankrupt, is not limited to the six months’ rent for which in bank- 
ruptcy a distress is available against the bankrupt’s property (q), 

139. A landlord is not obliged to account for any siiiphis goods, 
or proceeds of distress, to the holder of a bill of sale of whicli he 
has notice (r). 

But if a landlord distrains on goods included in a bill of sale, 
and on other goods the property of the grantor, he may be re- 
quired, under the equitable doctrine of marshalling, to resort in the 
first place, for satisfaction of rent, to goods not assigned by the bill 
of sale («). 

If the goods in a bill of sale are taken under a distress for rent 
which the grantor ought to have paid, the grantee is entitled to 
he imlemnified by the grantor, and, it seems, to recover anything 
paid by him to discharge the rent (a). Money so paid by the 
grantee for rent must be repaid on redemption, and can be retained 
by tlje grantee out of the proceeds of sale of his security (6). 


Sub-Sect. 4,— Iicmoval and Sale, 

140. Chattels seized under a bill of sale given by way of security, 
whether registered before or after the commencement of the 
amending Act, must, before removal or sale, remain on the premises 
whore seized until after the expiration of five clear days from the 
day they were so seized (c), within which time of five days from 


(m) As to distress for mtos and taxes, see Bills of Sulo Act (1678) Amendment 
Act, 1882 (46 & 46 Viet c. 43), s. 14, and p. 63, ante, 

(n) Lon^n and Uretminster Loan and Ditcount Co, t. London and North 
iresfern Bait, Co„ [1803] 2 a B. 40. 

(o) Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Viot o. 43). s. 13. 

(p) Tomttueon t. ConotUidaled Credit and Mortgage Corporation (1880), 24 
Q. il. B> 135. 

(7) CrotM ▼. irefcA (1892), 6 T. L. R. 709; JlaiUon t. irood (1890), 15 
App. Cos. 363. See title Bankruftcy aki) Insolvency, Vol II., p. 291. 

(rj Nva»$ y. Wright (1858), 27 L. J. (EX.) 50. 

(4) Re St^htneon, Em varU BUphoinon (1817), 17 L. J. (bcy.) 5. 

(<0 Edmande y. ira/aos/brd (1885), 14 Q. B. D. 811, questioniiig England 
y. iiartdkn (1806), U B, 1 Q P. 529. 

ih) Re MorritL Em parte Official Rectiver (1886), 18 Q. B. D. 222. 

(c) Billa of Sale Act (1878) Amendment Ac^ 1882 (46 & 46 Viot e. 43), s. 13. 
Compare (yNoill y. OUg and Chuntg Finanee Co, (1886), 17 Q. B. X>. 234, where 
obRitels, oonsisting of a horse and cab, were seised under a of sole in 
nuhlio otreei and remoyed to the grantee^ yard, where they weie fiye dear 
oa^ and it was held that the seizure was lawful, and that no action would lie 
hy the grantor lor the lemoyal in the ahsenca of apodal damage. 
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the seizure the grantor may apply for relief ((p* Removal may take 
place, with the grantor's consent, before expiration of the period of 
five days (e). 

After the expiration of the time limited, the grantee may remove 
the goods, and proceed to sell them, although the bill of sale con- 
tains no express power of sale (/). And power may be conferred 
by the bill of sale to sell the goods either by private treaty or public 
auction, and either on or off the premises (g), 

141. The same trusts of the proceeds of sale are implied as in 
the case of other sales of mortgaged property, hut they may be 
expressed (It ) ; and the grantee may, out of the proceeds of sale, 
retain his unpaid principal with interest to the date of sale, the 
expenses of sale (/), costs properly incurred in defending and 
maintaining his rights under the security (/.), and also any rent, 
rates, taxes, or other valid incumbrance on the chattels, discharged 
by him (/). 

An instrument embodying the terms of sale by a grantee, selling 
under the powers of a valid bill of sale, docs not require 
registration (m). 

Sub-Sect. 5.—rrwritifi. 

142. If two or more bills of sale are given comprising, in whole 
or in part, any of the same chattels, they have priority in the 
order of the date of their registration respectively as regards such 
chattels (u). 

This rule applies between absolute bills of sale, as well as 
between bills of sale given by way of security for the payment of 
money (o). 

It applies in favour of the grantee of an absolute bill of sale, duly 


(^/) BilU of Sale Act (1878) Ainerdinent Act. U8‘i (^o & <10 Viet. c. 43), s. 7, 
proviso ; and see p. G«3, ante. 

(e) Lane v. Tt/ler (1887), 50 L. J. (q. B.) 401 ; Tomlineon v. CoiwUidated Credit 
and Mortgage Corporation (188m, 24 Q. B. I). 1J15. 

(/) Jte Morriti, Ex parie Ojftcial Receiver (1880), 18 Q. B. D. 222. 

(v) Bourne r. IlVi/f (1891), (H L. T. 530; Lntnleg v. (1887), 34 Ch. 

D. *098. 

(A) Be Clearer^ Ex parte Ilaivlhigs (1887), 18 Q. B. I). 489, Sco title 
Mohtoaoe. 

(i) Jte Morritt, Ex jHtrte OJkial Jleceirer. supra, where the trust was to rohiin 
out of pToccMHls of salo tho unjmid pnnciiMtl sum and interest then duo, 
together with all costs, chargee, paymoiits, and expenses incurred, ma<1e, or 
sustained by the gruntM in or about entering the premises, and in discharging 
any distress, execution, or other incumbruncas on the chattels or any of them, and 
seizing, taking, and retaining possession thereof, and in and about their carriiige, 
ittmoval, wareboiistiig, or sale (including the cost of inventories, catalogues, or 
odvortising), and to pay over tho surplus proceetls, if uiiy, to tho grantor, 

(U) Jjftmirg T. Siinnions, supra. Taxation has been onlerod of costs, agreed 
to w mid by the granh*r, and retaiiie*! by the grantee out of the proceeds of a 
sale after the grantor’s bankruptcy (/fe ford. Ex parte OJtdal //cmVrr (1901), 
84 I*. T, 329), 

(/) Re Morriti, Ex parte Official Receiver, supra^ 

(m) Hall V. Hmith (1887). 3 T. L. K. HOJi. 

(a) Bills of Sale Act, 1878 (41 A 42 Viet c. 31), s. 10, Bills of sale formerly 
took priority according to date of execution (Re Middleion, Ex parte Jllen, Ex 
parte Rage (1870). li. E. U Eq. 209). 

(o) Tnek ?. Bwihem Countiee Ranh (1889), 42 Ch. D. 471 « 
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registered, against the holder of a prior unregistered bill of sale, 
although the latter has been first to take possession ip). 

But whore the grantor has already parted with all interest in 
the chattels by an absolute bill of sale, he ceases to be the true 
owner, and a subsequent bill of sale, given by way of security, 
being void under the amending Act, except against the grantor (7), 
does not, by registration, take prioritjr of the earlier absolute bill of 
sale, even though the latter be unregistered (r). 

This, however, only applies where the first bill of sale is absolute ; 
for a grantor is the “ true owner ” within the amending Act, 
although he has previously given a hill of sale by way of security for 
the pay ment of money («). 

143. A grantee cannot, under the doctrine of consolidation of 
mortgages («)* tack to his hill of sale a security over other property of 
the grantor, so as to claim against an execution creditor the suriilus 
proceeds of sale of the chattels after satisfying the bill of sale {h). 

144. If the grantee has only an equitable title to chattels of which 
lie has not taken possession, he may be postponed to a person, as for 
instance a pledgee, in whom the legal estate and interest in them 
becomes vested for value and without notice of the bill of sale (c). 

Sect. 8. — Transfer, 

145. A transfer or assignment of a registered bill of sale need 
not be registered (d), nor is renewal of registration necessary by 
reason only of a transfer or assignment of a bill of sale (c). 

A memorandum of charge by the transferee of a bill of sale, 
given by way of pub-niortgago and accompanied by a deposit 
of the bill of sale and transfer, need not be registered, even 
although the transferee afterwards acquires the grantor’s equity of 
redemption (/). 

If both grantor and grantee join in transferring a bill of sale on 
which a balance remains due, a further advance l>eing made to the 
grantor by the transferee on different terms, the transfer need not 
bo registered, at all events to the extent of the balance remaining due 
on the original bill of sale (//). 

IM. A transferee of a bill of sale, in general, stands in no better 
IKisition than the transferor (/i) ; and if be permits the period for 


(p) Tucker (l.ssl), 7 U. B. J). 5211; Oonetfy v. Sieer (]$81), 7 

Q. fa. I)’. 520. 

(y) Bills of Sale Act ( 1 S 78 ) Amondmeat Act. 1SS2 (45 & 40 Viet. c. 43 ), b. 5, 
(r) Tuck V. Southern Counties Veposit lUtuk (l8Sy), 4*2 (’h. I). 471 . 
ii) Seo p. 30 , ante ; Themas v. [ 1891 ] 2 Q. 11 . 408 . 

(a) Aft to Uiia, see title KIoktqagk. 
h) Cheewnih v. Ilimt (ISvSO), 5 C. P. P. 206 . 

M Joemh ▼, Lyons (1884), 15 Q. B. I>, 280; ffuUas y. Pohinson (1885), 
15 Ct. B. P. 288. Tkefte caneM priuiurily ftpply to after* acnpiirod property, but 
are probably of general application. 

Bills of BtUe Act, 1878 (41 & 42 Viet. c. 31), s. tO adjin, 

«) /At'tl., a. 11 : and see p. 52, ante. 

/) Its Esther, BxpatU Turouand (1885), 14 Q. H. P. 036. 

0} /fumt T. //uyhes (1881), 6 Q. B. P. 670. 

A) Ms ITaMm, Bx parte Odtli (1878), 10 (lb. D. 76; Chapman r, Brnykt 
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renewal to elapse, the registration of the original bill of sale will 
become void notwithstanding the transfer (»). But on the transfer 
of a registered absolute bill of sale, efleotcd by an instrument 
registered as a bill of sale, the transferee’s title will be protected 
against an execution creditor of the grantor of the original bill of 
sale, even though its registration is not renewed, and the goods 
remain in the grantor’s possession, if at the time of transfer no 
person was in a position to avoid the hill of sale under the principal 
Act (/r). 

So where the granule of an ahsolute hill of sale lakes possession 
and sells under liis power of sale, a j)urc*haser will get a good title, 
even if registration is not renewed ; for, by the absolute transfer of 
the chattels at a time w’hen no piM son is entitled to elaiin under the 
principal Act (/), the bill of sale is spent and satisfied, and the Act 
has no further application (m). 

If, however, possession has not been taken, and there has ^not 
been registration either of the bill of sale or transfer, chattels which 
throughout remain in the possession or apparent possession of the 
original grantor will, notwithstanding the transfer, be subject to the 
claims of persons entitled to avoid the bill of sale against him (a). 

Sect. 4. — Sathjactioiu 

147 . Where the debt secured by a hill of sale has been satisfied or 
discharged, the registrar may order a memorandum of satisfaction 
to be written upon any registered copy of the bill (o). Leave to 
enter up satisfaction may be obtained ex parte on a consent, signed 
by the person entitled to the benefit of the bill of sale, attested by 
a witness, and verified by aftidavit, being produced to the registrar 
and filed in the Central Office (p). Where consent cannot be 
obtained, an order to enter up satisfaction may be obtained on 
summons in chambers (rj). 

If the witness attesting and verifying the consent is a solicitor, 
and so described, satisfaction will he directed, the papers being 
otherwise correct, as of course (r). But an order to enter up satis- 
faction cannot be refused merely because the deponent to the affidavit 
verifying conseiit is not a solicitor («). 

W’here there has been local registration of a bill of sale, a notice 


(1880), 6 C. P. D. 308. It is apprehcfidod that the transferee of a bill of sale 
void under the Bills of Sale Act (1878) Amendment Act, 1882 (*15 & 40 Vict. 
c. 43), would acquire no interest. 

(i) Karei v. KoBher Meat Suppftf AiBoctaUon (1877), 2 Q. B. D. 301. 

Ik) Autoniadi v. Smithy [1001] 2 K. B. 589. 

h) See Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), s. 8, and p. 55, ante, 

(m) Cffithum v. Swire (1884), 9 App. Cas. 053. 
ill) ffopkine V. Qudtjemt [1900] 1 K. B, ClM), 

(o) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31), e. 15. 

Jn) R. S. 0., Ord. 61, r. 26. The consent signed and duly attested and the 
amoavit verifying it are placed before the Pn^oe Master, who, if the pajierf 
are in order, ^1 grant the required leave. Porms of consent and affidavit may 
be obtained in the Stamp Department of the Central Office, Hoorn No, 5. 

(o) Ibiil.t r. 27. For forms of summons and order, see E. S. 0.. Appendia K 
Noa . 58, €0; Yearly Practice, 1908, pp. 1879, 1880. 

(r) Pnu^ioe Kaaten* Buies (25). 

(#} BeaBiU o/8aU, [1894J 2 a B. 923. 
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13ills of Sale. 


Sect. 4. 
Satisfaction. 

Effect of 
■atief action. 


Batcnl of 
tdiuf given. 


Riphieof 
ihii^l iteraona. 


of entering up satisfaction must be Irunsiiiitted to any registrar to 
whom nn abstract of siicli bill of sale has been transmitted, and 
must by liim be numbered, filed, and indexed (/). 

148 . An order that a bill of sale slioiild be expunged from the 
register has been made in some cases either by consent or on 
summons (w). Such a practice does not seem directly authorised 
by the statutes ; but a grantee may, on payment, be ordered to 
give up Ilia bill of sale (a), and cannot stipulate that it shall remain 
in Ilia possession after payment (h), 

A bill of sale wliich lias been paid olT cannot be set up against 
an execution creditor, even though satisfaction has not been 
entered (c). 


Part VIII.— Procedure and Evidence. 

SiiCT. 1. — licet ification, and Extension of Time. 

149 . Power is given by the principal Act to a judge of the High 
Court, on being satisfied that the omission to register a bill of tale 
or an afliduvit of renewal thereof within the time prescribed, or the 
omission or mis-statement of the name, residence, or occupation of 
any person, was accidental or due to inadvertence, in his discretion 
to order such omission or mis-slatemcnt to be rectified by tlie 
insertion in the register of the true name, residence, or occupation, 
or by extending the time for such registration on such terms and 
conditions, if any, as to security, notice by advertisement or other- 
wise, or as to any other matter, as he thinks fit to direct (d). The 
Court of Appeal has, it seems, no original jurisdiction to make an 
order under the Act (c). 

There is no power to order extension of time for re-registering a 
bill of sale, the registration of which bad, at the comniencemeiit of the 
principal Act, become void for want of renewal (/). 

Belief is limited to rectification of the register 0?), or extension of 
time ; and an order cannot be made for an afiidavit to be filed 
correcting a mistake in the affidavit on registration (//). 

150 . An order for rectification of the register, or for extension 
of the time for registration, will only be granted subject to rights 
which have already accrued to third xicrsons (/<). It will not be 


(() H. S. C., BilU of SuU Acts, 187S aad 1882, rr. ISeo Yearly Practice, 
1008. p. 1462. 

! ) Anottal Praotioe, 190$, p. 886. 

) Urn pofU (I898j 1 Q. D. 643. 

j V. iSfrtdt/aNcf (1^7), 19 Q. B. D. 391. 

\ Wifttrkm ▼. JJaktr (1868), 17 L. T. 494. 

) BOls of Sole Act, 1878 (41 A 42 Viet e. 31), e. 14. 
f Jk iforrti, Em pifU lleMto* (1882), 22 C:2i. 1). 136. 
n Rt Bwmtj/, Av parte Chir/OMdol iteenior (1888), 21 Q. B. X>. 405, 

} BUle of Sale Act 1878 (41 A 42 Viot c. 31), a. 14. 

) Cnm ▼. Cwmmn 0 $ (1888), 21 Q. B. D, 420. 
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granted to the prejudice of an execution creditor who has seized, Scot. i. 
or of a trustee in the grantor *s bankruptcy (i), or of any person RecUflca* 
whose rights would be afected by registration, even though there tion, and 
has been no change of property in the chattels sought to be ErtensJon 
protected (k). of Time. 

An order made in accordance with the form now in use is 
expressed to be without prejudice to the rights of persons acquired 
prior to the time when the bill of sale is actually registered or 
re-registered {/). 

Sect. 2. — Regiitrar and Register, Searches, Insveclion, and 
Office Copies. 

161. The office of registrar for the purposes of the Bills of Sale Who ii 
Acts is executed by the Masters of the King’s Bench Division (/;/), 
any one of whom may perform all or any of the duties of the 
registrar (n). 

152. The time of delivery of every document bled at the Central ContcniBof 
Office is entered in books which may be inspected (o). A book is regiMUit, 
directed to be kept called the register (;>), for entry of particulars 

of registration (g) and renewal of registration (?) of bills of sale, 
with an index («). Provision is also made for entering up satisfaction 
in the register (0. 

153. Any person is entitled to have an office copy or extract omce copies, 
of any registered bill of sale, and affidavit of execution filed there- 
with, or copy thereof, and of any affidavit filed therewith, if any, 

or registered affidavit of renewal, upon payment (h). Any copy of 
a registered bill of sale, and affidavit purporting to be an ollice 
copy thereof, is, in all legal proceedings, admissible as primd facie 
evidence thereof and of the fact and date of registration as 

(?) Re ParsortM, Ex parte Eurber, [1893J 2 Q. B. 122, holdiog that Re Dobbin* e 
Settlement (1887), 50 L. J. (o. B.) 295, is overruled by Crew v. Cumminge (1888), 

21 Q. B. D. 420, 

(A:) Re Spiral Globe, Ltd., [1902j 1 Ch. 390. 

(/} But an order in wider terms is valid unless set aside {Re Parke (1884), 13 
Ia £L Ir. 85). Wheie three days’ extension of time is granted, registration on 
the fourth day is sufficient, if a Sunday iutervones {ibid.), 

{m) BUls of Sale Act, 1878 (41 & 42 Viet. c. 31), s. 13. As to the Masters of 
the ling’s Bench Division, see title Coukts. 

(«) [bid,; K. S. C„ Ord. 01, r. 25. 

(o) R. S. a. Ord. 01, r. IS. 

ip) Bills of Sale Act, 1878 (41 & 42 Viet. c. 31). s. 12. No action lies, with- 
out proof of malice, for putting on the register a document which is not a bill 
of sals (//or«% V. Stifle (1893), 09 Tu T. 222), nor, it seems, for publishing 
a copy of the legister (Sear/es v. Scarlett, [ 1892J 2 Q. B. 60). 

{a) Bills of Sale Act, 1878 (41 & 42 Vtct. c. 31), s. 12. For the particuUrs 
to be entered on I'egistration, see p. 46, ante. 

(r) Ibid, For the paiiicidars to be entered on renewal of registration, set 
p. 52, ante, 

(a) Such index is arranged in divisions coiTespouding with the letters of the 
alphabet, so that all grantors whose surnamee oegin with the same letter (and 
no others) may be comprised in one division, but the arrangement within each 
such division need not be strictly alphabetical {ibid.), 

(0 Jbid„ Sched. B. 

(«) IML, •. le. The les is ed. per folio. 
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•tamp 

duties. 


shown thereon (ic), and also, it appears, of its execution hy the 
grantor {x). 

But a certificate of registration alone is not sufficient proof of due 
registration (y), or that a true copy bill of sale has been filed (a). 
AVhero evidence of due registration is objected to as insufficient, 
an adjournment may be granted for production of an office copy or 
further pi’oof (A). 

Office copies are now admissible in evidence to the same extent as 
originals would be admissible (c). 

154. Any person is entitled at all reasonable times to search the 
register on payment of a fee of one shilling, and also to inspect, 
examine, and make extracts from, any and every registered bill of 
sale, without being required to make a written application, or to 
specify any particulars in reference thereto, upon payment of one 
shilling for each bill of sale inspected (tl). 

The registrar must, on a request in writing giving sufficient 
particulars, and on payment of a fee (e), cause the register to bo 
searched, and issue a certificate of the result (./’). 

Skct. 3. — Stamps and Fees. 

155. A bill of sale is not to be registered unless the original, 
duly stamped, is produced to the proper officer (. 7 ). It is the duty 
of the grantee or transferee, under penalties (/<), to see that it is 
properly stamped, and, if it is unstamped or insufficiently stamped, 
it may be properly stamped after its execution on payment of the 
unpaid duty and penalty (i). 

156. An absolute bill of sale is to bo stamped as a conveyance, 
with an ad valorem duty on the amount or value of the consideration 
for the sale (A). 


fir) IJills of Sale Act, 1S78 (-11 42 Viet. c. 31), b. 10. 

(jt) Jlfi Slater, Kx parte Slater (1897), 70 L. T. 701, docidnl on tl»o I)oei1s 
of Anungouiont Act. 1887 (oO & 61 Viet. c. 57), s. 11, which is in the name 
words as the Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), 8. 1C. 

i y) Ilfasou V. Il'ood (1876), I C. P. 1). 03. 
fl) Kmnwtt V. Man taint (1878), 3 Q. B. IL 566. 
b) Turner «!• Vo. v. Culimit ( 1888 ), 68 L. T. 310 . 
e) R. 8. C.. Old. 37, r. 4, 

tl) Bills of Sale Act (1878) Antciulment Act, 1882 (46 & 40 VicL c. 43), s. 10. 
Extracts arc limited to the dates of exeeutiou, rogistration, renewal of regie* 
tration, and satiafaction, to the iiumeH. addressee, and occupations of the parties, 
to the amount of the consideration, and to any further prescribed particular^. 

(«) The ft*e is and for every ndditiontil name 2«. (Order as to Supreme 
Court l^ees, 1884, Schedule, Nos. 114, ILi). 

(/) K. S. 0., Old. Ill, r. 23. 

ii) Stamp Act. 1891 (64 & 56 Vit t c. 39), s. 41. 

(A) As to these, see title Bevexve. 

(0 Stamp Act, 1891 (M & 56 Viet, c, 39), s. 16 (2) (c), (d). 

(k) Ihe duty must he l»aid in iromossod ntanqis calculated according to the 
smonut of the consideration in accordance \>ith the following scale: — 


£ *. rf. 

Not exceeding X5 ........ n 0 a 

Kxi'oettiiig £5 and not exceeding £10 , . . . , o l n 

,, 10 „ ,, 16 , , . . .Old 

», 15 „ „ 20 0 2 0 

M 20 „ I, 25 • • • • .OSti 
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A bill of sale by way of security for the payment of money is 
stamped as a mortgage (Z). 

A reconveyance, release, or discharge of a security, or a transfer 
or assignment of a bill of sale by way of security, is subject to a 
duty of sixpence for every £100 or part of £100 of the amount trans- 
ferred or assigned (m). The transfer of an absolute bill of sale boar‘<. 
duty as a conveyan^.. rt transfer on sale(w). 

AVhere there is a further advance on a transfer or assignment of 
a bill of sale, the instrument, in addition to a transfer or assign- 
ment stamp, should, it seems, be stamped as a new security to the 
extent of the further advance (o). 

167. Certain fees are also pay. able in respect of the registration 
of bills of sale ( p). 


Exceeding £23 and not exceeding £50 


50 


75 

75 

» 

, 100 

100 


, 125 

125 


, 150 

150 


, 175 

175 


200 

200 


, 225 

225 


, 250 

2.*i0 

♦ 1 

, 275 

275 


, 300 


£ 8 . (/. 
0 5 0 
0 7 0 
0 10 0 
0 12 6 
0 15 0 

0 17 6 

1 0 0 
1 2 0 
1 6 0 
17 6 
1 10 0 


300 for every £50 or fractional part of £50 (t6»(f.. Schedule L, 
Conveyance or Transfer on Sale). 

(/) The scale of duty is as follows ; — £ #. d. 

Not exceeding £10 . . . . . , , 0 0 .3 


£10 and not exceeding £25 


, 


• 0 

0 

o 

25 


.. 50 


. 


. 0 

1 

3 

50 


„ 100 


, 


. 0 

2 

6 

100 


M 150 


, 


. 0 

3 

9 

150 


.. 200 




. 0 

5 

0 

200 


., 250 


, 


. 0 

6 

3 

250 


„ 30(» 




. 0 

7 

6 


0 2 6 


300 for every £100 or fractional part of £100 
If collateral, or auxiliary, or additional, or substituted security (other than an 
Ofjuitable mortgage), or by way of further assurance for the above* mentioned 
purpose where the principal or primary security us duly 8tami)ed — 

For every £100 and also for any fractional part of £100 aud 
Idle amount secured • • 6(i. 


(ibid.. Schedule I., Hortgage etc.). 

(m) II, id. 

(«) For the scale of duties see note (A), p. 76, ow/<r. 

(o) Waley. Comvtiisioners of Inland (1879), 4 Ex. D. 270. 

\p) Order as to Supreme Court Fees, 1881, Scnedule, Nos. 30 — 41, super- 
seding Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), s. 18. The fees now pay- 
able are as follows : — £ #. d. 


36. On tiling a bill of sale and aftidavit therewith where the 

consideration (including further advances) does not 
exceed £100 0 5 0 

37. Above £100 and not exceeding £200 , . . . 0 10 0 

38 Above £200 100 

39. On tiling under the Bills of Sale Acta, 1878 and 1S82, 

any other document to which the fees Nos. 36, 37, 

and 38 do not apply 0 10 0 

40. On filing an affidavit of re-rc^tration of a bill of sale 

mt any such other document as in No. 39 mentioned .0100 

41. On filing a (iat ol satisfactioii 0 5 0 


SnoT. 8. 
Stamps and 
Feet. 


Fees on 
registratioik. 
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BIRDS. 

See Animals; Game. 


BIRTH, 

Concealment of. — See Criminal Law and Procedure. 
Notification and Begistration of. — See Public Health etc. 
Proof of.— See Evidence. 


BISHOPS. 

See Ecclesiastical Law. 


BLACKMAIL. 

See Criminal Law and Procedure. 


BLASPHEMY. 

See Criminal Law and Procedure. 


BOARD OF AGRICULTURE AND 
FISHERIES. 

See Aowoulture, 


BOARD OF TRADE. 

■it* CoKBxmmoKAi, Law ; Tradb and Trade Union*. 


BOILER. 

See Factoriss and Workshop 
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Nature and 
Form of a 
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DeanitioD* 


Single bond. 


Double or 

conditional 

bond. 


BeciUle. 


Sect. 1,-^Nature and Form of a Bond. 

158. A bond is an instrument under seal, usually a deed poll, 
whereby one person binds himself to another for the payment of 
a specified sum of money either immediately or at a fixed future 
date. The person who so binds himself is called the obligor, and 
the person to whom he is bo'ind the obligee ; and the instrument 
itself is sometimes called an obligation (a). A bond may be given 
by two or more obligors eithor jointly, or severally, or jointly and 
severally; and may be given to two or more obligees jointly or 
severally, but not jointly and severally (f#). 

169. A bond merely for the payment of a certain sum of money, 
without anv condition in or annexed to it, is called a simi)le or 
single bond( 6 -). Such instruments are rarely, if ever, met with 
at llio present day, and the term ‘'single bond ” is sometimes used 
to signify a bond given by one obligor as distinguished from one 
given by two or more. 

160. The ordinary form of bond now in use is one accompanied 
by a condition in the nature of a defeasance (d), the performance 
of the condition generally being secured by a penalty. This form of 
bond is called a double or conditional bond(e), and consists of two 
parts : first, the obligation, and secondly, the condition. The con- 
dition, which may be contained in the same or another instrument, 
or may be indorsed on the back (/), specifies the real agreement 
between the parties — that is to say, the money to be paid or acts 
or duties to be performed or observed, the payment, performance, 
or observance of which is intended to be secured by the bond — 
and provides that on duo performance of the condition the bond 
shall be void ( 7 ). The oblig ition, as in the case of a single bond, 
simply binds the obligor to the payment of a certain sura of money, 
such sum of money being usually, though not necessarily, a 
penalty (/O, and does not in terms refer to the condition. On 
breach of the condition the bond is said to become forfeited or 
absolute, though, as will be subsequently seen, it does not follow 
that the obligee is entitled to recover the sum mentioned in the 
obligation (t). 

A conditional bond sometimes contains explanatory recitals. 
When it does so, the recitals follow the obligation and precede the 
condition. 


frt) Sh«p. Touch. 307. 

(b) Bradhumt f, Uotjleld (IS 1 5), MM.* W. 550. 

(e) 2 Bl. Oora. 340; Mf^raut ▼. Uutufh (1827), 7 B. * C. 206. 

(a) Tho twin ** dofeoanuce ** is ]>ro{H)rIy employed wheo the oondiUon is 
contained in a aepsmte instrument (Sbep. Touch. 367, 396). 

(e) Shep. Touch. 367. 

if) Jbtd,; Vin. Abr. Ut. Paits (C), 

(f) TTie omisaion of words providing thnt the obligation shall he void does 
not aflect the validity of the condition (ifaa/svercr v. Ilawxb^ (1670), 2 Sunud. 
78). 

(A) See p. 03, post 
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161- No particular form of ^\’ordB is necessary to create a bond. 
The obligor must be bound in a certain sum of money 0 ), but, if 
this requisite is satisfied, any mode of expression by which the 
intention of the parties is made cicar will suffice (A). 

162. The difference between a bond and a covenant is one rather 

of form than substance. Covenants are generally found in inden- 
tures, whereas a bond is usually a deed poll ; and a covenant expresses 
the real agreement between the parties, the penalty or siiin fixed 
by way of liquidated damages, if any, being the subject of a further 
covenant, whereas in a bond the only undertaking of the obligor 
is to pay a certain sum of 11101163% being either a penalty 

or liquidated damages, the real obligation being expressed in the 
superadded condition, on due performance of which the instrument 
is avoided. 

Sect. 2. — Different Kinds of Bonds. 

163. There are many varieties of bonds, some of which are 
subject to special rules and considerations which are not applic- 
able to bonds generally. The difference between a single or un- 
conditional aiid a double or conditional bond has already been 
explained ( 1 ). 

164. A common money bond (vi) is one given to secure the 
payment of money, the condition being that if the obligor pays 
to the obligee a smaller sum, usually one-half of the sum named 
in the obligation, with interest, on a specified day, the bond shall 
be void. Common money bonds are subject to the provisions of 
the statute 4 A 5 Anne, c. IG, hereinafter referred to (n). 

165. Bonds conditioned to be void on the jierformance of any 
covenant or agreement in any deed or writing, other than a covenant 
or agreement to pay a specified sum of money (o), are subject to the 
provisions of the statute 8 & 9 Will. 8, c. 11, hereafter referred 
to(p). 

A bond conditioned for the payment of an annuity (7), or of a 
certain sum by stated instalments (r), is within the statute of 


(/) Luggiuit v. Tithtrlon (1613), Yelv. 223. 

{k) Shop. Touch. 368. 

(/) See p. 80, ante, 

(m) For form of common money boud, see Encyclop»dift of Forms, Vol. II., 
pp. 636 €t seq. 

(n) See p. 93, post, 

{ 0 ) For forms of such bonds, see EncyclopooJia of Forms, Vol. II., pp. 541, 
6-13, 5‘I9 tt seq. 

(p) See p. 94, _ 

(7) Collins r, Collins (1759), 2 Burr. 820; WalcU v. Ooulding (1799), 8 Term 
Bep. 126 ; Tuther ▼. Caralampi (1888), 21 Q, B. D. 414. For annuities generally, 
•eo title Bekt-cuaroes and Annuities. 

(r) Willoughby ▼. SwiuUm (1805), 6 East, 530; ^rurray ▼. Stair (Earl) 
(1823), 2 B. & C. 82; Presitm, v. Daniu (1872), L. E. 8 Exch. 19. See also Ifursi 
V. Joinings (1826), 5 B. 4k C. 630. As to bonds conditioned for payment of a 
epeciftesd sum at a certain dny with interest to be paid periodically m the menu, 
time, see Smith v. /W (1833). 10 Bing. 125; Jamxs t. Thomas (1833), 5 B. & 
Ad. 40 ; Skinners^ Co, r, Jones (1837), 4 Scott, 271; and p. 96, post. For form 
such bond, see En^clopaxlia of Fomis, YoL XL, p. 538. 
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Punt. 2. 
Plllcrcnl 
Kinds of 
Bonds. 


Arbitration 

bond. 


Pogt obitg. 


LlojtrN bond. 


William III., and is not a bund conditioned for payment of a lesser 
Bum within the meaning of the statute of Anne. 

Neither Biatute ban any a)>plication wlitire the sum named in the 
obligation is jiol a penalty, but liquidated damages («) 

166. On a reference to arbitration the submission is sometimes 
made by mutual bonds, the obligation being in the form of a common 
money bond, with a condition to abide the event of the award (t). 
Arbitration bonds are within the provisions of the statute of 
William 111. (//). 

167. A /)<>«/, obit bond Or) is a bond conditioned for the payment 
of a sum of niuney after the death of a specified person, and is 
usually given in respect of a loan for a sum greater than that 
advanced. 8u(!li bonds are of two kinds : (1) where the payment 
de}|ends on a contingency, as, for instance, in the event of the 
obligor surviving a relative in regard to whom lie has expectations ; 
(2) where the payment is certain, but the time of payment 
uncertain, as in the case of a bond conditioned for payment of a 
certain sum on the death of the obligor. When the money becomes 
payable in pursuance of the condition of a post obit bond, the bond 
IS subject to the provisions of the statute of Anne, and not to those 
of the statute of William III. (x), 

168. A Lloyd' 8 bond (a) is a security issued by a company either 
in the form of a common money bond, with a recital of the com- 
pany’s indebtedness to the obligee (f;), or in the form of an acknow- 
ledgment of a debt to a particular person, with a covenant to pay 
it (c). Though originally devised for the purpose of raising money, 
such bonds are, when so used, invalid, unless the borrowing powers 
of the company authorise their issue (d), except to the extent that 
the money raised by their issue has been legitimately applied for 
the company’s benefit (c). Where, however, the bonds are given in 
consideration of an exi.sting liability incurred by the company bond 


(«) StHcyand ▼. [1899] 1 Q. 13. 382, C. A. ; (ioad v. Empire Printing 

and PuUUhing Co„ Ltd. 52 J. P. 438. See p. 95, post. 

(0 See title ARitiTRATioN, vol. I., p. 430. For form of arbitiutiou bond, sec 
Kuoyclopoodia of Forms, Vol. II.. p. 121. 

(m) UWcA V . Ireland (1805), OlSast, 613 ; llanhury v. Guest (1811), 14 East, 401. 

{w) For forms of post obit bonds, see Eucyclopsodia of Forms, Vol. II., 
pp. 544 fi $eg. 

(x) Smith V. Bond (1833), 10 Bing. 125. at p. 132. 

(<i) So called after the inventor {Chambers v. Manchester and Milford Hail. Co 
(1864). 5 B. & S. 588, p<r Cbomfton, J., at p. 608). 

(b) For this form of Lloyd’s bond, see He Cork and Youyhal Hail. Co. (1869), 
4 Oh. App. 748, at p. 749, See also Eucycloposdia of Forms, Vol, II., p. 558. 

(c) For this form of Idoyd’s bond, see C'/iaiii5cr« v, MaHcheeUr and Mil/orc 
Hau. Co., strpm, at p, 591. 

^d) IhiiLt and see title Oompanixs. These bonds were expressly dedarec 
yyxd m the case of railway companies by the Hallway Elation Act, 1844 (7 ft \ 
Vict 0 , 85), t; 19. See fipther, title Hailways akd (Ukals. For the propei 
form of bond to be need in case of borrowing by railway and other companiei 
guvemed by the Oemsaiiiee Glauses Consolidation Act, 1845 (8 ft 9 Viet c. 16) 
toe 15*4., e. 41 end Sdied. D; ^yoloiwedia of Forms, VoL H., n. 557. 

(e) ACM OMirMvM Alii. 
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and not ultra vires, as in the case of a debt due to a contractor 
for work done, they are valid (/). 

Sect. 8. — Cai^acity of Parties, 

169. The capacity of a person to become an obligor depends, 
generally speaking, on his capacity to contract But, though an 
infant may bind himself to pay a reasonable price for necessaries 
supplied to him, a bond given by him to secure such payment is 
void (h). 

Infants (t), lunatics (A), married women (0, and others with 
limited or no capacity to contract may. however, be obligees, because, 
a bond being a unilateral contract, the person to whom it is given 
does not thereby incur any liability. A bond given to a corporation 
sole — e,g., to a bishop — enures to him in his natural capacity, 
because such a corporation cannot take a chattel in succession 
except by custom (m). 

S ECT. 4 . — Validity, 

170. To constitute a valid bond, there must be an obligor and 
obligee, and a fixed sum of money in which the obligor is bound ; 
and the instrument must be duly executed by the obligor (ii). 
Consideration is not necessary, the instrument being under seal (o). 

A bond executed with a blank for the name of the obligee 
is void, and parol evidence is not admissible to supply the defect (7)) ; 
but if it appears from the instrument as a whole to whom the 
obligor is intended to be bound, as where there is a recital of 
indebtedness to a person named, the bond is not invalid merely 
because the obligee’s name is not mentioned in the obligatory 
part (a). 

A bond is void unless the obligor is bound in a definite sum 
of money (b), but it is not invalid merely because the sum is 
improperly expressed, provided the intention is clear (c). 


(/) Re Cork and Yuwjhul Rail. (*o. 4 Ch. App. 7*18, pfr Lord llATnER- 

XEY, L.O., at p. 757, approving Chambera v. Alanrhrater and Milford Rail. Co, 
(1864), 5 B. & 8. 588, per Blackburn, J., at p. 611, and IFAite y. Carmarthm 
Rail. Go. (1863). 1 Hem. & M. 786. 

(o) As to which see title Contractt. 

(a) Martin v. Gale (1876), 4 Gh. D. 428; Fisher v. Mowhray (1807), 8 East, 
8W; Baylia v. Dineley (1815), 3 M. 4b S. 477; Ayliff v. Archdale (1603), Cro. 
Eliz. 920. Rtisael y. Lee (16li3), 1 Ijev. 86, must be considered overruled. See 
generally, title Infants. 

(t) Bac. Abr. tit Obligation, D 2. 

U‘) Ihid. See generally, title Lunatics and Persons of Unsound Mind. 

(/) Whdpdale^a Case (1604), 6 Co. Hop. 118 b. See generally, title Husband 
AND WljPB. 

(m) Bac. Abr. tit. Obligation, D2; Ryrdy. Wil/ardilbm. Cro. Eliz. 464; 
FulwooePe Case (1 5^), 4 Oo. Rep. 64 b. See generally, title Corporations. 

(a) Com. Dig. tit. Obligation, A; Shop. Touch. 56; Dodson v. Kayes (1610), 
YeW. 193. 

(o) Smire t. WhUton (1848), 1 H. L. Cas. 333. 

(p) See titles Deeds and other Instruments; Evidence. ^ ^ ^ 

(a) />«iwAmv.(/aric(1681),3r^v. 21; Lamfjertr.BranihwaUe {11^2), 2 fitr.94A. 

(li) Loygins y. Tiiherton (idlli), Y*t\v. 2*25. 

(c) ffsdhert y. Lang (1617), Cro. Jac. IMI ; CromwtU y. Grunsden (1698), 2 
Salk. 462; CWesv. iWms(l82«), 8 B. A O. 668, where the obligop acknow- 
ledged himself boxuid ia 7,700 without menttoning any speoMS of money, and 
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171. As to the execution of a bond, the ordinary rules as to the 
execution of deeds apply (d). If the instrument is delivered and 
retained by the obligor, such delivery is valid and effectual, provided 
there is nothing to show that it was intended not to become 
immediately operative (e ) ; and delivery to a third person, though 
not an agent of the obligee, is sufficient (/). Signature is not 
necessary at common law (f/). A bond delivered to a third person 
may, however, bo intended to operate only as an escrow (h) ; but if 
the delivery is to the obligee liimself as upon conditions performed, 
it will take effect immediately, notwithstanding the non-performance 
of the conditions (0* 

Where two or more persons are intended to be bound jointly, 
or jointly and severally (/f), and the bond is executed by one of 
them only, it will operate at law as his several bond (/). But in 
equity he may be entitled to have it delivered up to be cancelled as 
being contrary to intention (m). 

A bond may be valid though undated or bearing a false or 
impos.sil)l6 date, because all deeds take effect from the time of 
delivery (a). 

172. A condition, to be valid, must be for the performance of an 
act which is possible and lawful, and it must not be repugnant to 
the obligation. 

Where a condition underwritten or indorsed is for the per- 
formance of an act which is impossible, the condition is void 
but the obligatory part of the bond valid (h ) ; but where such a 
condition is incorporated with the obligatory pari, the bond is 
altogether void (c). A condition is not invalid merely because it 
provides for the performance of an act or the happening of an event 
which, though possible, is extremely improbable (d). 

Where a condition is for the performance of two distinct acts, 
one of which is impossible, the obligor is bound to perform the 
other (e) ; but if both acts were possible at the time of the execution 


there being a recital of indebtednees in various sums exprassed in pounds 
sterling, the court supplied the word " pounds” in the obligatory part. 

(J) Soe title Dekds and other Instmitments. 

(r) Ihte d. Unrtiona v. Knight (1826), 6 B. vS: 0. liTl, 

(/) Af/t^rd V, Lee {I j86), Cro. Eliz. 6^. 

(g) Cromu'tU vAJriinsden (1608), 2 Salk. 462 ; luul compare Ex parte Hodgkin^ 
sen (1815), 19 Ves. 201, at p. 206. But gmrre whether it might nut be held to 
be necessary by reason of universal custom. 

(/i) M array v. Stair (Earf) (1823), 2 B. 0. 82. 

(i) Via. Abr. tit. Fails, O; Anon, (1668), 1 Vent 9 ; Shop. Touch. 69. 

(A) As to joint and joint and several bonds, see pp. 88, 01, j>o8t. 

(0 EHiot V. Dawe (1800), 2 Bi>s. & P. 338. 

(tn) VnderbiU v. Ilornood (1804), 10 Ves. 209, 225. So if a bond is made 
joint only, instead of joint and several, by mistake, it will be rectified in equity 
(»6tcf., at p, 227). Compare Cooper v. Evans (1867), L. R. 4 Eq. 45. 

(o) Shep. Touch. 72. Thus, a bond dated in the minority of an infant will bo 
binding ix executed by him after attaiuing his majority (Cromwetl v. Orunsden 
(1698X 2 Balk. 462). 

tb) Ptdirrkm v. Agnew (1703), I Salk. 172; DtitTryier v. FAtou'ea (1832), 1 
Cl. 4 Fin. 39, H. t4. ; Hotme* v. ivy (1680), 2 Show. 15. 

(c) OcHU. Big. tit. Condition, B 2. 

(tf) Oampheil V. Frmeh (1795), 6 Term Rep. 200, per Lord ICenyon, at p. 211. 
(e) /M CoOa v. Dam (n98), 1 Bos. A P. 242. 
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of the bond^ and one of them ia made impossible by the act of the 
obligee, the obligor is altogether excused (/). 

173. False grammar 0/) and defective spelling {//) do not affect 
the validity of a bond provided the intention is clear ; and, for the 
purpose of giving effect to the intention, the court will, where 
necessary, transpose, disjoin, reject, and supply words (i). 

Where the condition of a bond is expressed in such language as 
to be unintelligible (/t), or is so uncertain that its meaning cannot 
be ascertained, but the obligatory part is clear, the condition is 
void, and the obligation binding (/). 

When the condition is repugnant to the obligation, the condition 
is void and the obligation binding (/«)• 

174. If the condition of a bond or the consideration for which it 
is given is unlawful, the bond is wholly void ; and parol evidence is 
admissible to prove the true nature of the transaction where it does 
not appear on the face of the instrument (n). 

Where the condition is entire, and any portion of it is unlawful, 
the bond is entirely void (o ) ; but if it consists of several distinct 
parts, some of which are lawful and others unlawful, or if there are 
several independent conditions, some lawful atid others unlawful, 
the bond is valid, and subject only to such parts of the condition or 
such of the conditions, as the case may bo, as are lawful (p). 

The following are instances of bonds given on conditions or for 
considerations which are unlawful (q ) : — 

(1) Bonds in consideration of future illicit cohabitation (r) ; 


(/) Com. Dip:, tit. Obligation, K 2; Duvergier v. Felhwes (1832), 1 Cl. & Fin. 

30, 11. L. See further, p. 93, post. 

(jf) Shop. Touch, do, 87 ; Parkhorst v. Sinith (17-12), Willee, 327, 332; Dobson 
V. Keys (KilO), Cro, Jac. 2()1. 

(A) aims V. Urry (IG7G), 2 Cas. in Gh. 22.> ; Dennis v. .S/jape(lG87), Comb. GO; 
Cromwell v. (Iruusden (1698), 2 Salk. 4 (>2. 

(/) Lanydon v. Gvole (IG81), 3 Lev. 21 : Vernon v. Ahop (1062), 1 Lev. 77 ; 
Ilulmes V, Ivy (1680), 2 Show. 15; Manleverer v. Ilawxly (1670), 2 Saund. 
78. 

(A*) Marker v. Cross (1014). 2 liuls. 133. 

(/) Shep. Touch. 373. (’omputo Manleverer v. Ilawxhy, supra; Vernon v, 
Alsnp^ supra. 

(m) Shep. Touch. 373; Com. Dig. tit. C«>iidition, I); Ibtberts v. Ifarnage 
(1704), 2 Salk. 059; Wells v. Tregnsan (1708), 2 Salk. 403. 

(m) Cvlliiis V. Waniern (1707), 2 Wil.*». 347, 1 Smith, L. C., 1 Ith ed., p. 309; 
Paxton V. Popham (1808), 9 Kuet, 408; (Jreville y. Atthins (1829), 9 11. <& C. 
402 ; Loand v. (Irimwade (1888), 39 Ch. 1). GO.i. 

(o) Collins V. Jilautern, supra; Norton v. Hyme (1014), Moore (K, 3.) 850 ; 
Baker y. iledgeeock (1888), 39 Cli. D. 520; Vale y. It, (1721), 0 IJro. Purl. Cas. 

31. 

(p) Green y. Price (1845), 13 M. & W. 095; Re Rnrdett, ICx parU Rtmie 
(1888), 20 Q. B. D. 310, 0. A. ; Newman v. Newman (1815), 4 M. & S. 66 ; CUlini 
y. G Wynne (IS H), 5 Moo. A P. 276, 2vS2 ; Vole v, R., supra. 

(7) As to the condition becoming unlawful, see p. 93, /n/sl ; as to unlawful 
oontracts generally, see title Co^tkact. 

(r) Walker v. Perkins (1764), 3 Burr. I5f)8. But a lK>nd given in considera- 
tioii of post illicit intercourbo on the determination of the connection is valid 
(Annandale v. Harris (1727), 2 P. Wins. 432; Turner v. Vaughan (1767V *1 Wils. 
339 ; Prieet y. Parrot (1751), 2 Ves. Sen. 160 ; Nye y. Moseley (1826), 6 B. A 0. 
133), pioyidud there is no intention to oontinue the ocmneotion in the future 
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(2) Bonds in general or unreasonable restraint of trade (s) ; 

(8) Bonds in restraint of marriage (f) ; 

(4) Marriage brocage bonds (a) ; 

(6) Bonds conditioned for the commission of a crime or tort ip) ; 

(6) Simoniacal resignation bonds (c ) ; 

(7) Bonds for money lost at gaming (<0 ; 

(8) Bonds tending to affect the due administration of criminal 
justice (<;). 

Po8t ohit bonds, whether absolute or contingent, are not as sucli 
invalid (/). But where the consideration is inadequate, or the 
rate of interest exorbitant, relief may be granted inequity, especially 
in the case of expectant heirs and reversioners (</). 

Where a bond or other security has been given or a debt incurred 
for an unlawful consideration, and a bond is given in lieu thereof 
or as security therefor, that bond is also void if the obligee has 
knowledge of the circumstances (h) ; but the validity of the sub- 
sequent bond is not affected by the unlawfulness of the original 
consideration if the obligee is unaware of it(/). 

Sect. 5. — Interpretation. 

ns* The rules as to the interpretation of deeds generally, which 
for the most part apply to bonds, are dealt with elsewhere {k). 
The main rule is that regard must be had to the intention of the 
parties, as ascertained from the instrument as a whole (/)> nnd, in 


{Friend v. Ilarrmn (1827), 2 0. •& P. 68-1; Jte Vallance (18vS4), 20 Ch. D. 
353). 

(«) MiUkel V. Jiei/noldt (1711), 1 P. Wnis. 181, 1 Smith, L. C., llthed. p. 400; 
Bahr v. Iledgecock (1888), 39 Ch. 1). 520; and contrast 0 ravel y v. Uarnard 
(1874), lu R. 18 Eq. 518. See further, title Contbact. 

(<) Uariley v. Rke (1808), 10 East, 22. 

(a) RolerU v. RoherU (1730), 3 P. Wms. GO, 75; Drury i. //ootc (1086), 1 
Vera. 412, 

(61 Shep. Touch. 372 ; CoUint v. lilantern (1707), Wils. 347. 

(c) See title Ecclesiastical Law. 

(d) 9 Aune, c. 14, s. 1 ; Siyel v. Jebb (1819), 3 Stark. 1 ; and coiiti’aet Dnhh v. 
Yeii^ton (1870), L. R. 9Eq. 471. See title Oamino akd Waoerino. 

(e) Lound v. Orimmide, (1888). 39 Ch. 1). 605, where one of the considerations 
for a bond was that critninal proceedings should be so conducted that the name 
of a certain per84>n should not be mentioned ; Herman v. Jeuehner (1885). 15 
Q. B. D. 561, C. A. (iudemuifying bail) ; irt7/iam< ▼. Bayley (1860), L. R. 1 H. L. 
200 . 

( /*) See Adamet v. llatlrtt (1868), L. R. C Eq. 408, as to the rights of an 
obhm under a voluntary poet obit la>nd. 

(^y Ay/<w/ortf {Kart) v. Morris (1873). 8 Ch. App. 484 ; Fry ▼. Lam (1838), 40 
Ch. JD. 312; Nevill v, i^uelling (1880), 15 Ch. D. 079; Cooke v. LamoUe (1851), 
15 Beav. 234. See further ou this subject, title Fbauditlent and Yoidablb 
Conveyances ; and as to relief against these and other bonds under the Money- 
lenders Act, 1900 (63 & 64 Viet. c. 51), title Money and Money-lending. 

(h) Amori/ V. Meryvmiher (1824), 2 B. & C. 573 (bond in lieu of a promissory 
(1M4^^E.'& b!!^ 2^ ill«^ stock-jobbing transactions) ; Fisher t. Bridyet 

(i) Cuthhert v. Hairy (1799), 8 Term Rep. 300. 

(A?) See title Deeds and otbeh Instruuems. 

(f) Naimml /Vewiwrtof Bank of Knytaad v. Marsftall (1888), 40 Ch. D. 112, 
0. A. ; Hullert v. Long (1617), Cro, Jac, 607 ; (H'omtvetl v. Ut^umden (1098), 2 Salk. 
462 ; Coles v. Hidme {1828). 8 B. & 0. 568 ; HJmee y, hy (1680). 2 ^ow. 15, 
where a eemdiUoa lor the delivery of 35,000 tiles, to the value of £144, st 15«. Od. 
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order ti* give effect to the intention, the court will, Avhere JjeceFHar}’, 
transpose or reject words (m) and supply accidental omissions (a). 

But the intention must he ascertained from the terms of the 
insiruinont itself, parol evidence not being adinissihlo to explain, 
add to, or contradict it (o) ; tliougli, where the terms are ambiguous, 
regard may be liad to the circumstances of the case in order to 
explain the ambiguity. 

The obligatory part of a bond, being for the benefit of the 
obligee, is always construed most strongly against Uio obligor, hut 
the condition, being for the benefit of the obligor, is construed most 
strongly in his favour (p), 

176 . Bccitals may operate in restraint of the condition where 
the words of the condition ini[>ort a larger liability than that con- 
templated by the recitals (fj), especially in favour of sureties (r). 
But where the condition is for reimyment of money to he advanced, 
the amount being limited by the recitals to a certain sum, an 
advance in excess of such sum does not avoid the bond in the 


jK)! Ihoutiaud, was held got>d for i!U4, though the inunher of tiles at the price 
mentioned did not amount to that sum. 

(m) Maiihverer v. Hawxhy (1670), 2 Suuud. 78, whore the concluding words of 

the condition, “ then the condition to be void,” wore rejected ns suridusago ; 
Well* V. (1678), 2 Mod. Bep. 285, where the condition providou that, if 

default was made in porfonnance thoi’oof, the dhliyatim should be void ; Amm.t 
cited Bacht v. /Vector (1780), 1 Doug. 382, 384, whore the condition provided that 
f he bond should be void if the obligor did not paj” Verncyii v. Ahtqt (1662), 1 
Lev. 77. 

(n) CuJea v. Ifnlme (1828), 8 B, & C. 568, whore the word *‘ pounds *' was 
supjdied in the obligatory part by reference to the condition ; Lauydvn v. Otxde 
(1681), 3 Lev, 21, where the name of the obligee was Bup]>liod by reference to 
the recital; James y. TaUent (1822), 5 B. & Aid. 880, where in u condition fur 
the puj’mont of an annuity for llie support of two illegitimate children and 
their mother during their joint lives the woi-ds ** and during the life of the 
survivor’* were supplied; Bache v. Proctor^ enpra, where the condition was 
that the obligor should render a fair and just account in writing of all sums 
received, ana it was held that neglect to pay over such sums was a breach of 
the condition; JVattyhy. BuaaeU (1814), 6 Taunt. 707, where the words “one 
pound ” were read as “ one hundred pounds.” 

(o) Buckler v. Millcrd (1688), 2 Vent, 107 ; Mease v. Mease (1774), 1 Cowp. 47, 
where it was sought to show that the bond was given by way of indemnity 
against another bond ; Ttppins v. Coates (1853), 18 Bcav. 401 . See further, title 
Kvidexce. 

(p) 8hep. Touch. 375. 

(o) Pearsall v. Summersett (1812), 4 Taunt, 593 ; Payler v. Ilomersham (1815), 
4 M. ft S. 423; Liverpool iraierworks Co, v. Atkinson (1805), 6 Bust, 507, where, 
the recital being that obligor had agreed to collect rents etc. for twelve months, 
the condition was that il he should at all times during the continuance of such 
his employment use due diligence and render the olmgees from time to time 
a true account, and should also so long as he should continue to be employed by 
them from time to time obeerve and perform the orders of their oommittoo, the 
obligation to be voiid, and it was held that the condition that he should account 
and pay all sums received etc. was limited to twelve months. 

(v) Arlington v. Merricke (1672), 2 Snund. 411, where the recital wm of Die 
appointment of a deputy postmaster for six months, whDe the condition was 
that if he duly and jwtnfally executed the duties of the ofiice during all the 
time be should continue deputy postmaster, the obligation to be void, and it was 
held that the obligor was only bound for nx months ; African Co, v. Mason 
(1714). cited 1 Str, 227, where a condition fmr a rec«>er*s accounting for all 
•oiaa received waa limited by the recital to moneys received at a particular place. 
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f»ect, ft. absence of an express stipulation to that effect («). The effect is 
Interpreta- merely to limit the liability of the obligor to the sum mentioned in 
tlon. the recitals («). 

Obligation condition will not he controlled or limited by recitals which 

unafeciodby aro not clearly inconsistent therewith (t). nor will recitals affect the 
rcoitaU. obligatory part of a bond if that part is clear and unambiguous, 
because nscitals are not considered to form part of the obligation, 
but to be incorporated with and form i>ai t of the condition (a). 

Effect of 177 . The condition may bo restrained by a memorandum indorsed 

intlorsement. lioijd, if it appears to have been tlie inbuition of tlie parties 

that tlie memorandum should form part of the condition, and it was 
indorsed on the bond Indore execution (//). 

No time fixed 178 . Where the condition is for payment of money, and no time is 
fixed for iiaymont, the money is payable immediately (c) ; where it 
ormaoce. performance of any other act, the act must be performed 

within a reasonable timeO/). 

Several, joint 179 . Where a bond is entered into by two or more persons by 
nlid joint**’ which they bind tliein.solves for a certain sum of money each, they 
boudi. arc liable severally only (c). Where they bind themselves and each 


(») Pitrher V. Wise (1817), G M. & S. 2559; Gordon v. Rae (1858), 8 E. & 13. 
10(i5. at pp. 1080, 1087. 

(f) Amindinn Joint Stock Rank v. Dnileyt [1899] A. C. 390, where A. and B., 
having given to a bank a joint and several guaiuntoe limited to X'‘2,500 for over* 
drafts to a customer, afterwartU guyo a joint and several bond, in which it was 
recited that the same customer desired advances in excess of the £2,500, tho 
condition being for repayment of the balance of the current account, and it 
was bold, the guarantee being invalid, that tho condition, being plainly to 860111*0 
puyinont of all sums advanced, was not limited b^’^ the recitals to sums in 
excess of the £2,500 ; Bird v. hake (1863), 1 Hem. & M. 111. 

(o) Inyhhy v. Swift (1833), 10 Bing. 84, whore a bond in the penal sum of 
£1,000 was not reduco»l to £500 by a i-ocital that the obligor had taken a fann 
of tho obligee, and it had lieon agreed that he should enter into a bond with 
sureties in Uie penal sum of £500 for the duo payment of the rent, and it was 
held that even the liability of the sureties was not limited to the amount men- 
tioned in the recital ; Sansom v. Bell (1809), 2 Camp. 39. 

(5) Broke v. Smith (1001), Moore (k, b.), 679 ; Hurst v. Jennings (1820), 5 B. 
& O. 050; Bnrgh v. Preston (1800), 8 Term Kep. 483, where an indorsement 
that the obligee bad given an undertaking not to sue on the bond until after 
tho obligor's death was held to make the bond in olfoct payable only by bis 
representatives: Reed v. Norris (1837), 2 My. & Cr. 361, where, a son being 
indebted to his father in a bond conditioned for payment of £1,000, with interest, 
the father and eon joined in a bond, the son ns surety, for £500, given by the 
father to a third person, a memorandum lieing iudoi-sed on the £1,000 oond 
that the son was not to be called upon for myuiont until the father had paid 
all pnuci))al and interest under the £500 bona, and it was held that the indorse- 
meat did not affect the obligation of the son to my interest under the £1,0<K) 
bond, but that the principal sum could not bo called for until all sums payable 
under the other bond had been discharged. 

(c) Parguhar v. Mtfrn's (1797), 7 Term Eep. 124 ; Shop. Touch. 369. 

(«0 Oo. Xitt 208 a, b. 

(e) OoUins v. Prosser (1823), 1 B. & C. 682, where the bond was for payment 
of it 1,000, **lor which imyment we bind ourselvos, sjid each of us for him.<4elf. 
for the whole and entire sum of £t,000 each** ; ArmstrofM v. CuhiU (1880), 6 
It. E. Ir. 440, where a bond expxessed, ** We . . . are held and firmly bound 
in tho sum of £50 i>ach ... to which payment ... we hereby bind us and 
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of them, the liability is joint and several (/). Where there are no 
words of severance, the obligation is primd facie only joint, but it 
may be construed as joint and several if that appears to have been 
the intention having regard to the terms of the instrument as a 
whole (g). 

Sect, G. — Operation and Imidcnts. 

SuB«Si:cT. 1 , — fn General* 

180. The effect of a single bond (/<) is simply to create a specialty 
debt for the amount of the obligation. The effect of a double or 
conditional bond(0 at common law was to impose a liability on tlie 
obligor to perform the condition, or on a breach therorif to pay the 
sum named in the obligatory part; but where tluit sum is a 
penalty the obligee is now, by the operation of two statutes here- 
after referred to (A), which superseded the ancient jurisdiction of 
equity to grant relief against penalties, only entitled on breach of 
the condition to recov’er a sum commensurate with the actual loss 
sustained by the breach (k), 

181. A bond executed after December 31, 1881, though not 
expressed to bind the heirs, operates to bind tlie heirs and real 
estate, as well as the executors and administrators and personal 
estate, of the obligor, subject to the expression of an intention to the 
contrary (/). 

182. Bond debts for valuable consideration no longer have tlie 
priority over simple contract debts which they formerly had in the 
administration of the assets of a deceased obligee, nor, on the other 
hand, are voluntary bonds now postponed till after the satisfaction 
of debts for valuable consideration (in). 


each of us, our aad each of our heirs, etc.,” was hold tho soparafo bofid of each 
for £u0. For a furin of such bond, see Fncycloj)rodia of Forms, Vol. II., p, 
538. 

(/) In the following cases ilio obligation was held to bo joint nnd several: 
** ICnow all men that we are bound . . . for payment whereof I bind inysoif, 
my heirs etc. . . . Sealed with our seals ” (Sayer v. CVmyfor (I09i0, JiUtw. (>9.5) ; 
where A. and B. were expres.sed to jointly and sovorally bind themselves, the 
condition being that if they or either of them duly jiaicl an annuity to C. for 
life in tho following manner, namely, one moiety by A. during his life and the 
other moiety by B. during the life of A., and after tho death of A, the whole^by 
B., his heirs etc. during the life of 0., the bond to Ihj void (Church v. King 
(183G), 2 My. & Cr. 220); where three bound themselves jointly and their 
respective heirs eto. to pjiy et-c. conditioneil to be void if they or either of 
them iKiid etc. {Tiyphis v. Coatee (1853), 18 Beav. 401). For a form of such 
bond, st'e Kncvcloptmia of Forms, Vol. II., p. 530. 

(g) As to this, see p. 91, poet. A bond, though joint at law, may be ctm- 
strued as joint and several in equity ; see Primrose v. llrtmiley (1739), 1 Atk. 
88 ; Devaynes v. AToWe (1816), 1 Mer. 530, 539 ; f.ane v. WHIiame (109.3), 2 Vern. 
292; Levy v. &de (1877), 37 L. T. 709; Sumner v. Powell (1810). 2 Mer. 30; 
Beree/ord ▼. (1875), B. R. 20 lOq. 504; Kichardson v. //orfon (1843), 

0 Beav. 185. 

h) See p. 80, ante, 

«) See p. 80, ante, 

k) See pp. 93 et eeg., pod, ^ 

Oonveyaacing ana Law of Property Act, 18.SI (44 & 45 V e.t. e. 41), o9. 

So do simple contract debts since 183.3. 

(w) See title Exbcutous and Ai»MiNi.sTtuTORS. 
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188. Where a bond is given to secure the payment of a simple 
contract debt, the simple contract debt will merge in the specialty (n), 
provided that the parties are the same, and that the specialty is 
co-extensive with tlie simple contract debt (o), and provided that 
there is no expressed intention to the contrary (p). 

But if the specialty is not co-extensive with the debt secured 
thereby, as where a bond conditioned for the payment of a limited 
amount was given to secure the payment of a sum then due, and 
such further suras as might become due, without specifying any 
limit to such further sums, it will not operate as a merger ( 7 ). 
Nor will there be any merger where the bond is only taken by way 
of collateral or additional security (r). 

184. Where there is a covenant or agreement not to do a certain 
act, and a bond is given with a penalty conditioned to be forfeited on 
doing the act, the court will not refrain by reason of the giving of 
the bond from granting an injunction to restrain a breach of the 
covenant or agreement, unless it appears to have been the inten- 
tion of the parties that the obligor should be entitled to do the 
act on condition of paying the penalty {«). Primd fade, if a person 
agi-ees not to do a certain thing, and to pay a certain sum if he does 
do it, there are two independent agreements and he is not entitled 
to break one agreement on condition of his performing the other («). 

185. Where a bond contains recitals, the obligor is estopped from 
denying the truth of the facts recited, but not so the obligee (a). 
Thus, if it be recited that the obligor has received certain moneys 
due to the obligee, the obligor will not be permitted to prove that 
he never in fact received such moneys {h). So, if a bond is con- 
ditioned for the payment of rent of premises recited to be demised 
by an indenture at a certain specified rent, the obligor is estopped 
from showing that the indenture was never executed, or that a 
lower rent was reserved thereby than that mentioiied in the recital, 
even if such was the fact (r). Nor where a particular consideration 

(ti) price V. Moultm (I8dl), 10 C. B. 601 ; Oiren v. Ihmnn (1851), 3 Mao. & 0. 
378; Rolfe v. Vetenon (1772), 2 Bro. Purl. Cas. 430; llWbrarti v. Gylee (1090), 

2 Vern. 119. 

llmler v. .lAiyor (1805), 19 0. B. (k. «.) 70. 

iff) CcmimMaioaer of Stampe v. Ilifty [1891] A. 0. 470. 

(</) JSorfoJk Hail, Co, v. JW’ATamtiru (IS49), 3 Kxch. 028 ; Ifuhnn y. Be// (1841), 

3 Man. A a. 213. 

(r) Holmes v. Bell, SH}>ra; Ttroftenut/ v. Votioy (1824), 3 B. & 0. 208. 

(<) Fretieh v. Mucalt (1842), 2 Dr. & War. 2(i9; HarJtj v. Martin (1783), 1 
Cox, ICq. 20 ; VUrksou v, AVj/e(l863). 33 Boav. 227 ; (Jrareh/y, /ktrrnrd 
(1874), li. H. 18 IC*]. 518; Bird v. lake (I-SIW), I limn. & U, 111 ; Jones v. 
//frtiyi** (1877), 4 1>. 030; London and Yorkshire Hank, Lid, v. Pri/t (1887), 

50 Ti, J. (CII.) 987 ; National Provincial Bank of Kwjland v. Marshall (1 88S). 40 Ch. 1 >. 
112, 0. A., wheroUie condition of tba bond waa Umt if the obligor Rhoiild pay to 
the obitgeea 1*1,000 aa liquidated dawagea in caae the obligor ahotild at any time 
within two yeara after ho ah<iuld have retired or been dismiaaed from theaervico 
of the obligee.^ acc«|>t any employment etc., and it woe oonatruml aa intendeil 
to impoae an obligation not to enter atich em{dovuient, and an injunction waa 
granted accordingly, though the obligor waa willing to pay the £1,000. 

(a) Buktro, (1823), 1 B. d O. 704 ; Itou nUet v. ./deal (1809), 2 Taunt. 141. 

(b) T. Wright (IT73). WOlea. 9. 

(c) lainson y. Tremero (18.14), 1 Ad. A El. 792 ; Nosier v. Searle (ISOo), 2 
Boa. A in 299 ; I r. King (1599), Uro. Elia. 757. 
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16 recited can the obligor show that the consideration was in fact 
different, except for the purpose of showing that it was unlawful, and 
that the bond is therefore void(fO« 


186 . A bond given to two or more obligees {c) may be given to 
them jointly or severally, but not jointly and severally (/). The 
general rule is, that if the interest of the obligees is joint, the bond 
will be deemed to have been given to tlicm jointly, and if their 
interests are several, then severally (^ 7 ). Iti the case of a joifit 
l)ond, the right passes to the survivors on the death of one of the 
obligees, and they alone can enforce the obligation, the representa- 
tives of the deceased not being entitled to sue (A). If the bond 
is several, the representatives of a deceased obligee may sue, or join 
with the survivors in suing, tliereon(/). A bond executed after 
December 81, 1881, with two or more jointly, to i)ay money or do 
any other act, is deemed, in the absence of the expression of an 
intention to the contrary, to include an obligation to pay the money 
or do the act to or for the benefit of the survivor or survivors, and of 
any other person to whom the rig] it to sue on the bond devolves (k) ; 
ana if the money is expressed to ho owing to two or more on a joint 
account, it is deemed to remain money belonging to them on joint 
account, as between them and the obligor, so as to entitle the 
survivor or survivors, or the representatives of the last survivor, to 
give a good discharge (/). 


^ 187 . Two or more obligors may he hound jointly, severally, or 
jointly and severally (in ) . If hound severally, each incurs a separate 
liability according to the terms of the bond, which will bind his 
estate and real and personal representatives. If hound jointly only, 
the obligation devolves upon tlie surxdvors on the death of an obligor, 
and the estate and representatives of a deceased obligor, other than 
those of the last survivor, are under no liability (n). But a bond, 
though joint in form, and though it would be construed as creating 
a joint obligation only at law, may in equity, in the administration of 
the estate of a deceased obligor, he construed os joint and several, 
especially in the case of a bond given by partners, or in substitution 
for a pre-existing joint and several liability (o). Where the obligors 
are bound jointly and severally, the real and personal representatives 


(d) JItU V. Manchtster and Salford Watenoorks Co. (18:31), 2 B. & Ad. 544. 

(e) As to actions on joint, and joint and several, bonds, see p. 102, jmt; and 
as to the discharge of such ^nds, see pp. 98, 99, r^ost. 

(/) Bradbume v. Botfi^d (1845), 14 M. & W. 559. 

(y) See Steed* v. Steed* (1889). 22 Q. B. D. 537 ; JladJon t. Ayre* (1858), 1 
E. B. 1 18 ; Palmer v. Mallet (1887). 36 Ch. D. 411, C. A. 

(A) Martin v. Crompe (1097), I Ixl.Baym. 340; Andereon v ^ Mariindale (IHOl), 

1 Kiwt, 497. 

(0 Wither* V. Bireham (1824), 3 B. & C. 254; Palmer v. Spanhott (1842), 4 
Man. A G. 137. 

(h) CkmveyAncing and I^w of Property Act, 1881 (44 A 45 Viet c. 41), s. 60. 
(0 IMd., s. 61. 

(m) See pp. 80, 88, ante, 

(n) White r. Tyndall (1888), 13 App. Cas. 263. 

fo) Bere*ford ▼. Brawniny (1875), L. B. 20 Eq. 664 ; Lane ▼. William* (1693), 

2 Vera. 292; Demyne* v. N^e (1816), I Mcr. 530; Primnm ▼. Bromley (1789), 

I Atk. 88; lewyy. Sale (1877), 37 L. T. 709: Sumner v. Powell (1816), 2 Her 
30 ; Bwhardmm Barton (1843), 6 Beat. 185. 
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of a (lecea&ecl obligor are liable jointly and severally with the 
survivors (p). 

Siru-,Sj,r'r. ‘J. - I'er/orniance or lircuch o/ the Condilwn, 

188. In order to avoid a bond, the condition must be strictly 
})erfornjed, so as to carry out the object and intention of the parties {q). 
If a particular day is named either for the payment of money, or 
for the performance of any other act, the payment must be made or 
the net f)er formed on or before the day mentioned (r). When the 
condition is for the payment of money, and no time is mentioned 
for payment, the money is payal)lo immediately (s) ; and when it is 
for the jHirformanco of any other act, llic act must bo performed 
within a reasonable time((). 

In neither case is it necessary that there should be any demand 
for payment or performance (a) in the absence of an express 
stipulation to that effect (le)- 

189. Wh(M*o the condition requires payment by instalments or the 
p(^rfonnance of several acts, the bond will become absolute on default 
in respect of any one instalment, or in performance of any one of 
such acts (a-). 

190. But where the performance of the condition by the obligor 
depends on some precedent act on the part of the obligee, the 
obligation of the obligor docs not attach unless and until the 
precedent act is duly performed (/y). Thus, in the case of a bond 
conditioned for the performance of one of two things within a certain 
time at the election of the obligee, performance is excused unless 
the obligee makes his election within the lime limited (^). But 
when the precedent act has been duly performed, it is not necessary, 
ns a general rule, in order that the liability of the obligor should 
nttacli, that ho should have notice thereof {a). 

191. Performance of the condition is excused, ami the obligor 
discharged from the bond, if, being possible at the time of the 

(;») ISuni$ V. Drynn or Martin (1887), 12 App. Cas. 184; Tipjnns t. Citates 
(1853), 18 Beav. 401 ; Chnrch v. King (1836), 2 My. & Cr. 220. 

(7) 2 Wnis. Saund. 47 t; Taylor v. Jlird (1750), 1 Wils. 280; Diylami v. 
Skflton (1810), 12 East, 430; Bat he v. Brtrtior (1780), 1 Doug. 382; Cutler v* 
Southern (ICOO), 1 Saund. 110; Ker v, Mitchrll (1786), 2 Chit. 487 ; Sparkte v. 
Martindale (18(»7), 8 ICaet, 693; Skinners^ Co. v. Janet (1837), 3 Bing. (jr. c.) 
481 ; London^ Brighton ^ and South Voatt Rail. Co. v. Goodwin (1849), 3 £xch. 
"30 ; Goad v. Empire Printing and Puhlithivg Co., Ltd. (1888), 52 J. r, 438. 

(r) Bigland v. Skeltofu tunra ; Jlodgton y. Bell (1797), 7 Term Bep. 97 ; Com. 
Dig. tit Condition, E and O ; Bao. Abr. tit Condition. 

(«) Earquhar v, Morris (1797), 7 Term Hep. 124; Shop. Touch. 369; Vin. 
Abr. tit Condition, C 0 ; Gibbs y. Southam (1831), 5 B. & Ad. 911 ; and contrast 
Carter v. Ring (1813), 3 Camp. 459. 

(t) Co. Litt 208 a, b. 

Di) Oildit y. Sonihamf supra ; Vin. Abr. tit Condition, C 0. 

(w) Carter y. Ring^ supra; Cappy. Lancaster llbiil), Cro. Eliss. 648; Fitzhugh 
V. ^nnington (1704), 2 Saik. 685. 

(x) Friar v. Grey (1850), 16 Q. B, 891, 910 ; Coates y. Hewit (1744), 1 Wils. 80 

(y) 3 Wins. Saund. 107 b, note 3; Vin. Abr. tit Condition, V 0; BmJdand 
r, Barim (1793), 2 Ily. Bl. ; Campbell y, French (1732), 6 Term Bep. 200. 

(•} Bac. Abr. tit. Condition, F 3. 

(«n AV ?. MiU hell (1786), 2 Chit 487 ; Cutler ?. Southern, xtt/ira; Com. Dig, 
tit Condition, 976, 
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execution of the bond, performance has become impossible by the 
act of God (b), the act of the legislature (c), or the act of the 
obligee (d). So, if the condition is in the disjunctive, and gives the 
obligor the option of performing one or other of two things, the bond 
will generally be discharged, if, both being possible at the time of the 
execution of the bond, the performance of either of them becomes 
impossible by the act of GodG0» or the act of the obligee (/) ; though, 
in the case of discharge by the act of God, the question probably 
depends in each case on the intention of the parties (//). But the 
obligor is not excused by performance becoming imjmssihle where 
the impossibility is caused by his own act or neglect (//). 

SUB-Siicr. 3. — A^nouut recoverable on Jlnach of Condition. 

192. The amount recoverable on a bond forfeited by breach of the 
condition is in all cases limited, both at law and in e(|uity, to the 
amount of the penalty fixed by the obligatory part, with costs, even 
where the principal and interest payable according to the condition, 
or the damages sustained by the breacli, exceed that sum (i). If, 
however, a judgment is recovered on the bond, it will carry interest 
until satisfied, though the amount of the judgment, with interest, 
may exceed the amount of the i)enalty (j). And where interest has 
been paid as interest, and has l)een applied as such, the amount 
ultimately pa3"able may exceed the amount of the i)cnalty, provided 
the principal and interest payable at any one time never exceeds 
that amount (A). 

Where the sum named in the obligatory part is not a penalty, as 
in the case of a bond for a specified sum, conditioned for payment 
of the same sum with interest, the rule that the amount recoverable 
is limited to the sum named in the obligatory part does not apply (I). 

(//) Bttc. Abr. tit. Condition, N and Q ; Thoma$ v. Howell (1692), 1 Salk. 170; 
Shep. Touch. 372 ; Vin, Abr. tit. Condition, G c. ; Co. Litt. 206 a ; Com. Dig. 
tit. Condition, D 1 ; Brown v. London Corporation (1861), 9 C. B. (n. 8.) 726, per 
Williams, J., at p. 747, affirmed 13 C. B. (n. s.) 828 ; Leitrim {Earl) v. Htewart 
(1870), I. E. b a L. 27. 

U) Davin v. Car// (IboO), 15 Q. B. 418. 

{ft) Co. liitt. 2U6 b; Vin. Abr. tit. Obligation, R 2 — 4 ; Cora. Dig. tit. Con- 
dition, K 2, L o ; Duverifier v. Eellowee (1828), 2 Moo. & P. 381, 411. 

(f) /Mwjlittr'e Case (1595), 6 Co. Rep 21 b; L* itHvi {Ear!) v. Steward supra. 

(/) Duveryier v. Fellowes^ supra; Gum. Dig. tit. Obligation, K. 2. 

(//) Barkworth v. Young (1856), 4 Drew. 1, 25. See further, Anon. (1688), 1 
Salk. 170. 

(A) Bigland v. Skelton (1810), 12 East, 436. Compare BeswieJe v. Swindells 
(1834), 3 Nev. & M. (k. ii.) 159, 5 Nev. & M. (k. b.) 378. 

(i) IlaUon V. Harris, [1892] A. C. 547; Wilde v. Clarkson (1795), 6 Term 

Rep. 303; Clarke Y, Seton (1801), G Ves. 411 ; Hughes v. Wynne (1832), 1 My. 
&. K. 20; Mackworth v. Thomas (18u0), 5 Ves. 329 ; Braugwin v. Perrot (1777), 
2 Wm. Bl. 1190; WhiU v. Sealy (1778), 1 Doug. 49; Shntt v. Procter (1816), 2 
Marsh. 226. The rule that no more can be recovered than the penalty and 
coats is a general rule applicable to all bonds, and replevin Wiids are no 
exception to the rule {Branseomle t. Scarbrough (1844), 6 Q. B. 13); see title 
Distress akd Rkplevjr. In Orant v. Grant (1830), 3 Sim. 340, a decrw waa 
made in equity for the full payment of principal and interest though it ex- 
ceeiled Bie penalty of the bond, on the ground that the obligor had prevented 
the obligee from recoveiing by vexatious proceedings, but such a case could 
hardly occur nowadays. And see v. A'eWe (1868), 3 Ch. App. 691. />/»«• 

r {Ltrrd) ▼. Church (1788). 2 Term Rep. 388, must be considered overmied. 

(j) M Clare v. Dunhu (1801), 1 East, 436. 

(k) Knipt V. Mair, [1900] 1 I. R. 372. 

(0 Fronde T. Il'Ofon (1824), 1 Ry. d M. 105^ 
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193* Where an action is brought on any bond containing a 
condition making it void on the payment of a lesser Bum, the 
payment of the jiiincipal and interest due by the condition, though 
not strictly in accordance therewith, may bo pleaded as effectually 
as if the payment had been according to the condition (m) ; and 
if at any time pending any such action the defendant brings into 
court the amount of the principal and interest due and costs, the 
money so brought in must ho taken in full satisfaction («). The 
effect of these provisions is that, in the case of a money bond with 
a penalty, no sum can bo lecovcrod in excess of the principal and 
interest ])ayuhle according to the comlition ('>)• 

194. In an action on a bond conditioned for the i)crformaiice of 
a covenant or agreerntmt in any indenture, deed, or writing, the 
plaintiff must(;>) assign a breach, or as many breaches as ho thinks 
fit, of the condition ; and though he is entitled, on proving a breach 
of the condition, to judgment for the full amount of the penalty fixed 
by the bond, he ctin only actually recover by execution the amount 
of the damages sustained by the breach or breaches assigned (</), the 
judgment remaining in force as security for sucli damages as may be 
sustained by any further breach (r). 

The amount actually recoverable under any bond within this 
enactment is therefore limited to the damages, not exceeding the 
jwmalty («), sustained by the non-performance of the condition (0. 

195. The only bonds within the statute of Anne are bonds condi- 
tioned for the payment of a lesser sum at a specified time. Bonds 
conditioned for the payment of a specified sum by instalments (a), or 
for payment of an annuity (ip), are within the statute of William III., 
and not witliin the statute of Anne, and on default in payment of 
an instalment breaches must accordingly bo assigned. A post obit 
liond, when the money becomes payable, is within the statute of 
Anne (or). A bond conditioned for the payment of a principal sum 
at a future date, with interest payable periodically in the meantime, 
is within the statute of William 111. until the principal sum has 
become payable, and if an action is brought before that time on 
default in payment of interest, breaches must be assigned (a) ; but 


(m) Stai. 4 & 5 Anne, o. IG, 8. 12. Part payment may also be pleaded 
{liMhand y. Dovi$ (18S1), 10 0. B. 645). 

(f>) Stat 4 & d Anne, c. 16, a. 13. 

Co) Boo Engiaod y. JFaUon (1642), 9 M. & W. 333. 

(p) 8tat 8 ft 9 Will 3, o. 11, s. e. Though the word ** may ” is used in the 
statute, it is oompulsory (/Co/«t y. JtosnooU (1794), 6 Term Itep. 538 ; IViar v. 
Oftjf (1850), 15 a B. 891, 910; y. OotOdlng (1799), 8 Term Bep. 126). 

But it is not necessary in any case for the Crown to assign breaches (B. v. 
/^olo (1826), 1 y. ft J. 169, 171). 

i f) T. Bom (1794), 5 Term Hep. 636. 

r) Juddr. Ewmo (1795), 6 Term Bep. 399. See p. 102, post. 

•} Maokwortk ▼, TAomat (1800), 5 Yes. 329. 
i) Hitrdjf V. Beni, wpm ; Hwmtp ArmUa^ (1823), 12 Piios, 441. 
n) BmnUm (1805), 6 East, 550; Murray t. Blair {Eart) 

(1823). 2 B. ft a 62, 90; Bruton t. Bemia (1872), L. E. 8 Bxoh. 19. 

(w) OoBum Obms (1758), 2 iNur. 820; Waleol t. Qouidbty^ supra ; Ifach* 
tsoka T. TAssms, si wrs. 

(a) BmMk w. Amdiim), 10 Bing. 125, at p. 162. 

^1 VMIlMiii?.XaAfi^(im},31Lft^^ ia no powsr in sudt 
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after the date fixed for payment of the principal the statute of 
Anne applies, and it is not necessary to assign breaches (b). 

An arbitration bond conditioned for the performance of the 
award is within the statute of William III., and breaches must be 
assigned, though the damages may be ascertained by the award (c). 
And where a bond was conditioned for the payment of a sum 
certain, but by a deed of the same date it was agreed that the 
obligee should be entitled to enter up judgment when he thought 
fit, it was held that the bond was substantially for performance of 
an agreement, and that breaches must be assigned (d). 

196. When a bond is conditioned for the payment of a lesser sum 
of money, interest is recoverable though not expressly reserved, an 
agreement for payment of interest being implied ; and if no date 
for payment is specified, interest runs from the date of the bond (<»). 
But this implication only arises in the case of a penalty bond, that 
is, where the sum named in the obligatory part is in excess of that 
named in the condition. A bond in a specified sum conditioned 
for the payment of the same sum, without interest being mentioned, 
is, in effect, a single bond, and the amount recoverable is the prin- 
cipal sum without interest (/'). 

197. Neither the statute of Anne nor the statute of William III. 
has any application to bonds in which the sum named in the obli- 
gatory part is not in the nature of a penalty. 

Where a bond is conditioned for the payment of a sum of money 
by stated instalments, and it is provided that in default of payment 
of any one instalment the whole sum remaining unpaid shall become 
payable, the acceleration of the payment of the remaining instal- 
ments is not a penalty, and on default in respect of any in- 
stalment the entire sum may be claimed (//). 

And if a creditor agrees to accej)t part payment of a debt in full 
discharge, and takes a bond for iiayment of the full amount 
conditioned to bo void on part paj^ment, whether in one sum 
or by instalments, the full amount of the debt can be claimed 
in the event of a breach of the condition, though only in respect 
of one instalment, the amount in the obligatory part not being a 
penalty, but the sum actually due {h). 


a ease to stay proeoeilijiga on j»aymoiit of the interest due and coste, the 
plaintiff being entitled to judgment for the j>ena1ty as security for the debt 
under the statute of William III.) ; v. Wyntt (1H13), 1 i>ow. & Tj. 6SH ; 

Jmld V. Kmm (1796), OTerm Kep. 399 ; (Jow/ett v. Ifan/tfrth (17v4), 2 Wm. HI. 9.*»S ; 
Tfffhe V, Crafler (1810), 2 Taunt. .887 ; Hkiumr*' Co. v. .JonfK (18.37), 4 St*ott, 271. 

(6) Roakfi V. MaoHrr (18-15), 1 C. IJ. 531 ; v. lUtnd (183.3), 10 Ifing. 125 ; 

Jamrt v. Thomm (18.3.3), 5 H. Sc Ad. 40; and see Shaw v. H^tjnresttr [MarqniB) 
(1830), G Bing. .38.7. 

(c) Welch V. Ireland (1805), 0 Eant, G13. 

(a) JIurgt V. (182G), 5 Jl. & U. G50. 

(«) Jle Dixon, [HHWI] 2 Ch. 5G1, C. A. ; Far*/uhar v. Mtfrri* (1797). 7 Term Rep. 
124. 


(/) flutfanx. 7*uy«(l79S), 1 Sc I’. .3.37. 

(y) Protector Loan Co. ?. Urice (1880). 5 Q. H. H. .592, A. ; Wallintjford r. 
Mutual Society (1880), 6 App. Cu-ss. 685. 

(A) Re Neti, Mix parte Burden (1881), IG Ch. I». G75; Thomp$<n v. Hwhrok 
(1889). U B. 4 H. L. 1. 
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So, if a bond is conditioned for the payment of a principal sum 
at a future day, and interest at stated periods in the mean- 
time, the principal to become payable immediately in default of 
the regular payment of interest, tlie acceleration in the time for 
payment of the principal is not in the nature of a penalty, and 
on a breach in respect of the payment of interest the whole 
sum due for principal and interest may be recovered (i), 

198 . Where a bond is conditioned for the performance of an act 
or acts other than the payment of money, the question \Yhether 
the sum named in the obligatory part is to be deemed a penalty 
or liquidated damages depends on the circumstances of the 
particular case and the presumed inlention of the parties (/r). 
Where it is in the nature of liquidated damages, the statute of 
William III. does not apply, and on breach of the condition the 
sum named in the obligatory part is recoverable (Z). The principles 
by which the courts are guided in determining whether the 
amount agreed to he paid on a breach is a penalty or liquidated 
damages are discussed in detail in another part of this work (771). The 
following is a very brief summary of some of the leading rules: — 

( 1 ) The fact that the sum is described as a penalty or as 
liquidated damages is not conclusive. Indeed, it is almost 
immaterial (77). 

( 2 ) Where the condition depends upon the performance of one 
net or the happening of one event only, and the sum in which the 
obligor is bound is not largely in excess of the possible damage 
which may be sustained by the breach, it is jmvid facie liquidated 
damages [0), 

( 3 ) Where the amount of the damage sustained by breach of the 
condition must necessarily bo small in proportion to the sum in 
which the obligor is bound, the sum is a penalty (;?). 

( 4 ) Where the condition is for the performance of several acts, 
or happening of several events, some of which are of serious and 
others of trifling or less serious importance, the sum in the 
obligatory part of the bond is a penalty (7). 


(i*) Good V. Empire Vrinthiff and PuhlUhing TAd. (1888), 52 J. P. 438. 

{k) Waflii y, i<mUh (1882). 21 Ch. D. 243; mUon v. Love, [I8UG] 1 Q. B. 626, 
C. A. 

(/) Strickland y. Wmiarne, [1809] 1 Q. B. :1S2. C. A. 

(m) Soe titlo Bamaqss. 

(h) Kemhtey. h'arren (1829). 6 Bing. 141; lie W'ktte and Arthur (1901), 84 
Ti. T. 694 ; !! «//#> v. Smithy eupra ; WHlsim v. Ltnr,eupra ; Law v. lieddiich l^al 
limtrdy [1892] 1 Q,. B. PH, V. A. ; (Utplelmuk Kmjinrerituf and Shipbuilding Co.y, 
yzquierdo y (laetaneda (/>«m doer Hamm)y [118)5] A. O, 6, ;»#t Lord HALSBUKY.ut 
p. 9 ; PuUk lI'orA’it Cammieiionere v. //ill, [1900] A. 0. 3«>8, /fcr Jjord Duneuin, at 
p. 375. But nee V. .S/eirw«Ofi,[1906] 2 K. B. 345, p^Kknnkuy, J.,atp. 350. 

(o) Strirtdand y, enjtra^ whore the condition was obedience to an 

kijunctiou to retrain from tros{>af«ing on the obligee’s land, and the sum in 
which the obligor was bimnd was £100 ; Law ▼. Itedditch J^oetU Boardy tupra ; 

‘i Mnginetring and Shijdtnitding Co. v, Vzguierdoy Caeianeda (/Ma Jose 
), V. A'innisr (185(B, 4 Kx<di. 776. 

(p) Wuliit V. Smith, itfpra ; Lmo v, Beddiich Loral Board, tupra; WBUon v. 
j'.ow, inpra ; Ktphinstone (Lord) y, Atonkland Iron and Coal Co. (1886), 11 
App. (^. 332. 

'I f . hltmldand Iron and Vml Co., $upra ; Wilhtm v. tem. 
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199. The obligation created by a bond being a legal chose in 
fiction, any absolute assignment thereof not purporting to be by 
way of charge only, of which express notice in writing is given 
to the obligor, is effectual (subject to all equities which would 
have been entitled to priority over the right of the assignor (r*)) to 
transfer the legal right thereto, and all remedies for tlie same, 
as from the date of the notice (s). 

In equity the obligation may be assigned by a verbal agreement 
for valuable consideration, subject to all equities existing at the 
time of notice of the assignment being given to the obligor (/). 

Although, as a general rule, the assignee of a bond tabes 
subject to all equities, and acquires no better right than the assignor, 
the obligor may be estopped by his conduct from denying the 
validity of the bond as against an assignee for value without notice, 
or from setting up other defences which would have been 
available against the assignor (?0. 

Sect. 8 . — Discharge of the Obligation, 

200. The obligation of a bond may be discharged in any one of 
six ways : — 

(1) By due performance of the condition, or, in certain cases, by 
performance thereof becoming impossible (a). 

(2) By payment, after breach of the condition, of the amount 
recoverable, in the case of a bond within the statute of Anne {h), 

(8) By accord and satisfaction (c). Since the Judicature Acts an 
accord and satisfaction, though by parol, and whether before or 
after breach, may be pleaded to a claim on a bond (c). 

(4) By release or covenant not to sue (d). 


[1890] 1 Q. B. 020, C. A. ; Wallis v. Smith (1882), 21 Ch. D, 240; humble v. 
Farren (1829), 6 Bing. Ml ; Law v, Jtedfiitch Loml Ihmrd^ [1892] 1 Q. B. 127, 
C. A. 

(r) See Oraham v. Johnson (1S09), L. B. 8 Eq. 30, where, the obligor being 
entitled, as against the obligee, to cancellation of the bond, it was held that an 
assignee for vuluable c<>nsuleration was in no better position and could not 
enforce the bond as against the obligor; Fayms v, Mortimer (1859), 4 De O, & J. 
44 7. See also Glasse v. Marshall (1845), 15 Sim. 71 ; Vhamhrrs v. Manchester 
and Milford Hail. Co. (1804), 5 B. & S, 588, per Blackbuun, J., at p. 011 ; He 
Cork and Youyhal Rail. Co, (1869), 4 Ch. App. 748, per Lord Uatubkley, at 
p. 760. 

(•) Supreme CJourt of Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (6). And 
see Veriae v. East Anglian Railways Co. (1850), 5 Exch. 280, as to the transfer of 
bonds under the Companies Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 16). 

(0 For assignments generally, including equitable assignments, see title 
CiiosBS IN AcrrioN. 

(tt) Re South Essex Estuary Co., Ex parte Charley (1870), L. B. 1 1 Eq. 157 ; Re 
Hercules Insurance Co., Brunton's Claim (1874), L. B. 19 Eq. 302, cases where 
companies were estopp^ from denying the validity of bonds given by them in 
the hands of ossignoes for value without notice; IHckson v. Swansea Yale Rail, 
Co. (1S68), L. B. 4 a B. 44. See also Hawker v. IJallewdl (1856). 25 L, J. (OH.) 
658. 

(o) See pp. 92, 93, ante. 

\b) 4 Anne, o. 16, s. 12 ; and see p. 94, ante. 

(e) Steeds v. Steeds (1869), 22 Q. B. D. 537. See further, title Contkaot. 

(«Q See titles Ooittbaot ; Guajiaktee; and Major v. Major (1852), 1 Drew. 166 ; 

H.L.— HI. 16 
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( 6 ) By cancellation, by or with the consent of the obligee, with 
the intention to cancel the bond(<;). But a cancellation by the 
obligor or a stranger without the consent of the obligee, or a can- 
cellation by mistake or accident, without the intention of cancelling, 
will not alTect the obligation (/). If, however, a bond is produced 
by the obligor in a cancelled state, it is presumed to have been 
cancelled animo cancellandi by or with the consent of the obligee ((/). 

( 6 ) By a material alteration by the obligee after execution (/i). 
An immaterial alteration will not affect the validity of the bond (i) ; 
nor will an alteration by the obligor, because a person is not 
permitted to take advantage of his own wrong (/c). Alterations 
made before the bond is completely executed, with the assent of all 
the parties, do not affect its validity (/) ; and blanks may be filled up, 
even after execution, by consent of all the parties (m). But if, after 
a bond is executed by some only of several obligors, a material 
alteration is made without their consent, they are discharged, 
though they may subsequently assent to the alteration and partly 
perform the condition of the bond (n). 

201. A bond given to two or more obligees jointly may be dis- 
charged by a payment to (o), or accord and satisfaction with (p), any 
one of them ; and, in the absence of fraud ( 9 ), a release by one con- 
stitutes a good defence against them all (r), though it is otherwise 


Shore V. S?tore (1847), 2 Ph. 378; Jiodgee v. Smith (1599), Cro. Eliz. f>23. But 
ftti intention to release is not sufUciout (Jorden v. Money (1854), 5 H. L. Cas. 
185 ; lie llohnee (1801), 5 li. T. 382). 

(e) 3 Prest. Aost. 103 ; SeaUm v. Ilemon (1078), 2 Lev. 220. See fuitker, 
title Deeds and other Instruments. 

(/) Kx jmrte Smith (1843), 3 Mont. D. & Do O. 378 ; Itapery, Iiirkb*>ck (1812), 
15 East, 17; Wilkinson v. Johnston (1824), 3 B. & C. 428; Bolton v. Varlme 
{Bishop) (1793), 2 Uy. BL 259; Vonhoven v. Giesque (1700), 4 Bro. Pari. Cas, 
622. 


{y) AUager v. Close (1842), 10 M. & W. 570; and compare Re Dixon^ [1900] 2 
Ch. 501, C. A. 

(5) PiyoVs Case (10! 5), 11 Co. Bop. 20 b. See further, title Deeds and 
OTUKR Instruments. 

(t) Shop. Touch. 09 ; IPaa^r^ v. Bussell (1814), 6 Taunt 707. 

{k) Shop. Touch. 69. 

(/) Zouch V. Clay (1671), 1 Tent. 185; Matson v. Booth (1816), 5 M. & S. 223. 

(m) Hudson v. (1829), 2 Moo. & P. 003, 692; Texira v. Evans^ cited in 

Master v. Miller (1793), 1 Aiist. 225, Ex. Ch., per Wilson, J., at p. 229. 

(n) Adanis y. Bateson (1829b 6 Bing. 110. In Ellesmere Brewery Co, v. Cooper^ 
[18961 1 Q. B. 75, a bond oy the terms of which four sureties jointly and 
severally bound themselves, the liability of two of them being limited to £50 
each, and of the other two to £25 each, baving been executed bv three of them, 
the fourth, whose liability was limited to £50, executed it adding to hie sig- 
nature ** £25 only ** ; and the obligee accept^ the bond so executed without 
objection. It was held that the first thiee signatories were discharged by the 
alteration, and that the fourth was also discharged, because he had execuM it 
as a joint and several, and not as a several, bond. 

(o) Powdl v. Brodhurst, [1801] 2 Ch. 164 ; Husband v. Davis (1851), 10 0. B. 


A'e^«af<(1840),7M.& W. 264. Compare 




' /f 


(f>) nwa.sv. 

22 6. B. D. 537. 

(q) Barker v. Bithardmm <1827), 1 T. & J. 362. 

(r) iro/lacs T. Keimll, supra; mikinsm v. Linda (1840), 7 M. & W. 81 ; 
Wild T. Wmiarnt (1840), 6 li & W. 490; /ones and Matthews v. Herbert (1817), 
7 Tbunt 421. 



Bonds. 


99 


in the case of a covenant not to sue (s). In the case of fraud, 
a release given hj one of several joint obligees will in equity be 
ordered to be delivered up to be cancelled (0- And where the 
interests of the obligees are several, a bond, though joint in form, 
will be construed as a several bond (a), in which case an accord 
and satisfaction with, or release by, one or more, will not affect the 
rights of the others (b). But in the case of bonds executed after 
December 31, 1881, if the money is expressed to be owing to two or 
more on a joint account, it is deemed to remain money belonging 
to them on joint account as between them and the obligor, and the 
receipt in writing of the survivors or last survivor, or of the personal 
representatives of the last survivor, is, unless a contrary intention 
be expressed in the bond, a good discharge, notwithstanding notice 
of severance of the joint account (r), 

202. A release of one of two or more obligors jointly, and not 
severally, bound, operates as a release of all in equity as well as at 
law((f). The same rule applies in the case of a joint and several 
bond if the release is an absolute and formal release (/?) ; but if it 
purports to be a release of the particular obligor only, or expressly 
reserves the right to sue the others, it will not operate to discharge 
them, unless their right of contribution is taken away or injuriously 
affected by the release (/). 

A covenant not to sue one or some of two or more joint, or joint 
and several, obligors, does not operate to discharge the other or 
others (y). 

If the seal of one of two or more obligors bound jointly, or 
jointly and severally, is torn off, by or with the consent of the 
obligee, animo cancellandi^ the bond is discharged as regards them 
all (/i) ; but where they are bound severally only, the destruction of 
the seal of one or some of them does not affect the liability of the 
others (i). 

Sect. 9. — Statute of Limitations, 

203. The remedy by action on a bond is barred after twenty 
years from the accrual of the right of action (/c), except in the case 


(5) V. Cooper (1839), 11 Ad. & EJ. 210. 

(<) Barker v. Bichardaon (1827), 1 Y. & J. 362, 

(a) Haddon v. Ayers (1858), 1 E. & E. 118; Withers ▼. liircham 3 

B. & C. 254 ; Palmer y« Bparshott (1842), 4 Man. & G. 137. 

(5) SlceiU V. Steeds (1889), 22 Q. B. D. 637, explained in Powell v. Brodhurat^ 
[1901] 2 Oh. 104. As to cancellation, see ICx parte Smith (1843), .3 Mont D, Sn 
l)e O. 378. 

(0 Conveyancing and Law of Proiwjrty Act, 1881 (44 & 45 Viet. n. 41), s. 61. 

(d) Harih V. Wakefield (1849), 13 Q. B. 530; He Jlirtlymn (1885), 31 Ch. IX 
177, 188, C. A. 

(e) North V. Wahefietd, su]>ra; Be Wolmershansen (1890), 02 L. T. 541 ; B^m^er 
V. Stoadlin (1738), 1 Atk. 294. 

if) IVdrd T. National Bank ^ New Zealand (1883), 8 App. Gas. 755. 

(y) ffutton y. Eyre (1815), 0 Tannt 289 ; Dean y. NewhaU (1799), 8 Tenn Hep. 
168; Lacy y. Kynaston (1702), 12 Mod. Bep. 548, 551. 

(5) Seaton y. Ifewson (lOfS), 2 liey. 220; Bayly y. (larford (1041), March^ 
12.5 ; Cotlins y. Prosser (1823), 1 B. C. 682. 

(0 OoBins y. Prosser, supra, 

(k) Civil Procedure Act, 1833 (3 d 4 Will. 4 , c, 42), s. 3. See generally, title 
LmiTATION or A(7TI0>'». 
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of a bond given by a mortgagor of land as collateral secnrKy for the 
mortgage debt, when the remedy by action on the bond is barred at 
the same time as the remedy against the land, that is to say, after 
twelve years (/). 

If, however, at the time when the cause of action accrues, the 
person entitled to sue is an infant or person of unsound mind, he 
may sue within twenty years from the removal of the disability ; 
and if at the time of the accrual of the cause of action the person 
liable to be sued is beyond the seas, he may be sued within twenty 
years after his return (m). 

Moreover, if an acknowledgment is made either by writing signed 
by the person liable to be sued or his agent, or by part payment («) 
or part satisfaction on account of any principal or interest then 
due on the bond, the action may be brought for the amount remain- 
ing unpaid within twenty years after the acknowledgment, or in 
the case of infancy or unsoundness of mind on the part of the 
person entitled to sue, or absence beyond seas on the part of 
the person liable to be sued, then within twenty years after the 
disability has ceased or of the return from beyond the seas, as 
the case may be (o). 

204. In the case of a conditional bond, time does not begin to 
run for the purposes of the Statute of Limitations until breach of 
the condition (p) ; ftuid where the condition is for payment of an 
annuity or of a principal sum by instalments, or interest at stated 
times, or for the performance of several acts in succession, a new 
cause of action arises on each successive breach, unless it is provided 
that the whole sum shall become due on default in payment of 
interest or of any one instalment, as the case may be ; and an 
action may be brought in respect of such of the suras as accrued 
due, or such of the acts as ought to have been performed, within 
the twenty years preceding the commencement of the proceedings, 
though more than twenty years may have elapsed since the first or 
any other breach of the condition {q). 

205. It is not necessary, to interrupt or prevent the operation of 
the statute, that the acknowledgment should bo made to the obligee 
or his agent. It is sufficient if made to a stranger (r). And an 


(/| V. ythii (1883), 22 Ch. D. 679. This is not so, however, whore 

the ootid is ffivon, not by the mortgagor, but by a s\irety , when the hmger period 
Applies {lie 7*mfer$ (lvSS6), 30 Uh. I». 291, (J. A.). Moreover, such a bond remains 
etiiai’ceable so loim as the mortgage debt is kept alive {ibul . ; and coin|>are lie 
Frisbi/ (1889), 43 Oh. I>. 106,0. A.). See further, titles Moutoaoe ; Limitation 
AirrioNs. 

(m) Civil IVoceduit) Act, 1833 (3 4 Will. 4, c. 42), s. 4, as amended by 

Mercantile Law Amendment Act, 1866 (19 & 20 Viet. c. 97). s. 10. 

<n) Sm lk Jh’wfu [1900] 2 Ch.d6l. 0. A, ; Antos v. Smith (1862), 1 H. & C. 238. 

(o) Civil Procedure Act, 1833 (3 & 4 Will. 4 , c. 42), a. 6, as amended by 
Mercantile Ijaw Amendment Act, 1866 (19 & 20 Viet c. 97), s. 10. 

(p) ISandere v. Coward (1846), 15 M. & W. 48; lie Jh'xon, 

(v) Am0U V. llvldm (1862), 18 Q. B. 693; lila/r v. Ornwtid (1861), 17 Q. It 
423; Re evprvi ; Afuos v. Smithy eujmi. 

(r) Moodie ?, Bmnider ^1869), 28 L. J. (CJtt.) 881 ; Fore^th ?. Rriatowe 

• Kxoh. 718, 
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acknowledgment made after the expiration of the twenty years will 
operate to revive the obligation («). 

206 . Where an action is brought in England on a bond executed 
abroad, the question whether or not the remedy is barred by the 
operation of a statute of limitations is governed by English law, and 
not the law of the place where the bond was executed (0. 

Sect. 10. — Lost Bonds. 

207 . An action maybe brought on a lost bond, and the obligation 
enforced, subject to a proper indemnity being given to the defendant, 
to the satisfaction of the Court (a). 

Sect. 11. — Actions on Bonds, 

208 . Where the sum named in the obligatory part of a bond is 
not in the nature of a penalty, as in the case of a single bond, or a 
bond for payment of a certain sum conditioned for payment of the 
same sum % instalments the whole to become due on default in 
respect of any instalment, or a bond for payment of a sum by way 
of liquidated damages conditioned for the performance of an act in 
default of which the damages are payable, the claim for the 
amount of the obligation may be specially indorsed on the writ and 
proceedings for summary judgment be taken (h). 

In an action also, on a common money bond to which the statute 
of Anne is applicable (c), the claim may be 6i)ecially indorsed ((Y). 
The usual and proper course is to indorse the writ with a claim for 
the actual sum recoverable, that is to say, the sum named in the 
condition with interest, if the penalty is not exceeded thereby, or for 
the amount of the penalty if it is less than the amount of principal 
and interest ; but where a writ was specially indorsed with a claim 
for the penalty, it was held that the indorsement was not invalid, 
and that judgment might be given for the sum actually due for 
principal and interest (f ). 

209 . In the case of bonds within the statute of William III. (/), 
the writ cannot be specially indorsed {g). The plaintiff may indorse 
it generally either for the amount of the penalty, or as for a claim 
“ upon a bond conditioned ** etc., setting out the terms of the 
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Limitations 

Conflict of 
laws. 
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(s) Moodie ▼, Banniaier (1859), 28 L. J. (cn.) 881. 

\t) Alliance Bank of Simla ▼. Carry (1880), 5 C. P. P. 420. See generally, 
title CowPLicT OF Laws. 

(«) See Ath'iuam v. Leonard (ITOI), 3 Pro. Ch. Bop. 218; Lout fvdia Co. ▼, 
Bmldam (1804), 9 Ves. 404. 

(1) J.e., under B. S. O., Ord. 14 ; see ihid.^ Ord. 3, r. C; SiricMaod ▼, 
nV/ZirtHM, [1899] 1 Q. D. 382, C. A.; Goad y. Empire Printing and Puhhehing 
Co., lid. (1888). 62 J. P. 438 ; and eee pp. 93 et $rq., ante. See further, title 
PuAcncBAKD Procedure. 

(r) See pp. 93, 94, ante. ^ ^ . 

(</) Qerrard y. Clcnots, [1892] 2 Q. B. 11 ; Re Bijron, [1900] 2 Ch. 501, 0. A 

(e) Oerrard y, Cdowea, enpra. 

(/) See pp. 94. 95, ante. 

(g) TutAer r. Caralampi (188S). 21 a B. P. 414 (a bond in a penalty of 
£500 oonditioned for payment of an annuity two instalmenta of which were 
unpaid). 
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condition. It is a common course simply to claim damages for the 
breach of the condition. 

If the defendant fails to appear, the plaintiff may at once assign 
breaches by delivering a suggestion thereof to the defendant or his 
solicitor, and obtain judgment for the amount of the penalty on 
proof of service of the writ and default of appearance (k). He may 
not, however, issue execution on the judgment, but must issue a 
writ of inquiry for the assessment of the damages for the breaches 
assigned, and execution may only issue for the amount of the 
damages (i). 

If the defendant enters an appearance, and pleadings are ordered, 
the statement of claim must assign the breaches of the condition, 
and damages for them will be assessed ; and though, on proving 
the breach or breaches, judgment will be given for the penalty, 
execution can only issue for the amount of the damages (i). 

Payment into court by the defendant is admissible to particular 
breaches only, and not to the whole action (jf). 

The judgment for the penalty remains in force as a security for such 
damages as may be sustained by further breaches, upon which the 
plaintiff may have a scire facias (Jc), suggesting the further breaches, 
to show cause why execution should not issue for the damages, to 
be ascertained by a writ of inquiry (1), or the damages may be 
recovered by an action on the judgment in respect of the further 
breaches. 

210 . In an action on a bond given to two or more jointly, all the 
obligees should be joined as plaintiffs (m). Similarly where two 
or more are jointly, and not severally, bound, they should all be 
joined as defendants (fi). A judgment, though unsatisfied, against 
one or some of several joint obligors, who are not also bound 


(A) B. S. C., Oi-d. 13, T. 14. For form of suggestion of breaches, see Chitty’s 
King's Bench Forms, 13th ed., p. 649. 

(i) Tuther v. (Jaralamfi (1888), 21 Q. B. D. 414 ; Welch v. Ireland (1805), 6 
East, 613 (bond conditioned for performance of an award) ; 8 & 9 Will 3, c. II, 
s. 8; Civil Frocedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 16. 

(/) R. S. 0., Ord. 22, r. 1 ; iVesfon v. Dania (1872), L. R. 8 Each. 19 (bond 
conditioned for payment of a lesser sum by instalments). 

(AJ As to ecirefaciae, see title Crown Practice. For form of suggestion of 
furtner breaches, see Chitty’s King’s Bench Forms, 13th ed., p. 654. 

(/) Stnt. 8 9 Will. 3, 0. 11, 8. 8; Judd ▼, Evans (1796), 6 Term Rep. 399. 

The moile of proccdtire by means of a scire facias does not appear to have been 
abolished; eee Chitty’s Archbold’s Practice, 14th ed., p. i2H6; Lindley on 
Compantes, 6th etl., p. 409 ; Yearly Practi^ 1908, p, 102. Possibly leave to 
proc^ on the judgniout could now bo obtained on a summons in the origiiial 
action. 

(«») Iloj^insitn V. Aee(l845), 6Q. B. 961; Krufhileifyr, IKtifson (1849), 3 Kxch. 
716; R o. 0., Ord. It, r. 6. But if the interest of the obligees is several, one 
may sue without the other or others {Uaddun t. Jyers (18&), 1 E 4b £. 118; 
I\tfmer t. Mallei (1887). 36 Ch. D. 411). 

(i») See K. S. 0., Ora. 10, r. 1 1, as to the effect of non«joiiider. An obligor is 
•ntiued as of right to haTO co-obitgors liable jointly, and not severally, with him 
joined as oo-dslendants (/Vffey v. Eohinem (1887), 20 Q. B. D. 155 ; Kendall v. 
Hamilton (1879), 4 App. Cas. 504). In White v. Hancock (1846), 2 C. B. 830, it 
was held that where tne obligor was expreesed to be bound to the obligee in a 
certain sum to be paid to the ^ligee or e third person, the obUgee was entitled 
to sue without noticing the third person. 
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severally, is a bar to any proceedings against the other or others (o) ; ii. 

except where the judgment is entered in default of appearance (p), Actions on 
or in default of delivery of defence (q), or where it is given against 
one or more of the defendants who are refused leave to defend, 
which is granted to the others (r). In the case of a joint and several 
bond, the obligee may sue any one or more of tlie obligors at his 
option (s), and an unsatisfied judgment against some of them is no 
bar to subsequent proceedings against the others (t). 

Sect. 12 . — Stamp Duties. 

211. The stamp duties on bonds are as follows (a): — stampduties. 

(1) Bond (a) (other than a marketable security otherwise Money ImwIi*. 
specially charged (b)) : — 

(a) Being the only, or principal, or primary security for the 
payment or repayment of money ; — , 

Not exceeding J£10 0 3 

Exceeding i-10 and not exceeding £25 . , . .08 

£25 „ £50 .... 1 3 

„ £50 „ £100. . . . 2 () 

„ £100 „ „ £150. . . .39 

„ £150 „ „ £200. . . .5 0 

£200 ,. £250. . . .0 3 

„ £250 „ „ £300. . . .7 0 

„ £300, for every £100 and also for any frac- 
tional part of £100 of the amount secured . .20 

(h) Being a collateral, or auxiliary, or additional, or substituted 
security, or by way of further assurance for the payment or repay- 
ment of money, where the principal or primary security is duly 
stamped : — 

For every £100 and also for any fractional part of £100 of the 

amount secured Od. 

But not in any case exceeding a duty of 10«. (c). 

(c) Transfer, assignment, or disposition of any such bond, or of any 
money or stock secured thereby : — 

For every £100 and also for any fractional part of £100 of the 

(o) Kimj y, Uoare (1841), 13 M. & W. -lO-l ; Kendall v. JJnmiUon (1879), 4 
App. Gas. d04. 

ip) Pirn V. Coyle, [1903] 2 I. E. 457. 

(j) WedU V. Jamee (1893), 68 L. T. 515, C. A.; Fravcii Walton A Cv. ▼. 

Topakeyan, Kevorkian, and Marler (1905), 53 W. E 657, C. A. 

(r) E 8. 0., Ord. 14, r. 5. 

(•) E a C., Ord. 16, r. 6. 

(<) Lechmere y. Fletcher (1833), 1 Or. & M. 623. 

(a) Stamp Act, 1891 (54 & 55 Viet c. 39), Sched. I. As to the penalties for 
not Btamping or for delay in stamping, and the persons liable, see ibid., s. 15, 
and title EsvEinTS. 

(«) Including a bond, accompanied with a deposit of title-deeds, for making a 
mori^ge or other security on property therein comprised, and a bond for 
niaking redeemable any diisposition apparently absolute, but intended only as a 
■ecurity (i5«., s. 86 (1) (e), (d) ). . , ^ 

(5) As to bonds wmcb are marketable securities, see tittes Comfasiks; 
fiSVBVUB. 

(<) Bevenua Act, 1903 (3 £dw. 7, a 46), s. 7. 
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amount transferred, assigned, or disponed, exclusive of interest 
which is not in arrear ()d» 

And also, where any further money is added to the money already 
secured, the same duty as a principal security for such further 
money, 

(d) Release, discharge, surrender, or renunciation of any such bond, 
or of tlie benefit thereof, or of the money thereby secured : — 

For every JClOO and also for any fractional part of i!100 of 
the total amount or value of the money at any time 
secured ij(L 

The “amount secured “ does not, in the case of a money bond 
with a penalty, mean the amount of the penalty, but tlie amount 
payable under the condition in order to avoid the bond, and it does 
not include interest, unless the interest is capitalised (d). 

(2) Bond in relation to any annuity upon the original creation 
and sale thereof (c); — 

Tlie same ad valorem duty on the amount or value of the 
consideration for the sale as ui)on a conveyance or transfer on 
sale of any properly (/). 

Bond — (a) Being the only, or principal, or primary security for 
any annuity (except on the original creation thereof by way of sale 
or security, and except a superannuation annuity), or for any sum 
or sums of money at stated periods, not being interest for any 
principal sum secured by a duly stamped instrument; — 

For a definite and certain period, so that the total amount to be 
ultimately payable can be ascertained, the same ad valorem 
duty as a bond for such total amount. 

For life or any other indefinite period, for every £5 and also for 
any fractional part of £6 of the annuity or sum periodically 
]>ayable(^) 2«. fid. 

(b) Being a collateral, or auxiliary, or additional, or substituted 
security for any of such purposes wlien the principal or primary 
instrument is duly stamped: — 

Where the total amount to be ultimately payable can be 
ascertained, for every X*100 and also for any fractional part of 
ilOO of such total amount fid. 

In any other case, for every £,h and also for any fractional part 
of £5 of the annuity or sum periodically payable . fid. 

(c) Being a contract for payment of a 6ui)erannuation annuity, 
that is to say, a deferred annuity secured to any person in con- 
sideration of annual premiums payable until the annuitant attains 
a specified age, and so as to commence on his attaining that age : — 

For every £5 and also for any fractional part of £5 of the 
annuity fid. 

(3) Bond given pursuant to the directions of any Act, or of the 
Comm^^sioners of Inland Revenue or Commissioners of Customs, 


(d) See Stamp Act, lS9t (34 & 33 Yict. c. 39), e. 80; and pp. 93, 94, ante. 
(f)iWd„a60,Sched.l. 

(/) See title Salk of Lako. 

(f) Aa to the meaning of *‘Bam periodioally payable," lee OHjford t. Com- 
mattonm o/ inland [18961 2 Q. B. 187 : Leun$ t. CtmmUiHmeri oj 

imUmd [1898] 2 Q. B. 290. 
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or any of their officers, for or in respect of any of the duties of 
excise or customs, or for preventing frauds or evasions thereof, or 
for any other matter or tiling relating thereto: — 

Where the penalty of the bond does not exceed £150, the same 
ad valorem duty as a bond for the amount of the penalt}*. 

In any other case 5». 

ExevqHions . — (a) Any bond given upon, or in relation to, the 
receiving or obtaining, or for entitling any person to receive or 
obtain, any drawback of any excise or customs duty for or in 
respect of exported Goods, wares, or merchandise. 

(b) Any bond with reiorenee to the exportation of coal or carriage 
of coal coastwise for the purpose of the security required by 
8. 101 of tiie Customs Consolidation Act, 1876 (//), or Sched. IV. 
to the Finance Act, 1901 (i). 

(4) Bond on obtaining letters of administration. 6«. 

Exemptions. — (a) Bond given by the widow, child, father, mother, 

brother, or sister of any common seaman, marine, or soldier 
dying in the King’s service. 

(b) Bond given by any person wliere the eslate to be administered 
does not exceed £100 in value. 

(5) Bond of any other kind whatsoever* — 

Where the amount limited to be recoverable does not exceed 
£300, the same ad valorem duty as a bond for the amount 
limited. 

In any other case , . » , . . . 10«. 


Sbot. 12, 
Stamp 
Datias. 


Adminlstr** 
tion bonds. 


Fulellty 
bonds etc. 


h) 39 & 40 Viet. c. 36. 

[t) 1 Edw. 7, c. 7 ; see Bevenue Act, 19C3 (3 £dw. 7, o. 46), t. 6. 
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Part 1. — Delimitation of Boundaries. 

Sect. 1 . — In General, 

212. A boundary is an imaginary line(G) wliicli marks tbe con- 
fines or line of division of two contiguous estates {b). The term is 
also used to denote the physical objects by reference to which the 
line of division is described as well as the line of division itself. 
In this sense boundaries have been divided into natural and 
avtiiicial, according to whether such physical objects have or have 
not been erected by the agency of man (c). 

213. Boundaries are not necessarily confined to the surface 
where the ownership of the surface and minerals is severed. But 
where no such severance has taken place, the surface boundary 
probably carries with it the right to the column of air over the land 


(<i> A,-0, ▼. Chambers, A.-O. v. Bets (1859), 4 Do G. & J. 65, 85; )r/«Aai4 
V. iry/ie(1853), 1 Maoq. 389. 

(b) An ancient market may exist without metee and bounds {Gingell v. Stepney 
Borough Cvuncilf [1908] 1 K. B. 116, C. A.). 

(f) ^ Mackenzie y. JhHket (1878), 3 App. Cas. 1324, 1339. As illoa- 
trationa of natural or physical objects forming or locating boundaries, the 
following may be mentioned : — waters {Scration v. Brown (1825), 4 B. & 0. 
485 ; Bickeit v. Morris (1666), L. B. 1 So. & Div. 47 ; Ho^ford v. Bailey (1849), 
13 Q. B. 426); the eea-shore (A.-O.y. Chambers (1854), 4 De G. M. & O. 206); 
faults interseotiitg mines where the property consists of a mine {Davie t. Shepher4 
(I860), 1 Gh. App. 410); fences (Woolrych on Fenoes, p. 281); party-walls 
(Jfofli y. ifaidhfii (1613), 5 Thunt 20; CmbiU y. PorUr (1828), sk * a 257). 
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u;i to the sky (J), and certainly the soil to the centre of the earth (e), 
on the principle Ciijus est solnm, cjus est usque ad coelum et ad 
infero$ (/). 

214. Whether a boundary is, or is not, included in property 
which it is described as bounding depends upon the particular 
circumstances of each case. Thus, in the case of adjoining pro- 
perties bounded by a hedge and ditch tliere is no inaccuracy in 
describing either property as so bounded, though the boundary may 
be wholly included in one and excluded from the other {g). So, 
too, in the case of land l)Ounded by a highway, private way, or 
river, a line drawn along the middle of the liighway, private way, or 
river, is as a rule the boundary {h), provided that the grantor at the 
time of the grant owned to the centre, and there is nothing to show 
a contrary intention (i). But where the nature of the object named 
as a boundary a house or laud) is such that an independent 
title thereto would in the natural course of events be made, the 
boundary object is excluded from the subject-matter of the grants). 

215. Boundaries are fixed either (1) by proved ads of the respec- 
tive owners, or (2) by statutes or by orders of the authorities 
having jurisdiction, or (3), in the absence of such acts, statutes, 
or orders, by legal presumption. 

Sect. 2. — Boundaries fixed hij Acts of the Parties, 
Sub-Sect. 1.— % AgreemeuU 

216. Boundaries may bo fixed by an agreement (/») made between 
t^^o or more adjacent owners where tbeir boundaries have become 
lost or confused. Such an agreement need not be in writing (/), 
and, a fortiori, need not be by deed ; for, if it be fairly made, the 
boundaries so settled will be presumed to be the ti ue and ancient 
limits (w)» Rud therefore the agreement is not a conveyance, nor is 

(rf) Corbett V. Jlill (1870), L. R. 9 Eq. 071. This proposition has been doubted 
(Pickerhtq v. liudd (181o), 4 Camp. 219, per Lord KLLKNBOiiouoir, at p. 220) ; 
out see ]Vu7id8worth Dotird of Works v. United Telephone Co. (1884), 13 Q. B. I), 
904, C. A., per BowEN, L.J., at p. 919, where he said that he would bo very loath 
to depart from it. 

p-) Devonshire {Duke) ▼. Pattiiison (1887), 20 Q. B. D. 203, C. A., per Fry, 
L.J., at p. 273; Corbett v. Hiil, supra. 

( f) Solomon V. Vintners* Co. (1859), 4 U. & N. 585, per Pollock, C.B., at 

p. 600. 

{g) lU Belfast Dork Act (1867), 1 I. R. Eq. 128, 140. 

(A) Lord V. Sydney Commissioners (1859), 12 Moo. P. C. C. 473, 497. See 
also pp. 120, 122, post. 

(i) Mickldhwait v. Newlat/ Bridge Co. (1886), 33 Ch. D. 133, 145, C. A.; Be 
Whitens Charities, [1898] I Oh. 659. For exceptions to the rule, see Ecroyd v. 
CvtiUhard, [1898] 2 Ch. 358, C. A. ; and pp. 121 et seg., post. 

(/) Lord ▼. Sydney Commissioners, eupra, at p. 497 ; and see the American 


in agreements for the sale* of land, see title Sale op Land, 

(0 See ffetheringtonY. OaU (1905), 7 F. (Ct. of Sess.) 706, where the mutual 
boundary was adjusted by yeroal ajir^emeut between the adjoining owners and 
marked by a line of trees planted at theiHoint expense. 

(m) Pmn y. Baliinwrs {Lard) (1760), 1 Tee. Sen. 444, 448. 
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it an agreement for the alienation of land bo as to come within the 
provisions of the Statute of Frauds (u). Moreover, the settlement 
of boundaries is a mutual consideration sufficient to support a 
contract not under seal, even where the land is situate out of the 
jurisdiction (o). 

Sub-Sect. 2.—% Assurance, 

217. Boundaries may, and of course should, be fixed by the deed 
or deeds conveying one or both of the properties concerned. It is 
always a question for the jury whether a parcel of land is contained 
ill the description of the land convoyed by deed or not (o). In 
a conveyance of land it should be described with the utmost 
accuracy (p), and it is the duty of the grantor to see that this is 
done, the rule being that the grant shall be construed most strongly 
against the grantor, except where the grantor is the Crown {q). 

The property may he described in any way sufficient to identify 
it(r), but the best method is by area, parish, and county, and, if 
they can be staiod, by well-marked boundaries such as highways 
and rivers, or, if not, by stating the names of adjacent owners 
coupled with reference to a plan for the purposes of better identifi- 
cation. It is, however, unsafe to rely exclusively upon a plan, the 
lines on which are to be taken as a true description of the 
boundaries of the property convey^ed just as if they were contained 
in the body of the deed («) ; for the person who prepares the plan 
may easily make a mistake, which might be irreparable and would 
at ail events necessitate either another deed or judicial rectification. 

218. Inaccuracy in a statement of dimensions or in a plan does 
not vitiate or ailect a sufficiently certain definition of the land 
conveyed, except where the dimensions are an essential part 
of the description or definition, and not merely a cumulative 
description (f). 

Where by a mistake common to both parties a piece of land 
not intended to be comprised in the conveyance is delineated 
on the plan annexed to the conveyance as being part of the property 
intended to be conveyed, the conveyance will be rectified (w) ; but 
if the mistake he unilateral the remedy is not rectification, but 
rescission ; and in order to get rescission fraud or misrepresentation 
amounting to fraud must be proved (it). 


(n) 29 Car. 2 , c. 3 , s. 4, 

(o) Penn v, jjaltimore {Lord) (1750), 1 V©8. Son. 444, 

OTUKR iNaTituifxirrs. 

(l») As to the admissibility of extriuaic evidence in cases of ambiguously 
described boundaries, see p. 139, post. 

(q) MeUor v. IFo/fnec^, [1905] 2 Ch. Ifii, 0. A. See title Deeds and otbeb 

iNSTaUMENTS. 

(r) the d. R^twis y. Parry (1844), 13 M. A W. 356. 

(•) LyU V. Rkhards (1866), L. E. 1 H. L. 222; Uewdlyn v. Jersey {Earl) 
(1843), 11 MC. A , 183. 

(I) iisUar V. ITofmet^, supra, at p. 174. 

(«) Harris ▼. P^psrtR (1867), L.^ 5 £q. 1, as explained in May v. Plait, 
[1900] 1 Ob. 616, per Fa&well, J., at p. Su* 

(w) May V, ; OkiU t. mittaker (1847), 2 Pb. 336. See titles 

MlSEXPEESSKTATlOK AND FBAin>; MlSTANIb 


See title Deeds and 
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If an ordnance officer makes a mistake in drawing a map which Swrr. i 
is the principal demonstration of the property comprised in a Boundaries 
conveyance made under the direction of the court, and the grantee fixed by 
knows that the mistake has been made, and that the deed is Acts of the 
expressed to convey more than either of the parties intends, the 
court may order the deed to be rectified and the grantee to pay the Mistake 

costs of the rectification (a). known to 

grantee. 


Sub-Sect. 3. — By Undiaturhed Poaaeaaion, 


219. The right to boundaries fixed by agreement or assurance statutes of 
may be lost, and a new boundary may be acquired under the Statutes 

of Limitation (6), by twelve years’ undisturbed possession of the 
land falling between the old and the new boundaries. Thus, where 
the owner of a hedge and a ditch beyond it has covered in the ditch, 
and the adjoining owner has erected buildings and planted trees on 
the site of the ditch more than twelve years before action brought, 
the boundary will be the hedge, as the former owner of the ditch 
has discontinued the possession of its site by allowing these acts 
of adverse dominion ; and climbing over the hedge once or twice a 
year to clip it will not be evidence of the continued possession 
of the site of the ditch, but only of a right in the nature of an 
easement (c). Bimilarly, filling up a ditch and sowing and 
cultivating the site of it together with the rest of the field will be 
a sufficient dispossession to bring the Statutes of Limitation into 
operation (d). 

220. In order that the statutes may operate, it is not sufficient Disoon- 

to prove mere acts of ownership, that is to say, acts which an owmer tinuanoe of 
might do. Actual possession on the part of the person claiming 
under the statute and dispossession on the part of the former owner 
must be proved, for this reason, that if discontinuance of possession 
on the part of the former owner has not been proved, his right to 
bring an action has never arisen, and the statute has never com- 
menced to run against him (c). Thus, where a field was bounded 
by a ditch which had become obliterated, and had been used for 
more than twenty years as part of the field, and where the owners 
of the field had always in their leases included the site of such 
ditch, but there was otherwise no adverse act committed against 
the owners of the ditch, who were road trustees, it was held that 
there had been no discontinuance of possession on the part of 
the owners of the ditch, so as to pass the property to the owner of 
the field (/). 


(a) Re Tottenham (1868), 1. R. 2 Kq. 375. ^ ^ 

Beal l^perty Limitation Ac^ i833 (3 & 4 Will. 4, c. 27), as ameuderl by 
Beal Property Limitation Act, 1874 (37 & 38 Viet. c. 57), s. 1. Bee further, 
title Limitation of AonoNs. 

(c) MarahnUr* Tayiatt (1865] I Cli. 641, C. A. ^ . 

to) Norton v. London and North Weaiem Rail, Co. (1876,', 13 Ch. I). 268, 0. A. 
(«) Marahall ▼. Robertson (1905), 50 Sol. Jo. 75; L«o/h v. JewA (1879), 5 
Ea. D. 264; LitUadaU t, UverpoH Coliege, [1900] I Ch. 19, 0. A. ; Fhilpot w. 
Rath (1904), 20 T. L. B. 589. 
if) Searly y. Tottenham Rail, Co* (1868), L. B. 5 Eq. 409. 
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Mere non-user on the part of the owner is not sufficient evidence 
of discontinuance of possession without some other acts of definite 
adverse possession on the part of the person claiming the land by 
long possession (y). 

Sect. 8 . — Boundaries fixed by Statiitoi'y or Judicial Authority, 
Sub-Sect. 1 . — By the Board of Agriculture and Fisheries, 

221 . The Board of Agriculture and Fisheries (/<), formerly the 
Land Commissioners, are under the Inclosure Acts, 1845 to 1878, 
authorised to make orders fixing boundaries in certain cases (i). 

For the i)urp 08 e of shortening or straightening any boundary 
fences between land to be inclosed under the Inclosure Acts, 1845 
to 1878, and any adjoining lands, the valuer appointed under the 
Acts may, with the consent in writing of the persons interested in 
the adjoining lands, set out and determine the boundaries, and, if 
necessary, draw and define new boundaries, between the lands to be 
inclosed and such adjoining lands (./). 

Upon the application in writing of persons interested in parcels 
of land (not subject to be inclosed under the Inclosure Acts, or 
subject to be inclosed, but as to which no proceedings for an inclosure 
are pending) which are so intermixed or divided as to be incon- 
venient for occupation or cultivation, the Board may make a new 
division and allotment of the parcels at the expense of the persons 
signing the application, if it appears that such new division would 
be beneficial (A). 

Upon the application in writing of persons interested in any copy- 
hold or customary lands which are intermixed or occupied with free- 
holds or with any copyhold or customary lands of another manor, the 
Board may, whether sucli lands are or are not subject to be inclosed 
and whotber any proceedings for an inclosure are pending or not, 
appoint some person to determine and declare the situation and 
boundaries of such lands, provided the consent of the lords of the 
manors of whom such customary or copyhold lands are held be first 
had to such appointment (0- A copy of the award made under 
this section must be given to the lords of the manors to which it 
relates, and becomes a part of the court rolls (?n). 


{;/) Smith r. rioyd (1854), 9 KxcU. 5r>2. 

{}») Boai>i of Ajprnculture At-l, 1889 (52 53 Viet. c. 30), 8. 2; Board of 

Agiiculture and Fisheries Act, 1903 (3 Edw. 7, c. 31). For the Board of Agii> 
emture and Fieheries, see generally title Aoeicvltvre, Vol. I., p. 297. 

(«) The powers snd duties of completing the general survey, and ascertaining 
the boundaries of counties, cities, boroughs, towns, parishes, districts sna 
divisions in Great Britain (including the Isle of Man) under the Ordnance 
Survey Act, 1841 (4 & 5 Viet. c. 80), which were transferred to the Oommis- 
sionert of Wales by the Survev Act, 1870 (33 Viot. c. 13), art now also vested in 
the Board of Agriculture and ^shexiee (Board of Agrietdture Act, 1889 (52 A 53 
Viot. 0 . 80), s. 9 (1) (o) ; Board of Agriculture and Fisheries Act, 1903 (3^w. 7, 
e. 81 ) ), m further, title liOCAi. Oovernitent. 

(i) Indosur^ Act, 1815 (8 A 9 Viet. c. 118), s. 45. 

(*) /5»tA, s, 148. 

(f) Inclosure Act, 1846 (9 A JO Viet. c. 70), e. 6. 

(m) /hid., e. 6. As to oopyholds generally, see tide Coptholds* 
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The Board has the same power, subject to the same rules as to 
applications and consents, to appoint some person to set out and 
determine the boundaries of any leaseholds where they are inter- 
mixed with lands of copyhold or customary tenure and cannot be 
identified, provided the consent of tlie person who would have been 
the person interested if the lease had not been granted be 
obtained (n). 

Where an application is made to the Board for the regulation 
of one part of a common and for the inclosure of the residue, the 
Board has power to modify the boundaries between the part to be 
regulated and the residue by means of a provisional order (o). 

222. Where any rent or fixed periodical payment issuing out 
of lands is to be apportioned, and there is any doubt as to 
the lands charged therewith, the Board must make inquiry and 
ascertain the identity, extent, and boundaries of the lands so 
charged ( ;>). 

223. The valuer must draw up and engross under the direction of 
the Board any award made in the matter of an inclosure and describe 
the boundaries which have been ascertained and set out, and must 
also, unless the Board dispenses with the necessity therefor (q), 
annex a map to the engrossment (a). Awards must be confirmed 
by the Board under its Beal(b), and, after being so confirmed, are 
conclusive evidence that all directions in relation thereto have been 
duly obeyed, and are binding upon all persons whomsoever (c), but 
are not conclusive evidence of the boundaries antecedently to the 
determination (d). 

The Board has power to correct any error or to supply any 
omission, whether fraudulent or otherwise, which may appear after 
confirmation in any award ; and all expenses in connection with the 
correction must be borne by the person requiring it (c). 

224. Where a question relating to the boundaries of lands hinders 
the making or execution of an agreement under the Tithe Commuta- 
tion Act, 1836 (/), the landowners concerned may submit the question 
to reference, by any writing under their hands containing an agree- 
ment that such submission shall be made a rule of Court. The 
decision of the arbitrator is, for the purposes of the Act, conclusive. 
But the submission of persons having an estate less than a fee 
simple or fee tail does not hind persons entitled in reversion, 


(n) luclosui-e Act, 1846 (9 & 10 Viet. o. 70). 8. 8. 

(«) Commons Act, 1876 (.H9 & 40 Viet, c, o6), s, 2. As to coramoiiR gonerally, 
•e© title Commons. 

{p) Inclosure Act, 1854 (17 & 18 Viet c. 97), s. 10. As to apportiouuiont 
generally, see title Rent-ohaboes ajo) Annuities. 

(q) Inclosure Act, 1859 (22 (k 23 Viet. c. 43), s. 14. 

(a) Indoeure Act, 1845 (8 & 9 Viet. c. 118), s. 101. 

(h) Fhtd. 

(c) Jbiil., s. 105. 

(d) Compare A. ▼. Sf. Mary {Fuhahitants) (1821), 4 B. < 

(e) Indosure Act, 1852 (15 & 16 Viet. c. 79), s. 29. ^ * 

( h 6 & 7 Will, 4, c. 71 , 8. 24. This provision applies only nnvafe estate, 

not to parishes {Be Yetra^unlais Commutation (1844), 8 Q. B. 32). As to Uths 
commutation generally, see title Eccleiiastical Law, 


. A Aid 4C2. 
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remainder, or expectancy, without the sanction of the Board of 
Apiculture and Fisheries (^), who may direct such persons or any 
others interested in the question to be made parties to the 
reference. 

The Board is also empowered to settle disputes relating to the 
boundary of any lands whereby the making of any award under the 
Act is hindered (1i) ; and the award, when made and confirmed by 
the Board, is binding on all parties (i). 

225. Where an award under a private Inclosure Act for inclosing 
and dividing lands of a manor describes a plot of land as being 
bounded on one side by a river, the boundary of the plot will be 
the near edge of the river and not the medium fihuut if the river 
bed did not in fact form part of the lands which the Commissioners 
were authorised to allot (J). 

Sub-Sect. 2. — Under the Copyhold Act^ 1894. 

226. On an enfranchisement of copyhold or customary land, if it 
appears that the land is not defined on the court rolls by a plan, 
the valuers appointed under the Act by the Board of Agriculture 
and Fisheries {k) must, if requested in writing by the lord or the 
tenant, define the boundaries by means of a plan ffl. Where, however, 
it appears, either by the court rolls or otherwise, that the boundaries 
have been treated for more than fifty years as intermixed with the 
boundaries of other lands and as being incapable of definition, then 
no plan can be made except by agreement between the lord and 
the tenant (ni)* 

Where, after the appointment of valuers, there is any doubt as to 
the identity of any land, the lord or tenant may apply to the Board 
to define the boundaries of the land for the purposes of enfranchise- 
ment, and the Board must ascertain and define the boundaries in 
such manner as they think proper (a). 

Sub-Skot. 3 . — Under the Land Tranefer ActSf 1875 and 1897. 

227. Land registered under tho Laud Transfer Act, 1875 (o), 
w'as required before 1898 to be described in such manner as the 
registrar thought best calculated to secure accuracy, but such descrip- 
tion was not to lie conclusive ns to the boundaries or extent of the 


(y) The Board of Agriculture and Fieberies now exercises the powers of the 
TiUie Commissioners (Board of Agriculture and Fisheries Act, 1903 (3 £dw. 7, 
0 . 31) ; Board of Agriculture Act, 1689 (52 & 53 Viet c. 30) ). 

(h) Tithe (Commutation Act, 1836 (6 & 7 Will. 4, o. 71), ss. 45, 46. See 
Oiralettom v. Stanley (1839), 3 Y. & 0. (bx.) 421. 

(«) Tithe Commutation Act, 1836 (6 & 7 Will. 4, c. 71), s. 52. 

(V) Ecroyd v. CouHhard, [1898] 2 Ch. 358, C. A. ; Hvvgh t. aarkand Hall 
(1907), 23 T. L. R. 682. 

(Ar) Copvbold Act. 1894 (57 & 58 Viet. c. 40), s. 5. Aa to the euft'anchisement 
of oopvhofds generally, see title (3 oftbolds. 

(0 hid., 9. 52 (i). 

(m) Ihid., repmling and substantially re-enacting Copyhold Act, 1887 
(50 A 51 Viot. e. 73), s. 42. 

(n) Copyhold Act, 1894 (57 A 58 Viet. c. 46), s. 52 (3). 

(o) 38 A 39 Viet o. 87. Aa to land registration generally, see titles Rkai 
FBorBETT AND Cbaitxls Riai. , Saxjs of Lakb. 
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registered land (p). These provisions were repealed in 1897 ( atul 
such land must now be described by means of the ordnance map with 
Bucli verbal particulars as the applicant may require and the registrar 
or court may approve, regard being had to the ready idontilication 
of parcels, correct description of boundaries, and, so far as may be, 
uniformity of practice (o). 

If, however, it be desired to register the precise position of 
boundaries of any lands or parts thereof, notice of the intention 
to do so must be given to the owners and occupiers of the adjoining 
lands, with such plan or extract from the proposed description of 
the land as may be necessary to show clearly the lixed boundary 
proposed to be registered (/>), and when the position and description 
of the boundaries have been thus determined, the necessary 
particulars must be added to the filed plan or general map and a note 
made in the property register that the boundaries have been fixed. 
The plan is then to be deemed to define accurately the fixed boun- 
daries (c). In other cases the filed plan or general map will not 
determine the exact line of the boundary (r/), notwithstanding that 
j)art or the whole of a wall, fence, road, stream, or other boundary 
is expressly included in or excluded from the title, or that it forms 
the whole of the land comprised in the title (e). 

228. When the plan or reference to the general map cannot be 
prepared without a revision of the ordnance map or general map, 
the officers of the registry must make the necessary revision, if 
required to do so by the applicant, such revision to be made without 
charge where registration is compulsory (/*). 

Plans and verbal descriptions may be renewed, revised, or 
corrected at any time upon the application of the registered pro- 
prietor, and upon the production of such evidence and the giving of 
such notices as the registrar may deem necessary. Revision or 
correction of any part of the general map may also be made at any 
time on the application of the registered proprietor of the land to 
which such part relates (g). 

Any conflict between the verbal particulars and the plan must 
be decided by the registrar, and, unless he otherwise directs, the 
plan must prevail (//). 

Sub-Sect, 4 . — By the Court. 

229. The powers of the old courts of law, as d is tin fished 
from courts of equity, to give relief in the matter of disputed 


(l») Land Transfer Act, 1876 (38 & 39 Viet. c. 87), s. 83 (5). 

(g) Land Transfer Act. 1897 (60 & 61 Viet c. 65), s, 14 (1). 

(a) Ilnd,. B. 14 (2). 

\b) Land TransfOT Buies, 1903, r. 272 ; Land Transfer Buies, 1907, 
Sd^ule. 

(c) 76ief., 1903, r. 273 ; 1907, Schedule. 

(d) Gompare Catony. Hamilton (1889), 63 J. P. 604. 

(e) Land Transfer Buies, 1903, r. 274 ; I^and Transfer Buies, 1907, 
dole. 


(/) /hid., 1903, r. 277 ; 1907, Schedule. 

(g) JhUL, 1903, r. 281 ; 1907, Schedule. 

(h) Ihid., 1903, r. 282. 
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boundarieB, were very inadequate ; for they had no power to eetablisb 
and define old boundaries or to issue a commission to set out the 
boundaries between lands which had become intcrrningled and 
confused, or, in the event of the separation being impossible, to order 
new boundaries to be set out, or to order old inclosures and bounds 
to be restored (i). 

230 . In consequence of the inadequacy and inconvenience of the 
remedy at law, the courts of equity assumed jurisdiction in the 
case of disputed boundaries. At first this jurisdiction was exercised 
only with the consent of the parties (/c), but later the necessity for 
consent was dispensed with where the party seeking relief showed 
(1) tiiat there was a confusion of boundaries; (2) that he had no 
adequate remedy at law ; (3) that the party against whom he 
claimed was under some equitable obligation to preserve the identity 
of boundaries (/) ; and (4) that he had a clear right to part of the 
luDd(n}), or that such right w'as not disputed (»), as for example 
where a tenant or a copyholder had destroyed or not preserved the 
boundaries between his own property and that of his lessor or lord ; 
and to the exercise of jurisdiction on such an equitable ground no 
objection has ever been taken. 


(i) The only remedy at common law open for a person who claimed lands or 
any part of lands which had lalloii into the hands of another owing to the loss or 
confusion of boundan^ was to bring the ordinary action of ejectment, or, as it 
was known in the earlier days, trespass de ejectione firmce v. St, Auhyn 

(SirJ,) (1811), Wight. 167, 230; Jlardautiev, Sha/to {1192), I Aast. 184), which 
was also available fur the recovery of the possession of copyholds (per Brian, 
O.J., Y. B. 21 J!ldw. 4, p. 80, pi. 27, and 1)anby, C.J., Y. B. 7 Edw. 4, p. 18, 
nl. 10). Moi-oover, if a plaintiiT recovered in an action of ejectment, and it so 
nappeued that the lands which he recovered were confused with lauds of other 
tenure, he was not allowed to take out execution for what he pleased, but his 
judgment remained inoperative, os it did not set out the lands by metes and 
bounds, unless and until ho had Refined and separated the lands recovered from 
those with which they were confused {flardccutle v. ShitftOy tupra). Similarly, 
at common law the pro{>cr mode of recovering rent issuing out of or charged 
upon lands was distress, and therefore, if the lands out of which tho rent issued 
could not be distinguished, tho owner was without remedy ; compare liulder 
y, Chttmbury (1734), 3 P. Wms. 266; Lefd$ (Duke) v. Powell (1748), 1 Vee. 
Sen. 171 ; Bouverie v. Prentice (1778), 1 Bro. Ch. Eep. 200; Be Herbage Rente, 
riSOG] 2 Ch. 811. As to the hound^ies of lands charged with a rent-cdiarge 
being confused, see title Rknt-chajiqes and Annuities. 

(k) See the form of a bill to set out metes and bounds and to perpetuate 
testimony in the case of limit v. White, set out at p. oxlvii., Vol. I., of ** Calendar 
of the Proceedings in tho Court of Chancery temp. Queen Elizabeth,’’ pub- 
lished by tho Record Commission, 1827, which recites that a previous oommis- 
sion was issued with the consent of tho plaintiff’s predecessor in title and the 
defendant. 

U) Speer v. Crawler (1817), 2 Mer. 410; Harding v. Suffolk {Ceunteee) (1633), 
1 Hep. Ch. 33. 

(m; Chapman v, Spencer (1732), 2 Eq. Gas. Abr. 163; Loher v. Rolle (1796), 3 
Yes. 3 ; Ckalh y, irysW (1810), 3 Mer. 688, per Lord Eldon, L.C.. at p. 688 ; 
Ely {BUhep) y, Kenrick (1732), Bunb. 822; Webb y. Banks (1789). 2 Cas. 
Am, 164 ; Qtierson r. Byre (1804), 9 Yes. 341, 345. 

(«) BUdUr y, Spdman (167^, Cos. fetwp. Finch, 96; Pechering v. Kimptan 

M , Toth. 39 ; fPintle y,‘ (Mrpmter (1680), Oas. temp. Finch, 462 ; Roue y, 
r (1725), 4 Bra Psrl. Oss. 660; Willis y, PatiiHson (1817), 2 Mer. 507;. 
?• (1822). Tarol. 236. 
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231. It is apprehended that the same principles would still 
apply, aiid that a mere confusion of boundaries is not sr sufii- 
cicnt ground (except by consent) to sup])oit a claim for a com- 
mission (o), which would only be granted where some equity is shown 
arising out of the inequitable conduct of one of the ])arties(p). 

In the following cases it has been held that the facts were 
sufficient to entitle the plaintiff to the equitable relief of a com- 
mission : ( 1 ) where the defendant ploughed up or otheiwise actively 
confused the boundaries ( 7 ) ; (‘i) where sevetal offices had existed 
for some time in the hands of one individual, and in consequence 
the lands allotted to the different offices had become confused (/ ) ; 
(3) in the case of a debtor’s lands lying intermixed with others the 
court issued a commission upon the application of a creditor in aid 
of his writ of elef/it apparently upon mere proof that the boundaries 
were confused («). 

So, although the proper mode of recovering a quit rent is distress, 
nevertheless there may be special circumstances justifying the inter- 
lerence of equity (t). Thus, a commission has been issued to 
ascertain the boundaries of the lands out of which a rent issues 
notwithstanding that the plaintiff’s title to the rent was disputed, 
with a direction that it should be determined after the return of the 
commissioners (a). If the rent be small when compared with the 
costliness of the contemplated proceedings, the court will generally 
direct an inquiry to be made at chambers to set out the boundaries 
rather than adopt the more expensive course of issuing a 
commission {h). 

232. As a rule the commission will direct that, in the event of the 
boundaries being so confused and obliterated that the commissioners 
are unable to distinguish them, they are to set out new lands of 
equal value with those the boundaries of which have been 
confused (c). 

233. There is no settled rule as to the costs of a commission, 
but the general rule seems to be that each party must bear the costs 
in proportion to his interest (d). If, however, the confusion of 


(o) Bute [Marquis) v. Glamorganshire Canal Co. (1846), 1 Ph. C81, 684. 

(p) Speery. Crawler (1817), 2 Mer. 410; Miller y. Warmington (1820), 1 Jac. & 
W. 484 ; O'llara y. Strange (1847), III. ICq. H. 2G2 ; coses cited in Wake v. Conyers 
(1769), 1 Eden, 331. Ck>mpare Wintertvn v. Egremoui {Lord), cited 2 Aiist. 392. 

(7) See note («)• p. 1 1 6, ante. 

(r) Kennedy y. Trott (1849), 6 Moo. P. C. C. 449. 

(«) MuUineux y, MulUnenx (1616), Toth. 39. See also cases where chanty 
trustees have intermixed charity lands with other lands, thus confusing the 
boundaries (A.-O. y. Bowyer (1800), 6 Ves. 300; S.-U. v. Bnlh Corporation 
(1848), 18 L. J. (CH.) 276 ; A.-Q. v. Stephens {\^bb), 6 De O. M. & O. Ill) ; and 
title Uhabities. 

(<) Holder y. Chamhury (1734), 3 P. Wms. 266. 

(а) Bowman t. Yeai (1681), (jus. in Ch. 145. ^ « « tv 

(б) Spike V. Harding (1878), 7 Ch. D. 871 ; Searle ▼. Cooke (1890), 43 D. 

619, 627, C. A. No recent example of a commission being granted to ascerUin 
boundaries is to he found in the h^ks. ^ « vr 

(e) Ambler's Case (1770), cited 4 Ves. 184 ; IVillis v. Parkinson (1817), 2 Mer. 
607 ; A.-a. V. Stephens (1866), 1 K & J. 724, 751 ; PetJeerwg v. Kimpton (1630), 
Toth. SO. 

(d) Coltnady y, Calmady (1706), 2 Ves. 668. 


But see also AVr/« v. le beo$ 
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bouudaries huH arisen owing to tlie fault of some person under an 
obligation to preserve them, then the party in default will be 
ordered to ])ay all the costs (e). On the other hand, where a com- 
mission was issued to define the boundaries of two manors belonging 
to the plaintifi* and the defendant, and it appeared after the trial 
that there was no doubt about the boundaries, and they were in 
accordance with the contention of the defendant, the plaintiff was 
directed to pay all the costs (/). 

234. In suits against the Crown, where the rights of the Crown 
are immediately in question, the person seeting relief must apply to 
the (h*owu itself by |)etition of right; hut where the rights of the 
Crown are only incidentally involved in the suit, the Court may 
require the Attorney-General to bo joined as a defendant (^). 

Sect. 4. — Boundanes fixed by Legal Presumption. 

Sub-Sect. 1. — Nature of Presumption. 

235. All the presumptions recognised and obtaining in the case of 
boundaries are preesumptiones juris only, and not preesiimptiones juris 
et de jure (h) ; that is to say, evidence to rebut the presumptions is 
always admissible, but, until it be produced, the presumptions 
necessarily hold (i). 


Sub-Sect. 2.— Sea-a/iore. 

236. The boundary between the sea-shore (j) and the adjoining 
land is, as a general rule, in the absence of usage, the line of the 
medium high tide between the ordinary spring and neap tides(A*) ; but 
the boundary of land described in a conveyance as bounded by the 
sea may, in certain circumstances, include the foreshore (/) below 
this line. Thus, user of the foreshore, coupled with the grant of the 


(1744), 3 Atk. 81, where it was decreed that each party should pay one-half of 
the costs, although the I^oi-d Chancellor seems to have been inclined to order 
each party to hear the costs in pro^wtiou to the extent of his interest but for 
the great expense attending an inquiry. 

(«) Abergavenny (Lord) v. Thomas (1739), West temp. Hal'd. 649. 

(/) Metcalfe V. liedcwith (1726), 2 r. Wins. 376. 

(g) Miller v. f Farmington (1820), 1 Jac. & W. 484. See title Ceown 
Practice. 

(A) As to presumptions generally, see title Evidence. 

\i) Beaufort {^Duke) ▼, Swansea Corparaiion (1649), 3 £xch. 413. 

( n The sea-shore consists of the land lying between tibe high and low water 
marks, and primdfade the presumptioD is that it belongs to the C^wn not only 
in the case of the sea itself, but also in the case of the arms of the sea (Hargreaves’ 
Law Tracts, p. 6 ; v. Chambers (1854), 4 De 0. M. A G. 206 ; A.-G. v. 
C/Mim5er«, A.-G. v. Rees (1859), 4 De Q. & J. 55. Compare Mellur v. WalmeeUy. 
[19053 2 Oh* 164, 0. A., per ^MER, L.J., at p. 176), and in this reroeot there 
IS no distinotiou between the sea and a tidal river [Bridgwaier Trutkee v. 
JhoRe-cum-Linaere (1866), L. B. 2 Q. B. 4). See title Waters and Water- 
OOUBSSS. As to the public right of passing and iwpassing along tlm shore, see 
title Hiqbwats, Streets akd Bridges. 

{k) A.-G. ▼. Chamhere, eupra; A.-G. of the StraiU Settlement v. TTempts (1888), 
13 Ann. Css.. 192. Compare lA>we v. Oovett (1832), 3 B. A Ad. 863. 

(1) For a definitioR of the term ** foreshore,” see title Waters akd Water* 
oouRsn^ 
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adjacent manor, is sufficient evidence from which a title to the fore- 
shore as against the Crown may be inferred (m) ; whilst, on the other 
hand, a possessory title to the foreshore is sufficient as against a 
trespasser, without evidence of user sufficient to displace the title of 
the Crown (n). If, therefore, the plaintiff produces some evidence of 
title to the foreshore, the defendant will be debarred from proving any 
acts of ownership by the Crown, except such as have been done witii 
the knowledge of the plaintiff; and if it appears that a portion of the 
beach which is covered with shingle varies according to the state of 
the wind and the tide, the Crown grant of parcel of the foreshore 
will be construed liberally against a trespasser, and held to include 
the whole beach both below and above high water mark (o). 

Where land is described i!i a conversance as situate on the sea- 
shore, and the exact dimensions of each side of the plot are given 
as well as the area, and it is stated to be bounded on the south by 
other land of the grantor, on the east and north by certain roads, 
and on tlie west by the sea-shore, and reference is made to a plan 
which shows the same dimensions as in the description, and it 
appears that there is a strip of land between the plot and the 
medium high water mark, the land between the plot and the fore- 
shore does not pass by the conveyance, but the grantor is estopped 
from saying that the land to the west is anything but foreshore, 
and the grantee is entitled to free access to the sea from the plot 
over the strip of land and the foreshore (p). 

An agreement to let the flat part of a beach opposite to ” the 
land of a riparian owner will not give him the right to project the 
boundary lines of his land where it is in the shape of a triangle with 
the base parallel to the sea-shore, but will only include that part of 
the beach within straight lines drawn from the end of the base of 
the triangle and perpendicular to the high water mark {q)» 


Skot. 4. 

Boundaries 
fixed by 
Legal Pre- 
sumption. 


Land de- 
scribed as 
bounded bj 
sea-shore. 


Part of beach 
opposite to 
land. 


237. The boundary of land abutting upon the sea-shore may vary Bbifting of 
from time to time, and in the case of a conveyance of land described boundary line, 
as bounded by the sea-shore, then, as the medium high and low 
water marks shift, so does the boundary of the hind shi^ also ; for 
there may be a movable freehold (a). Thus, if the sea gradually 
and by imperceptible degrees recedes and leaves a quantity of land 
uncovered, then as the ordinary rules of accretion apply, and the 
land so gained belongs to the owner of the adjoining land, the 
boundary will be correspondingly advanced {b). Conversely, the 


(m) A, -a. ▼. t/owM (1802), 2 II. & C. 347; lie Ikl/aH Dock Act (1867), L K. 1 
Eq. 128; Beaufort (Duke) ▼. Swanat-a CorjHfration (1849), 3 £xch. 413; Lord 
Advocate v. Young (1887), 12 App. Caa. M4. See further, title Waieos and 
Wateroouhses. 

(n) Hatting* Corporation ?. /rail (1874), li. IL 19 J'^l- *568. 

(o) Ibid, 

\p) Metlor r, IValmethg^ [lUOoJ 2 Ch, 104, C. A. 


(g) Crook v. Seaford Coi^toration (1871),^0 Ch. App. 5M. 


Scratton v. Brown (1825), 4 B. & 0. 48.5 ; fimnrt .t Co. r. Suva Town 
Board, [18931 A. O. (101. 


Mercer ?. Iknne^ [19053 2 Cb- 038, C. A* 
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boundary will recede if the sea or an arm of the sea by gradual 
and imperceptible progress encroach upon the land of a subject ; 
for the land thereby covered with water belongs to the Crown or to 
the owner of the foreshore, as the case may be (c). 

These principles do not apply where the change occurs owing to 
the sudden advance or recession of the sea, or where the boundaries 
are well known and have not disappeared by reason of the influx of 
the sea (d). 

Sub-Sect. 3. — Lakes. 

238. Where land is said to be bounded by a lake, the boundary 
line will exclude the bed of the lake, if there are dilTerent proprietors 
on each side, and the titles are such as to show that one has the 
exclusive possession of the lake, or, even where the titles do not 
show it, if there is evidence of possession for such a long time as to 
show either that there has been exclusive possession by one pro- 
prietor, or that there has been promiscuous possession (g). In the 
absence of all evidence to the contrary, the question is doubtful. It 
has been suggested that the boundary line will be drawn along the 
middle of the lake, the solum or fundus of the lake being considered 
to belong in severalty to the several riparian proprietors if more than 
one, and the space inclosed by lines drawn from the boundaries of 
each property usque ad medium filum aquaheing deemed appurtenant 
to the land of each proprietor exactly as in the case of a river (/). 
On the other band, where land is described as bounded by a large 
inland lake, like Lough Neagh, it has been suggested that the 
boundary line excludes the bed of the lake, since it is doubtful 
whether the presumption that the bed and soil of a stream belongs 
to the riparian proprietors ad medium filum aqua applies in such a 
case ill) ; for there is no absurdity in supposing that the owner of 
all the land lying around a large lake should have reserved the soil 
of the lake ; but, on the contrary, various reasons may be suggested 
why it would be advisable to reserve it (//), nor is there any 
authority for the suggestion sometimes made that the Crown is 
entitled as of common right to the soil of large inland lakes (i). 

Sub-Sect. 4.—Jltver8. 

239. Where land is said to be bounded by a river, a distinction 
must be taken between tidal rivers and non-tidal rivers; for, in those 


(c) He Hull and Sdhy Jlaihvay (1839), 5 M. & W. 327. 

(d) A.-O. v. Chambers (1854), 4 De O. M. & O. 206; Hale, Be Jure Maris, 
14, 28; A.-O. v. Chambers^ A.^O. v. flees (1859), 4 De G. & J. 65. See title 
Waters and Watercourses. 

(f) Mackenzie ▼. Bankes (1878), 3 App. Cas, 1324, per Lord Blackburn, at 
p. 1340. 

(/) Ibid., per Lord Selborne, at p. 1338, discussing the Scotch law on the 
subj^.' The application of the medium /Hum rule to a lake, however, is not 
easy ; for obviously, since all the adjoining owners abut, for practical purposes, 
on the outage of a convex curve, their boundaries might have to meet in a 
single point near the middle of the lake in order to divide the fundus in 
proportion to their respective frontages. Compare Cochrane v. Afinto (Earl) 
(1815), 6 Pat. App. 139 ; and see, as to rivers, p. 121, post. 

(a) Bristow v. (Jormican (1878), 3 App. Cas. 641, prr Ixird Blackburn, at p. 660. 

(A) Bloomfield V, Johnston (1867), 1. R. 8 C. h. 68. 

(t) Bristow V. Oomtcoit, supra, per Lord Blackburn, at p. 666. 
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parts of rivers where the tide flows and reflow^s, the soil between the 
medium high water mark and medium low water mark primd Jade 
belongs to the Crown (/t), and therefore the boundary between the 
bed of a tidal river and the adjoining land is, as a general rule, the 
line of medium high water mark {1). 

240 . But in the case of non-tidal rivers or streams, whether 
navigable or not, the boundary is in general iJie line of mid-stream, 
inasmucli as, in the absence of all evidence to the contrary, the 
alveuft, or bed, of such rivers and streams is presumed to belong to 
the riparian owners usr/tte ad medium Jiltim aqf«e(in). Thus, where 
there is a conveyance of land said to be bounded by a river, then, 
even although it is described by reference to a plan and by quantity, 
the true construction of the instrument is that half the bed of the 
river passes under the conveyance, unless there is enough in the 
circumstances or enough in the expression of the instrument to 
show that it is not the intention of the parties (//). This presump- 
tion applies whether the land be freehold, leasehold, or copyhold (o), 
and also where land is described as so bounded in an Act of 
Parliament (p), but it is questionable whether it applies to land so 
described in an award under an Inclosure Act (q). 

The fact that the grantor is the owner of the land on both sides 
of the river will not rebut the presumption which arises that a 
conveyance of the land on one side of the river only passes one-half 
the soil of the bed (r). But the presumption will be rebutted by 
evidence that since the date of the deed the grantor and his tenants 
have always fished without any interruption, and that the grantee 
and his tenants have never fished («). 

Where adjoining properties are situated ex adverso of the convex 
side of a curve in a tidal river, the actual medium filam being 
ai^proximately an arc of a circle, the correct method of determining 
the foreshore boundary between the properties is to draw a per- 
pendicular to a tangent of the arc forming the actual medium filam 


(k) Hale, Be Juie Maris, pp. 12, 2u ; Conatahle's Case (1601), 6 Co. Rep. 
106 a; Lyon y. Fishmovytrs' Co. (ISTo), 10 Ch. App. 679; Lord Advocuie for 
Scotland v. Hamilton (1S52), 1 Macq. 46 ; R. v. Smith (1780), 2 Doug. 441; 
Qann v. WhitstaUe [Free Fishers) (1864), 11 H. L. Cas. 192; Fitzhurdinye 
{Lord) V. Purcell^ [19081 2 Ch. 169. As to the subject’s right of navigation, 
see title Waters and WAraicouiisEs. 



(m) Hargreaves* Law Ti-acts, p. . ^ , . . 

Wriyht v. Ilotvurd (1823), 1 Sim. & St. 190. Compare R. v. Landulph (JnhahiianU) 
(1834), 1 Moo. & R. 393 ; Edltsion v. Crossley cfe Sona^ Ltd. (1868), 18 L.T. 16. 

(n) Micklethwait v. Newlay JJritlye Co. (1886), 33 Ch. D. 133, 0. A. ; Devonshire 
{Duht) V. Pattinson (1887), 20 Q. B. D. 2G3, C. A.; Dwyer v. Rick (1871), 
I. R. 6 C. L. 144, dissentiente Fitzgerald, J., on the question of evidence only. 

(o) Tilbury v. Silva (1890), 45 Ch. D. OA 

(p) R. V. Strand Board of Works (1863), 4 B. & S. 626. 

(a) Ecroyd v. Covdthard, [18981 2 Ch. 358, C. A. per Lindley, M.E., at 
p. 366. Compare Hindson v. Ashby, [1896] 2 Ch. 9 ; Great Torrinyton Commons 
Conservators v. Moors Stevens JldOij 1 Ch. 347 ; Simcox v. Yardley Rural District 
Council (1906), 69 J. P. 66 ; Hough v. Clark and Hall (1907), 23 T. L. E. 682. 


Devonshire (Duke) v. Pattinson, supra. 
Micklethwait v. Kewlay Bridge Co., supra. 
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by joining the end of the land boundary at high water mark to the 
centre of the circle (/)• 

Where in the middle of a non-tidal river there is an island as 
old as or older than the banks on either side, then, if the ordinary 
presumption applies (a), the medium Jilum aqiue should, if the 
plaintiff can prove no title to the island, be drawn through the 
stream between the island and the plaintiff’ 's land (h). 

241. Where the ordinary presumption is rebutted, and the 
bed of the river is the property of some person other than the 
riparian owners, the boundary is the water line when the river is 
in its normal state, without reference to the extraordinary freshets 
of tlie winter or spring or the extreme droughts of the summer or 
autumn (c). 

242. If by gradual and imperceptible accretions in the ordinary 
course of nature land is added to the riverside, such land belongs 
to the riparian owners, and the boundary line correspondingly 
advances (d). But where the boundary on tlie waterside is shown 
by a wall or by something so clear and visible that it is easy to see 
whether accretions as they become perceptible are on one side of the 
boundary or on the other, it would appear that the doctrine of 
accretion does not apply (c). Nor is it applicable where a tidal (/) 
or non-tidal (^) river separating two estates suddenly changes its 
course. 

Sub-Sect. 6 . — JliyhwayB and Private Way 8, 

243. Where land is bounded by a highway, the boundary is, as 
a general rule, a line drawn along the middle of the highway, for 
the owners of land adjoining the highway are presumed, in the 
absence of all evidence to the contrary, to own the soil usque ad 
medium Jilum via and all above the soil subject only to the right of 
passage for the King and his subjects (/«), and this presumption also 
obtains in the case of copyholders and leaseholders (i). 


(f) Atwmo V. Cuiedmian Mail, Co. (1903), 6 F. (Ct. of Sesa.) 1001. See the 
plan annexed to the report of this case. 

(a) Soep. \2ltaiite. 

(i) Great Porrington Commons Conservators y. Moore Stevens^ [19041 1 Ch. .347. 

(c) JJindson y. Ashby ^ [1696] 2 Cb. 1, 0. A., per A. L. Smith, L.J., at p. 25, 
quoting Alabama {State) y. Georgia (State) (1859). 64 XJ. S. 505, 515. 

(d) topezy, Mvddun Mohun Thakoor (1870), 1 3 Moo. Ind, App. 467 ; Thakurain 
Jtitraj Koer y, Thakurain Sar/uraz Koer (1W5), 21 T. L. E. 637, at p. 638. See 
Re Hull and Selby Bail, Co. (1839), 5 M. & W. 327, 332 ; Mellor y. Walniesleyt 
[1905] 2 Oh. 164, 0. A., per Vauouan Wulliams, L.J., at p. 173; Mercer y. 
Denney [1905] 2 Ch. 538. 0. A. 

(e) H^e, Be Jure Maria, c. i. and o. yi. ; Y. B. 22 Lib. Ass. Edw. 3, 106, pi. 93. 
But see Uindson y. Ashby, supra, at p. 13, where Lindtjby, L.J., left the question 
whether these authoritiee are applicable to cases of land having no boundary 
next flowing water, except the water itself, for reconsideration and decision 
when it should arise. 

(f) Carlisle Corporation y, Graham (1869), L. B. 4 Exch. 361, 368. 
ftf) Thakurain Mitnsi Koer y, Thakurain Sar/araz Koer, supra, 

(A) Anon, (1773), Lofft, 858 ; QoodtitU y, Alker and Elmes (1757), 1 Burr. 
183, 146; y. Orem (1823), 11 Price, 736; Dovaston y, Payne (1795), 2 
Hy. Bl. 527, per Hsath, J., atp. 531 ; Stevens y. WhisUer (1809), 11 East, 51. 
6 m title HiQtcwAYS, Stbsbts and Bridoes. 

(») Dos d. Pting y. Pearsey (1827), 7 B. & 0. 304, 
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Where the land of one person is separated from the land of 
another by a private way, the same presumption arises (j). 

In the case of a highway running between fences, in the absence 
of anything to the contrary, the presumption is that the fences have 
been put up to divide the adjoining closes from the highway (k), 
and that the whole of the land between the fences has been dedicated 
to the use of the public (Z). Therefore the public are not confined 
to the metalled part of the road only, but have the right of passage 
along the whole space between the fences (m), even though the width 
of the highway be varying and unequal (??), nor will a highway 
authority be restrained from cutting down trees growing upon the 
unused part of a highway, if they are an obstruction, even although 
such trees have been growing for twenty-five years ; but the refusal 
to so restrain the authority will be without prejudice to the rights 
of the owners of the soil to remove the trees w’hen felled for the 
purposes of sale etc. (o). On the other hand, if a highway pass 
through the uninclosed waste of a manor, there is no presumption 
that the whole space between the fences has been dedicated to the 
public (p), 

244. A conveyance of land described as bounded by a highway will 
pass the moiety of the highway vsque ad medium filum vits, unless 
there be something in the context to exclude that construction ; for 
it would be absurd to suppose that the grantor reserved the right 
to the soil of the highway, which in nearly every case is wholly 
unprofitable (q). 

Where, however, the soil of a highway, although belonging to the 
adjoining owners, does not belong to them in equal portions, a 
conveyance of the land adjoining the highway passes the property 
ill the soil of the highway so far as it is in the grantor, on tlie 
principle that the conveyance passes the property to the grantee so 
far as it is vested in the conveying party (r). 

The presumption that the boundary line is drawn along the 
middle of the highway applies to a conveyance of land situated in 
towns as well as in the country («), though less evidence is required 

(j) Ilolmea v. DtUimjham (1869b 29 L. J. (c. P.) 132. See, for private ways 
generally, title Easements and Profits a Prendre. 

{k) Offin v. Rockford Rural Council^ [1900] 1 Ch. 342. 

(/) Ibid.; Harvey v. Truro Rural DiatHct Council (1903), 19 T. L. R. 576. 
The presumption is, however, rebuttable, see A.~0. v. Mooraom-RoherU 
72 J. P. 123; CoraelJU v. London County Council^ [1908] 1 Ch. 13, 0. A. See 
title HionwAYS, Streets and Bridges. 

(m) R, V. United Kingdom Electric Telegraph Co.^ Lid. (1802), 31 L, J. (M. o.) 
100 ; Nicol V. Reaumont (1883), 60 L. T. m. 

(n) Locke-King v, Widiing Urban Distract Council (1898), 77 L. T. 790, 

(o) Turner v. Ringwood Highway Board (1870), L. R. 9 Eq. 418, 

(p) Neeld v. Hendon Urban District Council (1899), 81 £#, T. 405 ; Belmore 
{Counteu) v. Kent County Council^ [1901] 1 Ch. 873 ; Tutill v. West Ham 
Local Board of Health (1873), L. R. 8 0. P. 447. Compare A.-t?. (Cork County 
Council) V. Perry, [1904] 1 I. R. 247, C. A. 

(0) Lord ▼. Sydney Commissioners (1869), 12 Moo. P. C, C. 473; Berridge v. 
IFarrf (1861), 10 0. B. (N. s.) 400; Doe d. Bring r. Pearny (1827), 7 B. & 0. 
304 ; Hodges v. Lavstance (1854), 18 J. P. 347 ; Gillingham ▼. Owyer (1867), 16 
L. T. 640 ; Haynes v. King (1893), 63 L. J. (cil.) 21, 

(r) Re Whites Charities, 1 18981 1 Ch. 669. 

(1) Ibid 
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to rebut it(0> nnd also applies to a statute describing land as 
bounded by a highway (w). 

245. But where a person owning land conveys part to one person, 
and part to another, and the question arises as to the ownership of 
a strip of waste land lying between the land of one of the grantees 
and a high-road, and it is not clear in which of the conveyances the 
strip is comprised, no presumption of ownership in the adjoining 
owner arises from the fact that it lies between the highway and land 
clearly included in the conveyance to him {w). 

The presumption does not arise in cases where the land conveyed 
is described as bounded by intended streets (x ) , nor where a plot of 
land forming a part of a building estate is described as abutting on 
a road and separated therefrom by a thick line drawn on a plan 
annexed to the conveyance, and the admeasurements exclude any 
portion of the highway (a). 

A lease of a house described as abutting on a highway in a town 
will not pass any part of the highway where it was constructed 
by the lessors under the powers of an Act of Parliament for the 
purpose of forming a communication between certain parts of the 
town and it appears that the site thereof was land wanted for the 
purposes of the Act {1). 

Sub-Sect. 6 . — Railway 

246. The presumption that a grant of land described as bounded 
by a highway passes one-haif of the soil of the highway does not 
obtain in the case of conveyances of land described as bounded by a 
railway, and therefore a grant of land so described will not pass a 
right to the minerals under the railway (c). 

Sub-Sect, 7 — Hedgei and DUchtB, 

SJ47. No man making a ditch may cut into his neighbour’s soil, but 
usually he makes it at the very extremity of his own land, forming 
a bank on his own side with the soil which he excavates from the 
ditch, on the top of which bank a hedge is usually planted (d). 
Therefore, where two fields are separated by a hedge or bank and 
an artificial ditch, the hedge or bank and ditch primd facie belong 
to the owner of the field in which the ditch is not(c). This 
being the origin of the presumption, it is very doubtful 
whether it is applicable when it is not known that the ditch is 
artificial (/). 


<) Jkcheii V. Corporation (1872), 7 Ch. Ap 
u) R, V. Strand Hoard of Wiirks (1888), 4 11. & I 
w) White V. Hill (1844), 6 Q, B. 487. 

' Uigh V. Jack (1879), 5 Ex. D. 264, C. A. 


. 421. 

, S26, 551. 


a) IHurnttead Board of IPorAs v. British Land Co. (1874), L. R. 10 Q. B. 16. 

bj Mappin Brothers ▼. Liherty Co., Aft/., [1908] 1 Ch. 118, 

c) Thompson ▼. Hickman^ (1907] 1 Ch. 550. See title Railways and 


Canatji, 


|<f) Vowlet V. Miller (1810), 3 Taunt. 137. 


W V. Reed (1827), 1 Man. & Ry, (k. b.) 63, Batley, J., at p. 65: and 
'bN.P., 13^"^ •'* ^ 


Ouy ?, West (1808), cited 2 Selwyn^s N. P., 13th ed., p. 1244. 
{/) Marshall v. iVryfor, [1895] 1 Ch. 641, 0. A, 
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Acts of ownership such as trimming and pollarding a fence and 
cleaning a ditch, even though continued for many (e.//., fifty) years 
by an adjoining owner, do not rebut the presumption that the ditch 
and fence belong to the adjoining owner on whose side the ditch is 
not, at any rate if the acts were done without knowledge on the part 
of the latter (<7). 

An impression prevails in some districts that the owner of a bank 
and ditch is entitled to four feet of width for the base of the bank 
and four feet of width for the ditch, but, apart from any local custom, 
there is no rule to this effect (h). 

248. Where two estates are divided by two ditches one on each 
side of a hedge or bank, or by two hedges or banks one on each side of 
a ditch, or by an old hedge or bank without any ditches at all, then 
there is no presumption as to the owmership of the hedges, ditches, 
or banks, but it must be proved by acts of ownership exercised over 
them (i), and if the adjoining owners on each side concurrently 
exercise acts of ownership, that is evidence of a tenancy in common 
in the hedge, ditch, or bank. 

If, however, it is known what quantity of land each of the owners 
originally contributed towards the formation of the ditch or bank, 
the original boundary would not be disturbed, but each proprietor 
would continue to hold his share of the ditch or bank in 
severalty (k), 

249. The same principles apply in the rare case of hedges and 
ditches running along the side of a public highway where the soil of 
the highway is not in the owners of the adjoining land. Thus, where 
an owner of land adjoining such a highway makes a hedge and ditch 
the ownership is in him, for the land which constitutes a ditch is in 
point of law a part of the close®. On the other hand, it may be 
that the ditch has been constructed by the owners of the road, and 
in that case it remains a parcel of the road, and is not a parcel of 
the adjoining close (m). 

Where a highw'ay of a definite width is laid out under an 
Inclosure Act, there is no presumption that an adjoining ditch and 
hedge form part of the highway, if the highway by itself is of the 
definite width («). 


(g) Ifenniker y. Howard (190:1), 90 L. T. 107; Craven {Earl) y. Fridnwre 
(1902), 18 T. L. R. 282. 

(A) Vowles V. Millfr (1810), 3 Taunt 137. In some places a right of “ free- 
board” or “deerloap” extending several feet beyond the hedge is claimed by 
local custom, see note (p), p. 120, post. 

(t) Oinj V. West (1808), cited 2 Selwyn’s N. P,, 13th ed., p. 1214. Compare 
He Utmsi Dock Ad (1867), I. R. 1 Eq. 128. 

(&) Woolrycb, Party Walls and Fences, p. 283. Compare Matts y, Hawkins 
(1813), 6 Taunt. 20. 

(f) Doe d. Pring y. Pearsey (1827), 7 B. & C. 304. As to the duty of fencing 
highways, see title HionwAVS, Streets and Bridoks. 

7m) Searby v. Tottenham Hail. Co. (1808), L. R a JOtj. 409. 

(n) Simcox v. YarJley Rural Distrid Council (190u). 09 J. P. 66. 
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Part II. — Rights and Duties of Owners 
as to Fences. 

Sect. 1. — In General, 

260. Although fences are frequently used to designate the situa- 
tion of boundaries, none the less they are primarily guards against 
intrusion, and therefore in this sense the term includes not only 
hedges, banks, and walls, but also ditches (o). 

The term “freeboard “ or “ freebord “ land is commonly applied 
to a strip of land, varying in width according to local custom, out- 
side and adjoining the fence of a manor park, forest, or other estate, 
which belongs to or of which a right of user is claimed by the owner 
of the land within the fence (p). 

Sect. 2. — Trees on or near Boundaries, 

251. Where the branches of a tree belonging to one landowner 
or occupier overhang the soil of another adjoining landowner or 
occupier, the latter may at any time cut off so much of the branches 
as overhangs his land without notice to the former (q), provided that 
in so doing he does not trespass on the adjoining land. But an 
adjoining owner is not entitled to lop the tree as a precautionary 
measure before it overgrows his land merely because he knows that 
in the course of time the boughs will probably overhang his land (r). 

Although an adjoining owner has the right to trim hedges and 
lop the branches of trees belonging to another which overhang his 
land, yet the watching to see when trimming and lopping are 
necessary and the operation of trimming and lopping are burdens 
which ought not to be cast upon a neighbour by the acts of an 
adjoining owner. Thus, a person who has planted poisonous trees 
near his boundary and permits the branches to extend over the 
land of an adjoining owner will be liable in case they are eaten 
by the latter’s cattle for any consequent injury to the cattle («). 
On the same principle, an action for an injunction and for damages 
will lie against an owner who allows the branches of his trees to 
overhang his boundary and thereby cause injury to his neighbour’s 
crops (Q. But if the overhanging trees are not in fact doing any 
damage, it seems that the only right of the person whose land is 
overhung is to cut back the overhanging portions (w). 

(o) Woolrych, Party AV.ills and Fences, p. 281. 

(p) See Sol. Jo. 1901. p. 118; Mon. Anp:l. Port II., fol. 241 ; Selden Society, 
Pleas of the Forest Thus, Bichmond Park has a freeboard of sixteen and a half 
feet outside the boundary wall. 

(g) Zernmoa v. IfeiA, [1895] A. C. 1 ; and see Pickering v. Jiudd (1815), 4 
Camp. 219. 

(r) NerrU v. Buher (1616), 1 Boll. Bep. 303. 

m Orcfwhura v. Ammham Burial Board (1878), 4 Kx. I). 5, 10. 

(f) Smith V. Giddy, [im] 2 K. B. 448. 

{[a) Ibid,t p^ Kennedy, J., at p. 461. The fact that the plaintiff possesses 
this remedy it no answer to an action for damages il any have in fact been 
sustained (md., per Wuhs, J., at p. 451). 
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On the other hand, no action will lie if the cattle of the adjoining 
owner trespass by reaching over the boundary line and so eat the 
foliage of poisonous trees the branches of which do not extend over 
the boundary (a), or probably if poisonous leaves from trees grow- 
ing naturally on the land are blown on to the adjoining land, and 
cause injury to the cattle eating them (b). 

252. No right to have trees overhanging the land of another can 
be acquired by prescription or under the Statutes of Limitation, 
since the trees grow from year to year (c), 

253. If a man is unable to lop his tree without the boughs 
falling upon the land of his neighbour, he may well justify the 
felling upon his neighbour’s land, because otherwise he could not 
lop at all {(i ) ; and if a tree grows so that the fruit falls upon the 
land of another, the owner of the tree may enter upon the other’s 
land for the purpose of taking possession of the fruit (c). 

254. Where the roots of a tree project into the soil of another, 
although it is possible that the owner of the soil may cut the roots 
in his land, none the less he will acquire no property in the 
tree (/). 

Sect. 8. — Dangerous Fences. 

255. If a person chooses to fence with material of such a kind 
as he must have known would decay and be likely to cause damage 
in the ordinary course of things, he will be liable for the natural 
result of his acts {g). Similarly, the owner of a cattle market who 
takes a toll for his own benefit is responsible if the fences of the 


(a) Pouting v, NoakeSt [18941 2 Q. 15. 281. Compare WiUon v. Newberry 
(1871), L. II. 7 Q. B. 31, See also title AaiiicuLTiniE, Vol. I., pp. 296, 297, 

(i) Smith V. Oiddy (1904), 73 L. J, (q, b.) 894, at p. 896, where the case is 
more fully repoi1;ed than in [1904] 2 K. B. 448, Compare Giles Y.Walker (1890), 
18 Q. B, D, 655, where thistle seed was blown on to adjoining land. It is conceived 
that if poisonous trees were planted artificially the owner would be liable for 
damage done by their leaves being blown on to adjoining land, on the principle 
of Sic utere tm tit alienum non lae^Sf unless the owner could plead vis major or 
act of God, e.g.j “ a high pale”; see Smith v. Oiddy (1904), 73 L. J, (q, B.) 894, 
per Kennedy, J., at p. 896, 

(c) Lemmon v. Webb, [1895] A. C, 1 ; and sqq Pickering v. Rudd (1816), 4 Camp. 
219. 

(d) Duke and Damian's Case (1586), Qodb. 52. 

(e) Y. B, Lib. Ass. 8 Edw. 4 ; Millan v. Fandrye (1626), Poph. 101, 163. 

(/ ) Masters v. Polite (1619), 2 Boll. Bep. 141, where, in an action of trespass for 
breaking into the plaintiff’s close and taking awayjhis boards, the defendant 
contended that, as the roots extended into his soil ano had been nourished by 
it, he was entitled to a share of the tree, but it waa held that, as the body of 
the tree was in the plaintiff's land, the whole of the t^ belonged to the plain* 
tiff, tiiough it was Emitted that, had the plaintiff plated the tree in the soil 
of the demndant, it would have been otherwise ; see Hetherington v. Qalt (1905), 
7 P. (Ct. of Sees.) 706. 

(o) Firih V. Bowling Iron Co, (187^, 3 0. P. D. 254, where a tenant, who was 
under liability to fence for the beuent of the adjoining tenant, used wire-rope 
for the purpose, which decayed from long exposure, and fell on to the latter’s 
land, and was swallowed by and killed his cattle, and the former was held liable. 
The result, it is conceived, would be the same if the cattle had licked off the 
pieces from the fence and suffered injiuy. 


Sect, 2. 
Trees on 
or near 
Boundaries 

Damage from 
trees which 
do not over* 
bang. 

Lapse of time. 


Entry on 

neighbour's 

laud. 


Projecting 

roots. 


Liability for 
user of 
dangerous 
materials. 




128 


Boundaiues, Fencjes, and Pauty-Walls. 


Sect. S. 

Dangerous 

Fences. 

Barbed wire. 


Extent of 
landowxier’i 
duty to fence 
against bis 
neighbour. 


No general 
duty to fence 
against the 
public. 


cattle-pens are in a dangerous condition, e.j., spiked and of in- 
Butticient height, and the cattle are injured in consequence (//). 

Fences along highways may not be constructed of barbed wire, if 
its use is likely to be injurious to persons or animals lawfully using 
Buch highways (/). 

Sect. 4. — Erection, Maintenance and Repair of Fences. 

Sun-SECT. 1. — No General JAaWity to fence, 

256. The owners of adjoining closes are not bound to fence 
either against or for the benelit of each other (a), the general rule 
being that a man is only bound to take care that his cattle or other 
animals do not trespass upon the lands of his neighbour (^). 

A landlord who leases a part of his land and retains the rest in 
his hands is under no obligation, apart from express agreement, to 
keep the fences in repair so as to prevent the lessee’s cattle from 
straying on to his land (c) ; for the occupier, as distinguished from 
the owner, is as a rule hound to repair and maintain fences (d), and 
for this purpose he is allowed, as between himself and his landlord, 
reasonable estovers (e). 

257. The owner of land across or by the side of which a high- 
way runs is under no duty, as a general rule, to fence off his laud 
from the highway (/). Similarly, there is no general duty cast upon 
an owner of land to fence in any excavation made in his \md{g), 
so long as the excavation does not adjoin a highway (/t), and 
therefore persona straying from a highway do so, as a general rule, 
at their peril (?). 


(h) Lax V. Darlington Corporation (1879), b Ex. 1). 29. 

mi-i T B n-- : 


67 


% 


This was so even before the passing of the Barbed Wire Act, 1893 (50 & 
ict. c. 3!D {Fenna v. Clare & Co., [1895] 1 Q. B. 199), See further, title 
liioHWAYB, Streets and Bridges. 

(а) Star v. Itookeehy (1710), 1 Salk. 333 ; Churchill v. Evans (1809), 1 Taunt. 
629 ; Hilton v. Anhesson (1872). 27 L. T. 619. 

(б) Laivrence v. Jenkins (1873), L. R. 8 Q. B. 27-4, 278; Boyle v. Tamhjn 
(1827), 6 B. & 0. 329. See title Animals, Vol. I., pp. 370, 380. As to the 
liability of an owner who is under an obligation to fence, and fails to do so, for 
the damage done by his animals on the laud of another, or to another's animals 
on his land, see p. 132, post, 

(c) Erskhif v. Adeaue (1873), 8 Ch. App. 756. 

\d) Cheeiham v, J/ampson (1791), 4 Term Bep. 318. See Star v. Rookesby, 
SHfiru ; Ilolhach v. IFaruer (1G23), Cro. Jac. 005 ; and title Landlord and 
Tenant. 

(e) Co. Litt. 41 b, 

(/) Binks V. South Yorlcshire Rail, and River Dun Co, (1862), 3 B. & S. 244 ; 
Potter V. 2*arry (1839), 7 .W. R. 182 ; and compare Hardcaetley. South Yorkshire 
Rail, Co. (1869), 4 II. & K'. 07. For the fencing of highways generally, see title 
H 1011 WAYS, SxiiEETS AND BRIDGES; aud 866 pp. 129, 130, post, for exceptions 
to the above rule. 

(iO Cornwell v. Metropytitan Commissioners of Sewers (1833), 10 Exch. 771, 
per Pollock, O.B., at p. 773 ; Blythe v. Topham (IG07), Cro. Jac. 138. 

(h) See p. 129, post. 

(i) Haraeaet/e v. South Yorkshire Bail. Co., eupra; Binke v. South Yorkshire 
Bail, and Biver Dm Co,, eupra; Jordin v. Crump (1841), 8 M. & W. 782, per 
Au>SR 80 N, B., at p. 768 ; Hawktn v. Shearer (1887), 66 L. J. (q. b.) 284, at 
p. 286; HoiinseU v. Smyth (I860), 7 C. B. (n. s.) 731. For the exceptions to 
this rule, see pp. 129, 130, post. As to injuries to persons on the lands of 
uthert, see genemly, title Tort. 
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Sub-Sect. 2 . — Special LiahUity to fence, 

258. A liability to erect or repair a fence may exist at common 
law {k ) ; it may also be created by Act of Parliament (1), agree- 
ment ( 7 / 1 ), or prescription (n). 

Where there is an excavation ( 0 ) in land which amounts to a 
public nuisance (p) by reason of its adjoining a highway (^), or 
being sufficiently near to it to be dangerous if left unfenced (r), a 
duty is cast on the person occupying the land («) to fence the 
excavation. If he neglects this duty, he is liable for any injury 
caused to persons lawfully passing along the highway, or to their 
property, even though the obligation of fencing the highway is by 
statute expressly imposed on someone else (0, except where the 
excavation has existed from time immemorial (m), or, at all events, 
was made before the dedication of the highway (iv), A similar duty 
appears to exist where the excavation, though not near a highway, 
is near a private way which the public are invited to use (.r). 

Except where a duty to fence against the public (a) exists, the 
owner is only bound to prevent injury to persons lawfully on the 
land (b), or to their property fc). Thus, where the person opening 
a pit or shaft or enlarging an old quarry is not the owner of the 
surface, he is bound to fence so as to prevent injury to cattle 
belonging to the owner of the surface (d). And where a person in 

(/c) See p. 129, 

h) See p. 130, jMst. 

\m) imton V. Ankesaon (1872), 27 L. T. 519; Green v. Ealea (1841), 2 Q. B. 
225 ; and see p. 131, post. 

( 72 ) Lawrence v. Jenkins (1873), L. R. 8 Q. B. 274 ; Harher v. Whitehy (18C5), 
34 L. J. (a B.) 212 ; Boyle v. Tamlyn (1827), 6 B. & 0. 329 ; and see p. i32, post. 

(o) As, for example, an area (Barnes v. Ward (1850), 9 C. B. 392) or canal 
(Manley v. St. Helens Canal and Rail, Co. (1858), 2 II. & N. 840). 

( p) Barnes v. Wardf supra ; Cornwell v. Metropolitan Commissioners of Servers 
(1855), 10 Exch. 771, per Maetin, B., at p. 774. For nuisances generally, see 
title Nuisance. 

(q) Barnes v. Ward, supra. See Hounsell v. Smyth (1860), 7 C. B. (n. s.) 731. 

(r) Ilardcastle v. South Yorkshire Rail, and River Dun Co. (1859), 4 II. & N. 
67, per Pollock, (I.B., at p. 75; Hadley v. Taylor (1865), L. K. 1 C. P. 53, 

(«) Hadley v. Taylor, supra; and compare Cheetham v. Hampson (1791), 1 
Term Rep. 318 ; Bishop v. Bedford Charity Trmtees (1859), 1 E. & E. 697. 
But the owner, though not in occupation, is liable where, as between himself 
and the occupier, he has undertaken the duty of fencing (Payne v. Royers (1794), 
2 Ily. Bl. 349). (3omi)are Bush v. Steinman (1799), 1 Bos. & P. 404. 

(t) Wettor V. Dank (1864), 4 F. & F. 298. 

(u) Cornwell v. Metropolitan Commissioners of Sewers, supra (ditch) ; Wilson 
y. Halifax Cwporatim (1868), L. R. 3 Exch. 114, per Kellt, O.li., at p. 118. 

(w) Fisher v. Prowse (1862), 2 B. & S. 770; Robbins v. Jones (1863), 15 
C B. (n. 8.) 221. 

(a) Binks v. South Yorkshire Rail, and River Dun Co. (1862), 3 B. & S. 244, per 
Blackbuen, J., at p. 264 ; Corby v. Hill (1858), 4 C. B. (n. s.) 556, per Byles, J., 
at p. 561. 

(a) See p. 130, 

(5) Corby v. Hill, supra, pw "Filler, J., at p. 667 ; Holmes v. North Eastern 
Rail. Co. (1871), L. R. 6 Exch. 123, Ex. Ch. As to the distinction between 
persons lawfully on the land and bare licensees, see Indermaur v. Dames (1867), 
L. R. 2 0. P. 311 ; Southccle y. Stanley (1858), 1 H. &N. 247 ; Hounsdl y. Smyth, 
supra, per Williams, J., at p. 743 ; and title Toet. 

(c) Blythe y. Topham (1607), Cro. Jac. 168. 

id) Re Williams y. OroucoU (1863), 4 B. & S. 149 ; Uawken v. Shearer (188T), 
56 L. J. (q. B.) 264 ; Sybray v. White (1836), 1 M. & W. 435, Paeke, B., it 
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the exercise of statutory powers diverts a public footpath, it is liis 
duty to protect, by fencing or otherwise, reasonably careful persons 
from injury by going astray at the point of diversion (e), 

259 . Any owner opening a pit or shaft in his land within twenty- 
five yards of a carriage or cart way is under a statutory duty to 
protect it by a proper fence (/), and is liable for injury occasioned 
by the failure to do so ; and the fact that any person injured by 
the neglect to fence is a trespasser would seem to be immaterial (g). 
Moreover, in the case of disused mines, the omission on the part 
of the owner of the mine, and every other person interested therein, 
to fence any shaft or side entrance within fifty yards of any high- 
way, road, footpath, or place of public resort, or in any open or 
uiiinclosed ground, is made by statute (/O a nuisance under s. 91 
of the Public Health Act, 1875 (t). 

260 . It is the duty of a bishop, rector, i)arson, vicar, or other 
ecclesiastical person to repair and maintain the fences of the lands 
held respectively by them jure ecclesire, and such persons are 
chargeable to their successors for a failure so to do(A:). 

261 . Allotments made under the Inclosure Act, 1845 (Z), must, 
except as in the Act mentioned, be inclosed, ditched, and fenced, 
and the fences maintained, at the expense of the respective allottees 
and as directed by the valuer (m). If the owner or occupier of an allot- 
ment neglects to make the requisite fences, the owner or occupier 
of any other allotment in the same inclosure, if aggrieved by such 
neglect, may after due notice in writing make the fences or ditches 
himself and recover the cost from the defaulting owner or occupier (n). 

262 . A railway company is under a statutory duty (o) to make 
and at all times to maintain proper fences between the railway 

p, 440, See Churchill v. Evans (1809), 1 Taunt. 629, where two persons had 
concurrent possession of a close, the one having the right to quarry and the 
other haying rights of pasture etc. and, the court being divided, the question 
whether either one was bound to guaid against casual damage to the other 
arising out of the enjoyment of his right was not decided, but it was held that 
the one could not distrain the cattle of the other damage feasant. 

(e) JIarsi v. Taylor (1883), H Q. B. D. 918. 

(/) Highway Act, 1835 (5 & 6 Will. 4, c. 60), s. 70. See title HianwAYS, 
Streets akb Bridges. 

(y) Compare Jordin v. Crump (1841), 8 M. & W. 782. 

(A) Coal-mines Regulation Act, 1887 (50 & 61 Viet, c. 68), s. 37 ; Metal- 
liferous Mines Regulation Act, 1872 (35 & 36 Viet. c. 77), s. 13. For the fencing 
of mines generally, see title Mines, Minerals and Quarries. 

(t) 38 & 89 Viet. c. 66. See further, titles Public Health etc. ; Nuisance. 
^ (k) Ecclesiastical Dilapidations Act, 1871 (34 & 36 Viet. c. 43), s. 4; and see 
title Ecclesiastical Law. As to the fences of churchyards and ourial grounds, 
see title Burial and Cremation, pp. 411, 412, 616, 629, 630, 536, 644, post. 

(l) 8 & 9 Viet. 0 . 118. See title Allotments, Vol I., pp. 335 et sea. 

(m) Ibid,f 8. 83. See s. 72 as to fencing of allotments made for tne purpose 
of providing stone etc. lor repair of roads, s. 73 as to fencing of allotments 
vested in parochial authorities, and s. 113 as to fencing of inclosed portions of 
commons set out as regulated pastures, and generally, as to allotments, title 
Allotments, Vol. I. 

(n) Inolosure Act, 1848 (11 & 12 Viet. c. 09), s. 12. section doesnot take 
away any other remedy which the aggrieved party may have. 

(o) Raflways Clauses Consolidation Act, 1646 (8 & 9 Vict. o. 20), s. 68. See fully, 
as to the duly of a railway company in this behalf, title Bailwats and Canals. 
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and the adjoining land(2>). This duty is, however, not one of 
general application, so as to compel the railway to fence against 
the world (q), except in the case of level crossings (r). It is a duty 
towards the owners and occupiers of the adjoining land only («), 
and the company may be discharged from it by the payment of 
compensation (a). 

263. Tlie erection and repair of fences may be made the subject 
of an agreement (f>). Where part of an estate is being sold, it is 
iinporlant that the contract should state expressly who is to erect 
or maintain the boundary fence between the part sold and the part 
retained. In the absence of any such statement, neither party 
will be under any obligation to fence, though each of them must 
take precautions to prevent his cattle or animals from trespassing 
on the land of the other (c). A covenant to repair all the external 
parts of the demised premises renders the covenantor liable to 
repair a boundary wall adjoining other buildings 00 . 

The agreement may also, it seems, be implied. Thus, in the case 
of an ancient inclosure it is a fair and reasonable presumption that 
the lord imposed as i)art of the terms on which the exclusive 
possession was to be granted to the incloser that for the future he 
would take upon himself the duty of fencing as against the cattle 
of the commoners ; and an inclosure of the waste lands under an 
Inclosure Act will not put an end to the liability (<?). 

Where, in a suit for specific performance, it a[)pears that a 
covenant has been entered into by a former purchaser of the 
property with the owners and occupiers for the time being of certain 
adjoining lands to make and maintain the boundary fences, and 
the expressed intention was that the covenant should run with the 


{p) The railway company is not obliged to fence one part of its property 
from another {RoherU v. Gr&it Western Rail, Co. (liJoS), 4 C. B. (nr. s.) 60G), 
except where necessary for the protection of persons lawfully using sucli 
property {Marfdl v. South WaJes Rail. Co. (1860), 8 0. B. (n. b.) 525). 

(r/) Bvaion v. North Eastern Rail. Co. (1868), L. B. 3 Q. B. 541# ; Riekeiis v. 
East and West India Docks etc. Rail. Co. (1852), 12 0. B. 160 ; and compare 
Child V. IJearn (1874), L. B. 9 Exch. 176; Harrold v. Oreab Western Rail. Co, 
(1866), 14 L. T. 440. 

(r) Bailways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 47 ; Fawcett 
V. rork and North Midland Rail. Co. (1851), 16 Q. B. 610. The duty does not 
extend to level crossings on private railways {Matson v. Baird (1878), 3 App. 
Cas. 1082). 

(«) Or persons claiming through them {Dawson v. Midland Rail. Co. (1872), 
L. B. 8 Exch. 8). 

(а) Bailways Clauses Consolidation Act, 18i5 (8 & 9 Viet. c. 20), s. 68. But 
the payment of compensation to the owner does not discharge the compands 
liability towai-ds the occupier (Corryv. Great Western Rail. Co. (1881), 7 U. B.D. 
322, C. A.). 

(б) Hilton V. Ankesson (1872), 27 L. T. 519; Firth v. Bowling Iron Co. (1878), 
3 0. P. D. 254. 

(c) Ildbach V. Warner (1623), Cro. Jac. 665 ; Barber v. Whittleg (1865), 34 
Tj. J. (q. b.) 212. But see D^le v. Drake (1605), Moore (k. b.), 775, where four 
judges were equally divided in opinion on the question whether the vendor or 
the purchaser was under an obligation to fence. 

(4 Green r. Eaiee (1811), 2 Q. B. 225. 

(«) Barber T, eu^ra. Compare Hai^h v, [1893] 2 Q. B. 19, 

0* A, 
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land, the question of the obligation being binding on a future 
purchaser is too doubtful to admit of the title being forced upon 
him (/). 

264. A right to have fences kept in repair is not an easement 
within the terms of the Prescription Act, 1832 (g), and therefore a 
prescriptive right to have a fence kept in repair must be made 
out independently of that statute, and by force of the old law (h). 

By prescription a landowner may be bound at his peril to 
maintain at all times, and without notice to repair it, a sufficient 
fence between his land and that of his neighbour. In that case, 
except in the case of damage by the act of God or vis majors he will 
be answerable for damage sustained by cattle escaping from his 
neighbour’s close by reason of the defective state of the fence (i). 

Further, the true nature of the prescription being that the land- 
owner is bound at his own risk to have a sufficient fence always 
existing, he will be liable for any injury arising from the defective 
state of the fence, notwithstanding that he had no notice of the 
want of repair (k), 

Sub-Sect. 3. — Extent and Consequences of Liability to fence, 

265. The liability to fence, when it exists, extends in many cases 
to the consequences arising from the neglect to fence. Thus, if a 
man allow his cattle to trespass, he will be answerable in damages 
for such injury caused by them as it is ordinarily in their nature to 
commit, or the animals may be distrained damage feasant, and 
impounded to secure compensation for the injury done(Z). Con- 
versely, if a man is under an obligation to fence for the benefit of 
the adjoining owner, and fails to do so, he will be liable if the 
animals of the adjoining owner stray on to his land and are there 
injured (m). 

An obligation, where one exists, to fence and to keep the fence 
in repair does not extend beyond the adjoining close and such 
animals as may be lawfully there. Thus, where a person puts his 
cattle into his own field, and they escape into the adjoining field 
through a defect in the fence which the adjoining owner is bound to 
repair, and thence into the field of a third person through a gap in the 
fence which such person is bound to keep in repair, the third person 
is not prevented by his default from maintaining trespass against 


(f) Palter Y, Parry (1859), 7 W, R. 182. 

(0) 2 & 3 Will. 4, c. 71. title Easements and Pkofits k Prendee. 

(A) Starv, Uooheshy {Yl\% 1 Salk. 335; Nowelv. Smith (1598), Cro. Eliz. 709; 
Anon, (1674), 1 Vent. 264 ; Boyle ▼. TaTtUyn (1827), 6 B. & C. 329 ; Lawrence 
y. Jenkins (1873), L. R. 8 Q. B. 274. 

(1) See cases cited in last note. 

(A) Lawrence v. Jenkins, supra. 

{1) Boden y , Boscoe, £18W] 1 Q. B. 608 ; Powell y , Salishury (1828), 2 Y. & J. 
391 ; Lee y. Riley (1865), 18 0. B. (n. 8.) 722 ; Ellis v. Loftus Iran Co, (1874), 
L. R. 10 0. P. 10. As to distress damage feasant, see Singleton y , WUUamson 
(1861), 7 H. & N. 410; and see generaUy, title Animals, VoI. I., pp. 376 
et seq , 

(m) Powdl y. ScUisJmry, supra; Anon, (1674), 1 Vent. 264; Booth y, WtUon 
G^l7), 1 B. A Aid. 59, where the principle applied though the plainti^ wm only 
jfiatuitous bafiee of whiph escaped aftd IpUed, * 
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tlie owner of the cattle ; for his obligation to fence extends only 
to the field adjoining his own and such animals as are lawfully 
there (71). 

Conversely, the owner of cattle which escape into an adjoining 
close through a defect in fences which the adjoining owner was 
bound to repair can have no claim for any damage to the cattle, 
unless he had an interest in the close from which they escaped, 
that is to say, unless his cattle were lawfully in that close (0). 

The same principles apply in the case of cattle escaping from the 
owner’s land on to land adjoining a railway, and thence on to the 
railway ; for the obligation on a railway company is only to fence as 
against the adjoining land (p). 

The right of action arising in consequence of defects in fences 
which an adjoining owner is hound to repair is not confined to 
injuries done to animals of which the person suing is the owner, 
but extends to injuries done to the animals of others in his possession, 
even although he may be only a gratuitous bailee (q). 

Where cattle belonging to one person stray on to the adjoining 
land through the defective state of the fences which the owner of 
the adjoining land is bound to keep in repair, the adjoining owner is 
not justified in simply driving them off his own land, but must put 
them back into the close from which they escaped by his default(/ ). 

266 . When cattle belonging to a stranger escape into the land of 
another either by breaking the fences if there is no defect in them, 
or by trespassing owing to a defect in the fences which neither the 
landlord nor his tenant is bound to repair, they may be distrained 
immediately for any rent due(;?). But if they escape through the 
defect of fences which the landlord or his tenant is bound to repair, 
they cannot be distrained by the landlord for rent due, although 
they have been levant and couchant, unless the owner of the cattle, 
after notice that they are on the land, neglects or refuses to drive 
them away within a reasonable time ; for otherwise the landlord 
would be taking advantage of hie own wrong (t). 

However, the lord of a manor or grantee of a rent-charge in a 
similar case may distrain the cattle after they have been levant and 
couchant, although no notice is given to the owner ; for, there being 
no such obligation on the lord of the manor or on the owner of the 
rent-charge to fence as there is on the landlord, notice is not 
necessary (a). 


(n) Jiight v. Baynard (1674), Freem. (k. b.)379 ; SacJcvill {Sir Geo.) v. Milward 
(1444), Vin. Abr. tit. Fences, D 4 ; and compare Dovaston v. Payne (1796), 2 
lly. Bl. 627. 

(o) Pitm/ret ▼. Jticroft (1680), 1 Wm. Saund. 557, 560. 

(p) BidceUa v. East and West India Docks etc. Rail. Co. (1852), 12 C. B. 160. As 
to fencing railways, see title Bailways and Canals. 

(9) Booth v. Wilson (1817), I B. & Aid. 69. Compare Broadwaler v. Blot 
(1817), Holt (n. p.), 647. See title Bailment, VoL L, p. 564. 

(r) Carruthers v. Hollis (1838), 8 Ad. & £1. 113. 
w) Jones Y. Potuell (1826), 6 B. & C. 647 ; Co. Litt. 47 b. 

(t) Poole Y. Longuewl (1670), 2 Saund. 282; Kimp y. Cruwes (1696), 2 Lut 
1573; Elmore Y. Tudeer (1704), 6 Mod. Eep. 198. 

(a) 8aff$ry v. Elgood (1834), 1 44* & W ; Oo. I4tt. fii. 884 ; and aee oasqi 
9iti4 in peoedini; uott« 
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Boundaries, Fences and Party- Walls. 

Sub-Sect. 4. — Extinguishment of LiaUlity. 

267. A man is not bound to fence against his own land, and 
therefore, where a man is bound to fence against adjoining land, 
his obligation to maintain the fences comes to an end when he pur- 
chases that land {b). And further, if a duty to fence against adjoin- 
ing land has been once extinguished by the unity of possession and 
ownership, it will not be revived by the lands afterwards passing 
into the hands of dilTerent persons (c). In order, however, that a 
prescriptive right may be extinguished by unity of ownership, the 
two estates must be equal in duration, in quality, and in all other 
circumstances of right (d). 

The liability of an owner to fence against adjoining land is not 
extinguished by his allowing a new higiiway to be made on part of 
his land, thereby destroying a portion of the fence (e). 


Part 111. — Party-Walls. 

268. The lerm “party-wall** may be used in four different 
senses (/), as meaning (1) a wall of which two adjoining owners are 
tenants in common (//) ; (2) a wall divided longitudinally into two 
strips one belonging to each of the adjoining owners (/t) ; (3) a wall 
which belongs entirely to one of the adjoining owners, but is subject 
to an easement or right in the other to have it maintained as a 
dividing wall between the two tenements (i) ; (4) a wall divided 
longitudinally into two moieties, each moiety being subject to a 
cross easement in favour of the owner of the other moiety {j), 

A wall may be in part of its length and height a party- wall and 
ns regards the rest an external wall (/c). 


(fc) Stickvill {Sir OVo.) v. Milliard (HU), Yin. Abr. tit. Fences, A 1 ; Y. B. 
22 U. ti, 78. 

(r) Polus V. Henstock (1671), 1 Vent. 97. 

{(1) R. V. Hermitage (luhabiiunts) (1693), Garth. 239, 241. See fui'thor, as to 
this, title Easements and Proeits A Prendre. 

(s) HVw^er V. Charter (1829), 3 Y. & J. 308 

(/) JPatson y. Gray (1880), 14 Ch. D. 192,jtMr Fry, J., atp. 194. The law with 
rofereuce to party-walls within the administrative county of London is contained 
in the lioudon Building Act, 1894 (57 & 58 Viet. c. ccxiii.), the Loudon Building 
Act 1894 (Amendment) Act, 1898 (61 & 62 Viet. c. cxxxvii.), and the London 
Building Acts (Amondinont) Act, 1905 (5 Edw. 7, c. oeix.), and is fully ti'eated 
under title hlETUoroLis. 

(v) Wiltshire v. Sid/ord (1827), 1 Man. & By. (k. B.)404; CubiU v. Porter 
(1828), 8 B. & 0. 257. 

Gi) Matts V. Himkins (1813), 5 Taunt 20. 

(i) Watson v. Oray^ supra, per Fey, J., at p. 195. 

(7) Ibid, 

<]t) Weston V. Arnold (1873), 8 Ch. App. 1084, 1090; Drury y. Army and 
Namf Auanliary Co-operative Supply, [1896] 2 Q. B. 271. See Cidelterk y. 
GirMere Go, (1876), 1 Q. B. D. 231; Knight v. Pursell (18791 11 Ch. 1). 
412. 
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269. Where a wall is built on the boundary of two adjoining Part in. 

pieces of land, so that the centre of the wall coincides with the Party- 

boundary line, the adjoining owners are not tenants in common of WaUs. 

the wall, even although the wall was erected at their joint expense, 

but the property in the wall follows the property in the land upon ownership 
which it stands where the quantity of the land contributed by each party-waii. 
proprietor is known. There is therefore no transfer of the property 
of either proprietor to the other, but both of them remain owners 
of their respective lands in severalty as before, each having the 
ordinary remedy for any injury done to his portion of the wall (Z). 

In the event, however, of the circumstances in which the wall Ownership 
was built and the amount of land contributed by each adjoining common, 
owner being unknown, it is presumed that the wall belongs to the 
adjoining proprietors as tenants in common (m). 

The common user by adjoining owners of a party wall separating 
their properties is pHmd facie evidence that the wall and the land 
on which it stands belong equally to them as tenants in common(7i). 

270. Where a wall is not common property, but one-half of it Ri^huand 
belongs exclusively to one proprietor and the other half of it exclu- (duties of 
sively to the other, either proprietor may pull down that portion of 

the wall standing on his own land, although sufficient support ownS in 
may not be left for the portion of the wall which belongs to his severalty, 
neighbour (o), provided the work be done reasonably and without 
negligence (p). 

The mere circumstance of the juxtaposition of the walls of two 
adjoining owners casts no obligation upon the owner pulling down 
his wall to give notice to the other of his intention, and gives no 
right to the other to have his wall shored up {q). 

The owner of premises adjoining those pulled down must shore 
up his own premises on the inside and do everything reasonably 
necessary for their preservation ; but at the same time his omission 
to do BO will not prevent his recovering if the pulling down be 
irregularly and improperly done and injury is thereby caused ; for 
the person so pulling down his house may be liable, although the 
owner of the house may not have done all that he ought for his own 
protection (?'). 

(/) Matts V. Hawlcivs 6 Taunt. 20; Hutchinson v. Mains (1832), Ale. 

& N. 155. Compare Sliej^/d Improved Industrial and Provident Socitiy v. Jarvis^ 

[1871] W. N. 208 ; Waddington v. Naylor ^1889), GO L. T. 480 ; Mayfair Property 
Co, V. Johnston^ [1894] 1 Ch. 608. It is a question for the jury whether a 
party- wall is in fact fairly built half on each side of the boundary, and any 
minute inaccuracy of measurement must be disregarded {lleadiny v. Barnard 
(1827), 1 Mood. & M. 71). 

{m) Wiltshire v. Sidford (1827), 1 Man. & By. (K. B.) 404 ; Culitt v. Porter 
(1828). 8 B. & 0. 257. 

(n) Cuhitt y. Porter ^ supra; TTiltshire v. Sid/ord, swpra, at p. 408; Jones v. 

Read (1876), 1. E. 10 0. ti. 316; Standard Bank of British South America v, 

Stokes (1878), 9 Ch. D. 68. at p. 71. 

(o) Wigford v. Oill (1692), Cro. Eliz. 269 ; Wiltshire v. Sidford, eupra^ at p. 

108. 

(p) Kempstm y. BuRer (1861), 12 I. C. L. E. 616. 

Iq) Chadwick y. Trower (1839), 6 Bing. (n. a) 1 ; Kempeton y. BuUer supra; 

Peyton y. London Corporation (1829). 9 B. & C. 725. 

(r) WaUert y. P/nf (1829). 1 Mood. & M. 362. 
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The fact that the property injured was in so ruinous a condition 
that it could not have stood much longer affords no answer to an 
action for the injury, but may be taken into consideration by the 
jury in assessing the damages (s), 

271 . There is no obligation towards a neighbour cast by law 
upon the owner of a house to keep it repaired in a lasting and sub- 
stantial manner. The only duty is to keep it in such a state that 
his neighbour may not be injured by its fall. The house may be in 
a ruinous state, provided that it be shored sufficiently, or the house 
may be demolished altogether (t)» 

Therefore a person who excavates without negligence close to his 
boundary, and in so doing shakes the foundations of a wall of his 
neighbour so that the wall falls down, is not liable for such injury in 
the absence of proof that either by prescription or by reason of 
presumed grant or implied reservation he is under some duty to 
support the wall (a). 

Where houses have been erected in contiguity by the same owner 
upon a plot of ground and therefore necessarily require mutual 
support, there is, either by a presumed grant or by a presumed 
reservation, a right to such mutual support, so that the owner who 
sells one of the houses grants as against himself such a right, and 
on his own part also reserves the right, whether the houses are 
parted with at one or at separate times (h). 

If a man grants a divided moiety of an outside wall of his own 
house with the intention of making such wall a party- wall between 
such house and an adjoining house to be built by the grantee, the 
law implies the grant and reservation in favour of the grantor and 
grantee respectively of such easements as maybe necessary to carry 
out whnt was the common intention of the parties with regard to 
the user of the ivall, the nature of those easements varying with the 
particular circumstances of each case (c). Subject, however, to such 
easements, the owner of each moiety of the wall may deal with his 
part as he pleases, and so long as he uses it for the contemplated 
objects, and without negligence or want of due care, he is not respon- 
sible for any nuisance or inconvenience thereby occasioned (d). Apart 
from any special local custom or express contract, neither party is 
subject to any liability if, by reason of natural decay or other 
circumstances beyond his control, his half of the wall falls down or 
otherwise passes into such a condition that the easement thereon 
becomes impossible or difficult of exercise (c). But each party is 

(a) Doddv, Holme (1834), 1 Ad. & El. 493. 

U) Chauntler v. Robinson (1849), 4 Exch. 163. 

(a) Oay/ord v. NichoUs (1854), 9 Exch. 702; TFyatt v. Harrison (1832), 3 
B. & Ad. 871 ; Murchie v. Black (1866), 19 0. B. (n. s.) 190 ; Smith v. Thackerah 
(1866h L. R. 1 C. P. 564, See the remarks in A.-0» v. Conduit CoUiery Co,^ 
[1895j 1 Q. B. 301, at p, 308, on Smith y. Thackerah^ supra. As to the acquisition 
of a prescriptive righttb support, see Dalton y. Angus (1881), 6 App. 0a8.740 ; and 
titles Easements and Profits A Prendre; Mines, Minerals and Quarries. 

(5) Richards ▼. Ross (1853), 9 Exch. 218. Compare Wheeldon y. Burrows 
(1879), 12 Oh. D. 31, 0. A., ^sapproving Pytr v. Carter (186^, 1 H. & N. 916. 

(c) Jones y. Pritchard, [1908] 1 Oh. 630, 636, following Richards y. Rose., 
supra, and Lyttlelton Times Co., Ltd. v. Warners, Ltd., [1907] A. 0. 476. 

(d) Jones y. Pritchard, supra, at p. 636. 

(e) Ibid., at p. 637. 
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entitled to repair the other’s half of the wall in question so far as is hi. 

reasonably necessary for the enjoyment of any easement impliedly Party- 
granted or reserved (/). ^ Walls. 


No right to support, however, exists where the houses do not 
adjoin ig), 

272. If either of two adjoining owners whose land is separated User of partj^ 
by a party- wall utilise the party- wall for the purpose of building, wall for build, 
or pull down the wall for the purpose of rebuilding, he is bound to pwp<»e*. 
see that reasonable skill and care are exercised in the operation, 

and that it is carried out without delay, and he cannot escape this 
obligation by delegating the performance to a contractor (h). 

Where two persons own adjoining houses separated by a party- 
wall, neither may underpin the wall unless it can be done without 
injury to the other’s house (i). 

273. One tenant in common of a party- wall cannot maintain When tenant 
trespass against another for an injury done to the wail, unless there 

has been a complete ouster or some destruction of the common pro- maintain 
perty (fc) . The destruction of the whole wall for the purpose of erecting trespasg. 
a better as soon as possible is not such a destruction as would enable 
one tenant in common to maintain trespass against another (Q. 

But where one tenant in common after pulling down a building on 
his side of the wall increased the height and built a house with the 
roof occupying the entire width of the top, and also inserted a stone 
with an inscription stating that the wall was his, it was held that 
there was an ouster sufdcient to enable the other tenant in common 
to maintain trespass (m). 

If one of two tenants in common of a party- wall excludes the 
other from using it by placing an obstruction on the wall, the only 
remedy of the latter is to remove the obstruction («)• 

(/) i/owe* V. Pritchard^ [1908] 1 Ch. 630, 638, diBCussing Taylor v. Whitehead 
(1781), 2 Doug. 749 ; Pamfrei v. Ricroft (1680), 1 Wms. Saund. 660. 

ig) Sdonum v. Vintners" Co, (1859), 4 H. & N. 585, where the houses of the 
plain tifi and defendant were separated by a house belonging to a third person, 
all three houses having been for a considerable number of years obviously out 
of the perpendicular and depending on each other for support, and it was held, 
there being no connection between the houses either in title or possession, that 
the plaintiff could not recover damages from the defendant for pulling down his 
house, in consequence of which the house adjoining the defendant’s house fell, 
thereby depriving the plaintiff's house of support. 

(A) PjluytTY. Hoclcm (1858), 1 F. & F. 142; Hughes y. Percivo^ (1883), 8 App. 

Gas. 443 ; Crihh v. Kynoch, Ltd., [1907] 2 K B. at p. 569. As to the effect of 
the employment of a contractor upon the liability of the employer, see generally 
title Tort. 

(t) Bradbee v. Christ's Hospital (18-13), 4 Man. & O. 714, 761 ; Standard Bank 
of British South America v. Stokes (1878), 9 Ch. D. 68. See Mayfair Property 
Co. V. Johnston, [1894] 1 Ch. 608. 

{k) Murly v. McDermott (1838), 8 Ad. & El. 138 ; Voyce v. Voyce (1820), Gow, 

201 (hedge grubbed im); Murray y. Hall 7 0. B. 441 (actual expulsion) ; 

Jor^ V. Read (1876), 1. R 10 C. L. 315 (taking down wall without intention to re- 
build); Standard Bank of British Soutn America v. Stokes, supra, at p. 72. See 
Noye V. Reed (1827), 1 Man. & By. 63 ; Jacobs v. Seward (1872), L. K 6 H. L. 

464. 

(f) OuhiU V. Porter (1828), 8 B. & 0. 267 ; Jones y. Bead, supra. 

(m) Stedmany. Smith {ISbT), 8 E. &B. 1 ; Watson y. Gray (1880), 14 Oh. D. 192 

{») Watson T. Gray, supra; Oubitt v. Porter^ supra, at p. 265. 
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274. The question of contribution by adjoining owners to the 
expense of building a party- wall may depend on express contract (o), 
or on a contract implied from common user (p) or other circum- 
stances (q), or on a local custom (r). 

276. Where two parties are tenants in common of a party- 
wall, either of them may enforce partition of the wall against the 
wish of the other («), and notwithstanding any practical difficulty or 
inconvenience (f). 

276. Where a man erects a house against a wall which belongs 
to and is situate on the land of the adjoining owner, using it to form 
one side of the house, length of time will not give the former a 
statutory title to the wall (a), though probably he would require an 
easement of support for his roof (h). 

Where there is a boundary wall, and an inscription is allowed to 
remain on it stating to all the world that it belongs to the adjoining 
proprietor, no question of the Statute of Limitations, or of adverse 
possession, or of cesser of possession, can arise (c). 


Part IV. — Evidence of Boundaries. 

Sect. 1 . — Nature of Evidence, 

Sud-Sect. 1. — In General, 

277. Evidence of boundaries differs in kind and in degree. As 
a general rule, where a deed refers to known physical and natural 
objects by means of which the boundaries of land conveyed are 
described, and also contains a statement of area, the former will 
control the latter in case of discrepancy (d) ; and if reference is made 
to some physical object not in existence at the time, and the parties 


(o) Stuart V. Smith (1816), 2 Marsh. 435. 

Ip) Christie v. Mifckison (1877), 36 L. T. 621. 

(v) Irving y. Turnbull^ [1900] 2 Q. B. 129. Compare Thacker v. TT7/son(1835), 
8 Aa. & El. 142 ; Re Stone and llastie, [1903] 2 K. H. 463, C. A. Where a party- 
wall held in common by adjoining owners falls into such a ruinous state that 
rebuilding is imperative, and one owner takes upon himself the whole burden 
of carrying out the work, it is conceived that the court would compel the other 
owner to contribute his share on the ground that the expenditure was in the 
nature of salvage. See the American case Camplell v. Mesier (1820), 4 John. 
Ch. Eep. 334. 

(r) Robinson v. Thomfison (1890), 89 L. T. Jo. 137. 

(«) Mayfair Property Co, v. Johnston, [1894] 1 Ch. 508, where a longitudinal 
purutiou was directed. 

(t) See Turner v. Morgan (1803), 8 Ves. 143 (partition of a house), and cases 
theie cited. 

(a) PhUlipson v. Gibbon (1871), 6 Ch, App. 428. See IVaddington v. Naylor 
(1889), 60 L. T. 480; Murlyy, McDermott (1838), 8 Ad. & El. 138. 

^) Waddington y, Naylor, supra. See further, title Easements and Profits 
A Prendre. 

(r) PhilHpson y. Gibbon, supra, at p. 434. See also Stedman y. Smith (1857), 8 
E. & B. 1 ; WaUon y. Gray (1880), 14 Ch. D. 192, 

id) Manning v. Ftizgerdd (1859), 29 L. J. (EX.) 24 ; Lyle y, Richards (1866), 
L. li. 1 II. L. 222. 
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subsequently erect some object intending it to conform to the deed, 
the boundary indicated by such object will be binding upon them, 
even although it may not actually conform to the line of boundary 
or to the acreage contained in the deed {e). 

It is always a question for the jury whether a particular parcel 
of land is or is not contained in the description of the land con- 
veyed by a deed (/). 

Sub-Sect. 2 . — Ecrtrinsic Evidence, 

278. Extrinsic evidence is admissible to put before the court 
the same knowledge of the subject-matter of the deed as was in 
the possession of the parties thereto at the time of its execution (//). 
It may also be admitted where the description of the boundaries is 
general or ambiguous (/«), and the ambiguity is latent (i) ; and in 
this way ancient grants may be explained by evidence of modern 
usage (/c), but no amount of user would prevail against the plain 
meaning of words (1). Evidence of user prior to a grant is also 
admissible to show what was intended to pass thereby (m). 

Extrinsic evidence is admissible, in the case of a demise of 
land by admeasurement ** with the houses now erected or being 
erected thereon,” to show that the foundations of the houses were 
actually laid at the date of the demise and extended beyond the 
limits of the boundaries shown on the plan, with the result 
that the admeasurements and plan must bo rejected as a falsa 
demons tratio (n), 

279. Where an agreement refers specifically to a plan, oral 
evidence is admissible to identify the plan referred to, but where 


(<■) See TaijUtr v. Vamj (1840), 1 Man. G. 604. 

(/) L\ile V. Richards (1866), L. 11. 1 II. L. 222 ; Doe d. Fredaml v. Burt (1787), 
1 Term Rep. 701 ; Kingsmill v. Millard (ISoo), il Exch. 316; ]yaierpark {Lord) 
V. Fennell (1859), 7 H. Ij. Cas. 650. 

{g) Murhj v. M*Dermott (1838), 8 Ad. El, 138; Baird v. Fortune (1861), 7 
Jur. (n. S.) 926; Van Diemen's Land Co. v. Table Ctqte Marine Boards [lOOG] 
A. (3. 92, P. C., at p. 98. Compare Doe d. Preedy v. IIoHom (1835), 4 Ad. & lil. 76. 
As to extrinsic evidence generally, see title Deeds and other Instruments. 

(7i) Doe d. Core v. Langton (1831), 2 B. & Ad. 680, whore property was con- 
veyed with the “ hereditaments thereunto belonging” and extrinsic evidence 
was admitted to show the boundaries of such herwitaments ; Waterpark {Lord) 
V. Fennellf supra, where property was conveyed by name and parol evidence was 
admitted to connect property with that name ; Lister v, Pivkford (1865), 31 Beav. 
576. See title Sale of Land. 

(i) Lyle V. Richards, supra, per Lord Westbury, at p. 239 ; Ooodtitle d. 
Radford v. Southern (1813), 1 M. & S. 299. 

{k) E.g,, that an ancient grant of a manor included the sea coast down to 
low water mark {Calmady v. Rowe (1844), 6 C. B. 861 ; Beaufort {Dulce) v. 
Swansea Corporation (1849), 3 Exch. 413; A,-Q, v. Jones (1862), 2 H. & G. 
347 ; Le Strange v. Lowe (1866), 4 F. & F. 1048; A.-O.for Ireland v. Vanddmr, 
[1907J A. 0. 369); that the words “river L.” in an ancient patent comprised 
the river bed so far or not so far as the sea {Donegall {Marquis) v. Temple- 
more {Lord) (1858), 9 I. C. L. R. 374 ; see Re Belfast Dock Acf (1867), I. R. 1 Eq. 
128) ; and that a castle was within the boundary of a county hundred {Newcastle 
{Duke) V. Broxtowe Hundred (1832), 4 B. & Ad. 273). 

(Q Van Diemen's Land Co. v. TaUe Cape Marine Board, supra, per Ijord 
Halsbury, L.C., at p. 97. 
fm) Ibid., at p. 98. 

(n) Mannijtg v. Fitzgerald (1859), 29 L. J. (EX.) 24. See also p. 147, post. 
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I^BOT. 1. 

Nature of 
Evidence. 

Agreement 
implied by 
conduct. 


Conflicting 

Uescriptiona 


When extrin- 
sic evidence 
inadmissible. 


Rejection of 
surplusage. 


there is not clear evidence to show what particular plan was agreed 
upon and there is no sufficient verbal description of the boundaries, 
the agreement will be void for uncertainty (o), 

280. An agreement fixing boundaries may be implied from 
conduct. Thus, the fact that a lessee, knowing that his lessors had 
agreed with the owners of the adjoining land to appoint some 
person to stake out the boundaries between, actually put himself 
into communication with the person appointed, and was present 
when the boundaries were staked out, and raised no objection, is 
strong evidence of an agreement by him to the boundaries being 
so defined (p). 

281. If a deed contains two descriptions of the property con- 
veyed, both being of sufficient and of equal certainty, and a variance 
is shown by extrinsic evidence to exist between them, that which 
comes first in the deed must prevail (^f). If, however, the descrip- 
tion of the land intended to be conveyed is couched in such am- 
biguous terms that it is doubtful what were intended to be the 
boundaries of the land, and the language of the descriptions equally 
admits of two different constructions, the one of which would make 
the quantity conveyed agree with the quantity mentioned in the 
deed, while the other would make the quantity altogether different, 
the former construction must prevail (a). 

282. Extrinsic evidence is not admissible to contradict or vary 
clear descriptions of boundaries (b). Thus, if a deed contains a full 
description of the land, evidence that a strip of land not included 
in the description was always occupied by the owner of the land 
undoubtedly conveyed by the deed is not admissible to contradict 
the deed (c). 

283. Where there is no ambiguity in the descriptions contained 
in a deed, evidence to show that it was intended to convey more 
than appears in the description does not become admissible by 
reason of the fact that a further description is added with which 
the subject-matter clearly intended to be conveyed does not agree (d). 
The maxim Falsa demonstratio non meet cum de corpore constat 
means that where the subject-matter is otherwise sufficiently 


(o) Hodgu Y. ffort/all (1829), 1 Buss. & M. 116. 

( p) Taylor y. Parry (1840), 1 Man. & G. 604. 

Itoe V. Lidwell (1859), 9 1. G. 1j. B. 184. 

(а) Herrick y. Sixhy (1867), L. B. 1 P. 0. 436. 

(б) Shop. Touch. 29. 

(c) Barton y, Davim (1860), 10 0. B. 201 ; BoyU y. Mulholland (1859), 10 
I. 0. L. E, 160 ; Webber y. Stanley (1864), 16 0. B. (n. s.) 698, 762 ; Smith v. 
Bidgway (1866), L. B. 1 Ezoh. 331 ; Pmley v. Dodds (1866), L. B. 2 Eq. 819, 
where a devise of A. form **in the parish of B.” was held not to include 
lands in other parishes previously occupied with A. farm. See title. Deeds and 
OTHEB InBTBUMBNTS. 



Y. OaUoway (18i^), 6 B. A Ad. 43; LleweUyn y. Jersey {Earl) (1843), 11 
M. A W. 1^; Bos v. LidwsR, supra; Doe d. Eeiww v. AsMey (1847), 10 Q. B« 
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described and ascertained, the addition of a false descripticn is Sbot i. 
rejected as surplusage (e). Nature of 

But, on the other hand, non accipi debent verba in demonstratUmem Evidence. 
faham qua competunt in limitationem veram, that is to say, where Oene^ 
words of additional description are in fact applicable, e.^., where followed by 
they narrow or define the general description, they are not to be 
regarded m falsa demonstratio (f). If premises are described in 
general terms and a particular description be added, the latter 
controls the former (g), 

^ Sub-Sect. 3,— Reputation, 

284 . Evidence of reputation (/^), in other words, hearsay evidence, Reputation, 
such as a declaration made by a person since deceased, is admissible 
where the question relates to a matter of general or public interest (/), 
as, for example, to the boundaries of a town(/<;), parish (/), or 
manor or to the boundaries between counties, parishes, hamlets 
or manors (n), or between a reputed manor and land belonging to a 
private individual (o), or between old and new land in a manor (p), 

(e) Jack V. McIntyre (\S4o)^ 12 Cl. & Fin. 151, where boundaries defined wore 
held not to be limited by a specific reference to part of land situate within 
them; Amiee v. Ndma (1856), 1 H. & N. 225, where the description of the 
situation was wrong as regards the county but right as regards the parish and 
otherwise; White v. Birch (1867), 36 L. J. (on.) 174, where a wrong description 
of land as “in my own occupation” was rejected as falsa demonstratio; but 
compare Re Seal^ [1894] 1 Oh. 316, 0. A., where the words “ as the same are 
now occupied by me ” were construed as limiting the parcels. See title Deeds 
AND OTHEB INSTRUMENTS. 

(/) Boyle V. Mulholland (1859), 10 I. C. L. B. 150 ; Doe d. Preedy y. IIoHom 
(1835), 4 Ad. & El. 76. 

(y) Doe d. Smith v. Oalloway (1833), 6 B. & Ad. 43 ; Travers v. Blundell 
(1877), 6 Ch. D. 436, C. A. ; Herrick v. Sixhy (1867), L, B. 1 P. C. 436 ; Re Seal, 
supra ; Re Brockd, [1908] 1 Oh. 185, 196. 

(A) “Reputation is in general weak evidence, and when it is admitted, it is 
the duty of the judge to impress on the minds of the jury how little conclusive 
it ought to be” {Weeks v. Sparse (18 13), 1 M. & S. 679, per Lord Eli.enborough, 

O.J., at p. 687), See ^nerally as to evidence of reputation, R. v. Bedford 
(Inhabitants) (1855), 4 E. & B. 635, per Lord Oampbbll, O.J., at p. 641 ; 

Morewood v. Wood (1792), 14 East, 327, 330; and title Evidence. 

(i) See Evans v. Merthyr Tydfil Urban Council^ [1899] 1 Oh. 241, 0. A.; Mercer 
V. DennSt [1905] 2 Oh. 638, 0. A., at p. 560, where the word “public” is explained. 

(A) Ireland v. Powdlt cited 7 Ad. & El. at p. 655, where the question was 
whether a turnpike was within the boundary of a town ; R. v. Bliss (1837), 7 
Ad. & El. 550. 

(0 B. V. Mytton (1860), 2 E. & E. 557. See Coombs v. Coether and Wheeler 
(1829), Mood. & M. 398 ; Cooke v. Banks (1826), 2 0. & P. 478. 

(m) Doe d. Jones v. Richards (1798), Peake, Add. Gas. 180 ; Talbot v. Lewis 
(1834), 6 Tyr. 1 ; Doe d. Padwick v. Skinner (1848), 3 Exch. 84. 

(w) Nichdls V. Parker (1805), 14 East, 331, n. (boundaries of common — 
whether in parish and manor of A. or parish and manor of B.) ; Thomas v. J^nJdns 
(1837), 6 Ad. & El. 625, and Brisco v. Xowio® (1838), 8 Ad. & El 198, 213 
(boundaries of hamlet and private estate — identical) ; Evans v. Rees (1 839), 10 
Ad. A El. 161 (boundaries between parishes and counties). 

(o) Doe d. Molesworth v. Sleeman (1846), 9 Q. B. 298, where declarations of a 
deceased person were admitted as to boundaries ; see Curzon y. Lonuix (1803), 5 
Esp. 60, where it was said that the right to the soil was evidenced by acts of 
ownerriiip exercised on it, not by presumptive evidence of property arising from 
supposed boundaries, the rights to which had never been ascertained by possession. 

(p) Barnes v. Matvson (1813), 1 M. & S. 77, per Lord Ellenborouoh, O.J., 
at p. 81. 
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Bbot. 1 . 
Katiire of 
Evidence. 


Wlien 

inadmissible. 


Nature of 
evidence of 
reputation. 


Declarations by deceased persons are admissible if made anfe 
litem viotam {q)j or against the interest of the declarant (r), or in 
the ordinary course of business and in the discharge of professional 
duty (4, and by a declarant of competent knowledge (t). The 
declarant, if otherwise cognisant of the subject, need not be resident 
in the locality of the disputed boundary (a). 

286. Evidence of reputation is inadmissible in cases of a private 
nature (/>), e.fj,, as to the boundaries of a waste over which some 
only of the tenants of a manor claim a right of common appen- 
dant (c), or as to the boundaries between two private estates, except 
where the private boundaries coincide with public ones {d). 

Evidence of reputation as to particular facts as opposed to general 
rights is not admissible (4* 

286. Where evidence of reputation is admissible, it may be 
oral or documentary, so that deeds, leases and other private docu- 
ments may be admitted as declaratory of their contents ( f). It 
need not necessarily be supported by usage (//). 


(7) Soo title Evidence. 

(r) Crease v. Jiarrett (1835), 1 Cr. M. & R. 919, where a declaration by a 
deceased lord of the manor as to the extent of the manor wastes was held 
admissible, but not as to the extent of his rights over the wastes. See It. v. 
JJed/ord {Inhabitants) (1855), 4 E. & B. 535, 541 ; and title Evidence. 

M Price V. Torrington (Earl) (1703), 1 Salk. 285 ; Mdlory, Walmestegy [1905] 
2 Cn. 164, 0. A., whore field nook entries made by a deceased surveyor lor the 
purpose of a public drainage survey on which he was professionally employed 
were admitted in evidence. 


(1) Pogers v. Wood (1831), 2 B. & Ad. 245. But compare Crease v. Barrett, 
SKpra, where an entry by a deceased j>or8on as to boundaries, charging himself, 
was admitted against strangers, even though it appeared that the facts stated in 
the entry were not known to him of his own knowledge. See also Pipe y. 
Fulcher (1858), 28 L. J. (q. b.) 12, per Lord Campbell, C.J.,at p. 13; and title 
Evidence. 

(a) Nevfcastle (Dahe) v. Broxtoire Hundred (1832), 4 B. & Ad. 273. 

{h) See IL v. Bedford {Inhabitants), supra, at p. 542. The principle is that 

Q uestions of private boundaries are not matters of public notoriety. But see 
fames v. Lewis (1787), 2 Chit. 635, where, in a Question as to private rights, 
whether or not a place was parcel of a sheep walk, evidence of reputation was 
held admissible. 


(c) Dunraven (Earl) v. Llewelhjn (1850), 15 Q. B. 791. See Reed v. Jackson 
(1801), 1 East, 355, 357; Doe A, JiHdsbury v. Thomas (1811), 14 East, 323; 
Clothier v. Chapman (1805), 14 East, 331, n. ; Williams v. Morgan (1850), 15 
Q. B. 782. 

(d) Thomas v. Jenkins (1837), 6 Ad. & El. 625 ; Brisco v. Lomax (18381, 8 
Ad. & El. 198, 213. See R. v. Bliss (1837), 7 Ad. & El. 650, 554 (boundary of a 
road). 

(e) Ouiram v. Moreiwood (1793), 5 Term Bep. 121, tw Lord Kenyon, C.J., 

at p. 123 ; “Although a general right may be proved by traditionary evidence, 
yet a particular fact cannot.” E,g,, that a deceased person planted a tree near 
a road and stated at the time of planting that his object was to show where the 
boundary of the road was when he was a boy (R. v. Bliss, supra ; see JZ. v. 
Berger, [1894] 1 Q. B. 823), or that a stone was erected as a boundary m^k at 
a particular place (iZ. v. Bliss, supra), or that perambulations had taken a particular 
line (7'aglor v. Dweu (1837), 7 Ad. & El. 409) ; see also Mercer v. Denne, [1905] 
2 Oh. 688,0. A. ^ J 

4 See p. 146, post ; and title Evidence. 

Crease v. Barrett, supra. 





PaBT IV,— EvIDENOK of BoUNDABiES. 

• Sect. 2 . — Particular Kinds of Evidence. 

Sxtb-Sect 1. — Public DocumeiiU and Orders etc* 

287. Statements in public or official documents are as a general 
rule admissible as evidence of the facts recorded Qi). 

288. Domesday Book is a record of a public inquisition or survey, 
and therefore admissible as evidence of boundaries (i). 

289. A Crown survey, if made under proper authority, as, for 
example, pursuant to an Act of Parliament, and produced from the 
records of the court or other proper custody, is also admissible as a 
public document in questions of boundary (/c), even where the com- 
mission under which it was made is lost, provided that evidence 
is forthcoming aliunde that the survey was made under due 
authority (/). 

But surveys which are not made under proper authority (m) are 
treated merely as private memorials and are inadmissible in 
evidence (n). This rule applies to surveys made on behalf of the 
Crown when it is beneficially interested (o). Thus, a survey directed 


(A) For a definition of “public documents,” see Sturla v. Freed a (1880), 5 
App. Caa. 623, at p. 643, explained in Mercer v. Denne^ [1905] 2 Ch. 538, 0. A. 
See also title Evidence. 

(t) See title Evidence. Domesday Book was compiled shortly after the 
Norman conquest by Royal Commissioners. It contains a general survey of 
all the counties in England except the four northern, and specifies the name 
and local position of every place, its possessor at the time of ^ng Edward the 
Confessor, and at the time of the survey, together with ppticulars, quantities 
and descriptions of the land. Its value as evidence is obviously limited by the 
difficulty usually experienced of applying the ancient descriptions to modern 
circumstances. In Alcock v. CooAe (1829), 5 Bing. 340, and Beaufort {Duh) 
V. John Aird <fc Co, (1904), 20 T. L. E. 602, extracts from Domesday Book were 
given in evidence. 

(A) Evans v. Merthyr Tydfil Urban Council^ [1899] 1 Ch. 241, 0. A., where the 
survey was made in discharge of a public duty imposed by statute. See Doe d. 
William IV, y, Roberta (1844), 13 M. & W. 520 (ancient survey or extent of 
Crown lands) ; New Romney Corporation v. New Romney Commissioners of 
SewetSt [1892] 1 Q. B. 840 (map made under the authority of a Royal 
Commission). 

(/) Rowe V. Brenton (1828), 8 B. & C. 737, 747. See Smith v. Browrdow [Earl) 
(1870), L. R. 9 Eq. 241, 252. 

(w) Evans v. Taylor (1838), 7 Ad. & El. 617, where a survey of the boundaries 
of a manor purporting to be made under stat. 4 Edw. 1, stat. 1, which gives 
DO power to define boundaiies of manors, was held not to be admissible as 
evidence of boundary, either as a public document or on the ground of reputa- 
tion ; Mercer v. Denney suprUi where a map in the possession of the Admiralty, 
not l^ing an Admiralty chart, was held not to be admissible. 

(n) Vin. Abr. tit. Evidence, A. b 15, s. 12 ; Danid v. IfiZAtn (1852), 7 Exch. 429. 
See Beaufort {Duke ) v. Smith (1849), 4 Exch. 450, where a survey, made by 
the authority of Oliver Cromwell, was held inadmissible either os a public docu- 
ment or as evidence of reputation; contrd^ Freeman v. Read (1863), 4 B. & S. 
174, where a parliamentary survey made in the time of the Commonwealth was 
held to be good evidence of reputation. 

(o) Phaiips V. Hudson (1867), 2 Ch. App. 243 (survey made by Augmentation 
Office for Me purposes of the Crown as a private owner). Compare Evans 
V. Merthyr Tydfil Urban Council, supra, where a surveyor’s report made 
under the Act for the Better Management of the Land Revenue of ‘Uie Orown 
(34 (ieo. 3, o. 7&), $, 8, was held to be a public document and admissible ui 
evidence. 
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seot. 2. 
Particnlar 
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Ordnance 

maps. 


AilaRCs and 
maps. 

Tithe com- 

niutatiou 

maps. 


Plans etc. 
made by 
Hoard of 
Agriculture 
and Piaherics. 


to be taken by the King in the seventeenth century with a view to 
ascertaining what repairs were necessary to save his castles on the 
coast from the ravages of the sea, is not admissible as a public 
document to show the boundaries of the land (p), 

290. The Acts (q) under which ordnance surveys have been 
made in England contain no provisions for settling boundaries. 
An ordnance map, to which no reference is made in the title 
deeds (r), is not admissible either as a public document or as 
evidence of reputation to show the boundary of a parish or vill («), 
or between the lands of adjoining owners (t\ though it may be 
received to show the position of the medium Jilum of a river (w) or of 
some physical object at the time it was taken (a), such as a track 
across land (h). 

291. Standard atlases and maps may be used to prove facts of 
public knowledge (c). 

292. Tithe commutation maps are admissible as evidence of the 
boundaries or waste of a manor (d), but not of boundaries between 
private estates (e). 

293. On an enfranchisement of copyholds made under the 
Copyhold Act, 1894 (/), any plan made or approved by the Board 
of Agriculture and Fisheries and any definition of boundaries is con- 
clusive as between the lord of the manor and the tenant (g), but it 
could not, it seems, be conclusive as to the boundaries before the 
date of determination (h). 

Although a map attached by the Board of Agriculture and 
Fisheries (formerly the Land Commissioners (i)) to an award under 


(p) Mercer v. Denne^ [1906] 2 Oh. 638, 0. A. 

Iq) Ordnance Survey Act, 1841 (4 & 6 Viet. c. 30); Geological Survey Act, 
1845 (8 & 9 Viet. c. 03). As to the value of ordnance maps as evidence of 
boundaries in the case of land registered under the Land Transfer Acts, 1875 
and 1897, see p. 115, ante, 

(r) See Wokeman v. West (1836), 7 0. & P. 479. 


(«) Bidder v. Bridges (1886), 34 W. B. 514. 
(t) TUC " '' " ~ 


, , Tiedall v. Parnell (1863), 14 1. 0. L. R. 1 , 27, 28 ; Coleman v. Kirkaldy^ 
[1882] W. N. 103. See Swift v. M^Tiernan (1848), 11 1. Eq. B. 602 ; Moxer v. 
DennSt supra (ancient map prepared by Board of Ordnance). 

(w) Oreut Torrington Commons Conservators v. Moore Stevens, [1904] 1 Ch. 347, 
at p. 353. 

(a) Gaton v. Hamilton (1889), 53 J. P. 504. 

[h) A.-G. V. Antrohiis, HOOsj 2 Oh. 188, at p. 203. 

(c) In R. V. (5rto??, cited in Stephen’s Dig. Evidence, 6th ed. p. 48, maps of 
Australia were given in evidence to show the situation of places where the defen- 
dnnt said he had lived, and in Birrell v. Dryer (1884), 9 App. Oas. 346, the court 
accepted Admiralty chart as evidence ; see ihid.f per Lord Blackburn, at 
p. 352. 

(d) Smith V. Lister (1895), 64 L. J. (q. B.) 154, at p. 159. 

(s) 6 & 7 Will. 4, c. 71, s. 64; Wilh^/orce v. Hearjidd (1877), 6 Ch. D. 709. 
Compare Hammond v. Bradstreet (1866), 10 Exch. 390, Ex, Ch., where the point 
was discussed. 

(/) Copyhold Act, 1894 (57 & 68 Viet. o. 46). See further p. 112, ante, 
and tatle Copyholds. 


(a) Ibid,, 8. 62(4). 

(A) R, V. St, Mary {Inhabitants) (1821), 4 B. & Aid. 462. Compare B, y. 
Milton (1843), 1 Oar. & Kir, 68. 
li ) See p. 113, ante; and title Aoiuoulture, Vol. I., p. 297. 
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an Inclosure Act is evidence whether a road is a highway or not, it 
is not evidence of the boundaries of the highway where the strip of 
land bordering the highway is not dealt with in the award {k), and 
where a tenant for life under a will of land adjoining the high- 
way accepts, against his interest, an award of the Board under an 
Inclosure Act which treats the pieces of land adjoining a highway 
as belonging to the waste and not to the adjoining owners, that is 
strong evidence against his successors in title that the pieces were 
in fact part of the waste (Q. 

294 . Maps and surveys which are not admissible as public 
documents are sometimes received in evidence as admissions of 
persons in privity with those against whom they are tendered, or 
as evidence of reputation (m). 

295 . Ecclesiastical terriers, or schedules of the temporal posses- 
sions of parish churches, made from time to time pursuant to the 
87th canon, are receivable in evidence, if they come from the proper 
custody, namely, the bishop’s or archdeacon’s registry or the chest 
of the parish church (n). 

A terrier of glebe lands is evidence against, but not for, the parson, 
unless signed by the parson and by churchwardens not nominated by 
the parson. Its value as evidence is increased if it is signed also by 
some substantial parishioners (o). But a terrier of a parish which 
is not signed by any parish official or person bearing a public 
character in a parish, is not evidence (p). Entries in parochial 
books are sometimes received as evidence of boundaries (q)» 

296 . A verdict of a jury in a former action relating to a boun- 
dary is sometimes admissible as evidence of reputation in a subse- 
quent action between different parties (r). 

But an award of an arbitrator is not admissible as evidence of 
reputation («), though in a subsequent suit between the same parties 


(jfc) i?. V. Berger, [1894] I Q. B. 823. 

Gery y. Bedman (1875), 1 Q. B. D. 161. 

(m) Doe d. Hughes v. Lakin (1836), 7 0. & P. 481 ; Freeman t. Read (1863), 
4 B. & S. 174. ^ p. 147, 

in) See Co&mhsy. Coelher and Wheeler Mood. & M. 398; Croughtony. 

Blake (1843), 12 M. & W. 205, at p. 208, where it was said that the custody 
need not be the most proper custody; Earl v. Lewis (1801), 4 Esp. 1 ; aud 
title Evidence. As to ecclesiastical terriers generally, see title Ecclesiastical 
IjAW 

(o)’Buller, N. P. 248 ; Atkins v. Hattm (1793), 2 Anst. 386. Compare Carr 
V. Mostyn (1850), 6 Exoh. 69, where returns made by parsons in answer to 
inquisitions made by the bishop regarding the boundaries etc. of a parochial 
chapeliy were admitted as evidence. 

p) j^rl V. Lefwis, supra. See Cooke y. Banks (1826), 2 0. & P. 478. 

rj &’:i^ 151^ lieed t. Jb<*»o» (1801), 1 

846, at p. 347; Talbat v. Lewi> (1834), 6 0. * P. 603 ; Bri$co ▼. (1838), 8 

Ad. & EL 198, at p. 210, where LiTEUeDai.1, J., said ttat a yerdiot was not a 
reputation, but was as good evidence as reputation ; NeiU v. Dewmshi^ {Jjuke) 
1882), 8 App. Oas. 136. See generally, as to the value of verdicts, Lee v. 
'^ohnetone (1869), L. B. 1 Sc. & Div# 426. 

(s) Evans v. Rees, supra. 
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Sbot. 9. or those claimiDg through them such an award is admissible, not as 
Particiilar hearsay, but as evidence properly so called (i). 

Kinds of So, too, ancient orders of sessions containing statements respect- 
Evidence. i^g boundaries (a), presentments of manorial courts setting out 
Orders of boundaries (6), but not decrees purporting to be made by courts 

sessions etc. not known to the law(c), are admissible as evidence of reputa- 

tion. 

Certificate of 297 . Copies of proceedings before the Tithe Commissioners, if cer- 
tified under their seal (d), and authenticated orders, licences, or other 
Commis-^ ^ instruments issued by the Board of Agriculture and Fisheries (e), are 
bioners etc. evidence of the matters therein stated. 

Assessments. 298 . Extracts from land tax or poor rate assessments are 
evidence of seisin and as such admissible in questions of 
boundary (/). 

Sub-Sect. 2. — Private Documenta, 

Ancient 299 . Ancient documents coming from the proper custody and 

documents. purporting upon the face of them to show exercise of ownership, 
such as leases {g\ licences in the nature of leases (/t), or documents 
showing that a person in possession is vindicating that possession 
against someone else (i), are admissible as evidence in questions of 
boundary. In the case of a lease the payment of rent is an 


(t) Breton v. Knight (1837), cited in Roscoe’a Evidence at Nisi Prius, 18th ed. 

p. 220. 

(a) Newcaatle (Duke) v. Broxtowe Hundred (1832), 4 B. & Ad. 273. 

(b) Evans v. Reea (1839), 10 Ad. & El. 151. 

(c) Rogera v. Wood (1831), 2 B. & Ad. 245. 

(o) Tithe Act, 1836 (6 & 7 Will. 4, o. 71), s. 2. See Oiffard v. Williama (1869), 

6 Ch. App. 646. 

(«) Board of Agriculture Act, 1889 (52 & 53 Viet. c. 30) ; Board of Agriculture 
and Fisheries Act, 1903 (3 Edw. 7, c. 31). 

(/) Doe d. Smith v. Cartwright (1824), 1 C. & P. 218 ; Plaxton v. Dare (1829), 
10 B. & C. 17 (old rates made by parish officers on the occupiers of the land in 
question) ; Due d. Stanabury v. Arkwright (1833), 2 Ad. & El. 182, n. ; Doe d. 
Strode v, Seaton (1834), 2 Ad. & El. 171 ; Anstee v. Ve/ww(1856), 1 II. & N. 225. 
See Swift v. M^Tieman (1848), 111. Eq. li. 602, 

(g) McUcolrMon v. 0*Dea (1663), 10 H. L. Gas. 593, 614; Bristow v. Cormican 
(1878), 3 App. Gas, 641, 653 (boundaries of a private fishery); Beaufort (Duke) 
V. John Aird da Co, (1904), 20 T. Ij. E. 602. As evidence of reputation 
in matters of public boundaries, ancient patents and inquisitions (DonegaU 
(Mwrqiii^yf, 7'emplemore (1858), 9 1. 0. L. E. 374, and Re Bel/aat Dock Act (1861), 

1 I. E. Eq. 128 (boundaries of navigable rivers) ), leases and books of accounts 
(Plaxton V. Dare (1829), 10 B. & 0. 17, where in a question of a parish boundary 
the books of accounts contained evidence of the payment of parish rates) are 
admissible. See further, as to evidence of public boundaries, title Local 
Government. 

(h) Rogere v. Allen (1808), 1 Gamp. 309 ; McdcoLmson v. O’Dea, supra, at 
p. 614. 

(») Blandy- Jenkins v. Dunraven (Earl), [1899] 2 Gh. 121, 125, 0. A. As to 
the value of acts of ownership in sup^rt of ancient document, see also 
Hastings Corporation v. Ivall (1874k L. E. 19 Eq. 568 ; Bristow v. Cormican, 
supra ; Lord AdvocaJte v. Blardyre (Lord) (1879), 4 App. Gas. 770, 791, where 
the title to the foi'eshore was evidenced partly by grant and parUy from acts 
of ownership; HeiU v. Devonskife (Duke) (1882), 8 App. Gas. 135, where 
possession of a fishery was evidenced by the production inter afta, a report o| 
certain ancient proceedings in court in a poskssory action. ' 
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Additional fact equally admissible (A;), but proof of such payment is Sbot. 2. 
not essential to the lease being admitted {1), Particular 

300. The general rule as regards private maps and surveys is 

that they are not receivable in evidence in the strict sense of the 

word either for or against the parties making them (m). Private maps 

But as between two adjoining proprietors a private map is 
admissible in a dispute as to boundaries, if at the time the map was 
made the two adjoining properties belonged to the person from 
whom both parties derive their respective titles (n). So also in 
particular circumstances maps may be treated as declarations 
against proprietary interest and receivable in evidence like other 
such declarations (0). 

A map annexed to a deed is part of the contract, and as a rule 
must be used as evidence of the parcels (p). Where the connec- 
tion is clear, the map need not be actually annexed to the deed to 
which it refers (q). 

An inaccurate map does not affect or vitiate clear descriptions of Effect of 
parcels (7*), but under certain circumstances a map or survey may 
override a description of parcels (s). 

Where evidence of reputation is admissible, private maps made by Maps as 
deceased personshaving means of knowledge are admissible as such evidence of 
evidence, provided that they are found in the proper custody, and 
proof is furnished of the death of the maker of the map (i). 

301. Where there is a boundary wall, and the wall has a stone in inscriptions 
it bearing an inscription to the effect that the wall belongs to the o” 
adjoining owner, this effectually excludes any question of the 
acquisition of the wall by adverse possession ; and no question of the 
Statute of Limitations, or of adverse possession, or of cesser of 
possession can properly arise («). 


(/i:) Bristow v. C(/rmican (1878), 3 App. Gas. 641, at p. 653. 

]l) Malcolmaon v. O'Bea (1863), 10 U. L. Gas 693, at p. 614. 

(m) Anon. (1717), 1 Stra. 95; Wilkinson v. AUoU (1777), 3 13ro. Pari. Gas. 684 
(boundaries of glebe lands); Pdlard v. 8cott (1791), Peake, 18 (map taken by 
parish overseers no evidence as to boundary of a highway, plan made by lord 
of manor not usable as against tenants of manor) ; Wakeman v. West (1836), 
7 G. & P. 479 ; Phillips v. Ifudson (1867), 2 Gh. App. 243, at p. 247, where it was 
held that the tenant of a manor cannot use against the lord a plan made by the 
lord. 

(«) J)oe d. Hughes v. Ldkin (1836), 7 G. & P. 481. 

( 0 ) Bridgman {Sir George) v. Jennings (1699), 1 Ld. Eaym. 734, where one 
seised of two manors, during his seisin, caused a survey to be made of one manor 
which was afterwards alienated, and a dispute as to boimdaries arose between 
the lords of the respective manors, and the survey was admitted as evidence. 

(p) Starkie on Evidence, 473 ; Wakeman v. West^ supra, at p. 480; LyU v. 
Richards (1866), Xi. B. 1 H. L. 222. 

( 5 ) YaUs V. Harris (1702), 1 Stra. 96, n. (old map found with muniments of 
tide which agreed with the boundaries as adjusted on an old purchase). 

(r) Mdl&r v. Walmssley, 11905] 2 Oh. 164, 0. A. 

(s) Barnard v. Be Ckwrleroy (1899), 81 L. T. 497, P. 0. ^ 

\t) Meaih {Bishop) v. Winchester {Marquess) (1836), 3 Bjng. (n. 0 .) 183, at 
p. 200 : B, V. MRUm (Inhabitants) (1843), 1 Oar. & Kir. 68. Sw also Pipe 
V. jPWcAer (1868), 1 E. & B. Ill ; Pollard v. ScoU, supra, casM where pnyate 
maps were held inadmissible. As to when evidence of reputation •• admissiblei 
eee p. 141, ante, 

(tt) PhiRipstm v. Qihhan (1871), 6 Oh. App. 428. 
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Particular 
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for sale. 
Pr^rttculaiB of 

•ale. 


Histories. 


Perambula- 

tions. 


What acts of 
ownership 
are sufiicient. 


302. A preliminary agreement for the sale of property followed 
by a conveyance is not sufficient to fix boundaries, nor, as between 
the purchaser and the vendor, except in an action for rectification, 
is the agreement even evidence for the purpose of showing what 
were the boundaries of the property subsequently conveyed by 
deed, for the agreement is merged in the deed (w). 

Particulars of sale at an auction at which property was sold may, 
where the conveyance is ambiguous, be admitted as evidence of 
boundaries 

303. A county history giving the boundaries of a county, though 
admittedly coterminous in part with the boundaries of a manor, is 
not admissible as evidence of the manor boundaries (?/). A book of 
general history may, it seems, be given in evidence to ascertain 
ancient facts of a public nature (a), but not particular customs or 
private rights (b). 

Sect. 3. — Perambulations and other Acts of Ownership. 

304. Perambulations and other acts of ownership are receivable 
in evidence in boundary questions (c). A perambulation of a manor 
by the lord is evidence of an assertion of ownership by him 
although made in the absence of anyone on behalf of the 
plaintiff (d). 

305. To prove a right to the soil, evidence of acts of ownership, 
such as fishing a pond, felling a tree, or preventing persons from 
taking soil, prevails against presumptive evidence of property 
arising from supposed boundaries the rights to which have never 
been ascertained by possession (e). But such acts of ownership as 
clipping, trimming, and pollarding a fence or cleansing a ditcli. 
though admissible in evidence, are not conclusive as to the title 


(w) Williams y. Morgan (1850), 15 Q. B. 782. As to the admissibility of sucli 
au agreement or of parol or oral evidence to correct or vary the terms of a deed 
in au action for rectihcation, see titles Deeds and Otuer Instruments ; 
Evidence; Mistake. 

'x\ Ecrogd v. CouHhard^ [1897] 2 Oh. 654. 

fy) Evans v. Getting (1834), 6 C. & P. 586; White and Jackson v. Beard (1839), 
2 Curt. 480, 487, 492. 

(fl) Rtod V. Lincoln {Bishop)^ [1892] A. C. 644. See also WhiU and Jackson 
V. Beard, supra, at p. 492 (boundaries of a parish). 

(5) Duller, Nisi Prius, 7th ed., p. 234. 

(c) Perambulation was in former times one of the wa^rs of ascertaining and 
preserving not only public boundaries, such as those of parishes, towns, counties, 
uud forests, but also oaast-private boundaries, e.y., of seigniories, lordships, and 
manors. See Yin. Abr. Perambulation ; and, as to parish boundary perambula- 
tions, see Weeks v. Sparke (1813), 1 M. & S. 679, 687, 689 ; Taylor v. Devey (1837), 
7 A d. & £1. 409 ; and title Local Government. Qucere whether the perambulation 
of a private estate was ever made. 

fd) Wodway v. Rowe (1834), 1 Ad. & El. 114. 

W Cwrzon v. Lomax (1803), 5 Esp. 60. See Jones v. Williams (1837), 2 
M. k W. 326, where the question was whether the middle or one side of a str^un 
was the boimdary between two estates, and evidence of acts of ownership was 
admitted to prove the latter proposition ; University College, Oxford v. Oxford 
Corporation (1904), 20 T. L. B. 637. See generally, as to acts of ownership, 
title EvIdsnob. 
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to the fence or ditch where the presumption of law is to the 
contrary {/). 

Though acts done upon one part of land within a boundary 
may be evidence of the ownership of the whole land within such 
boundary (g), yet, as regards lands within a disputed boundary, 
acts of ownership by either party outside the boundary are no 
evidence of title to the lands within (/i). 

The mere fact that an adjoining owner has for many years, e.g,, 
fifty, done slight repairs for the purpose of maintaining a fence 
between his land and that of his neighbour, is no evidence of any 
legal obligation to repair, for such repairs may have been made 
solely for his own benefit, and in pursuance of his obligation to keep 
his own cattle from trespassing on his neighbour’s property. But 
the fact not only that one owner and his predecessors in title have 
always repaired the fence, but also that whatever repairs may have 
become necessary have always been done upon notice from the 
adjoining owner requiring them to be done, is evidence ft*om which 
a prescriptive obligation to fence against the cattle of the adjoining 
owner may be inferred ^i). 

The ownership of a several fishery in a river navigable or non- 
navigable, public or private, raises a presumption that the freehold 
is in the grantee of the fishery (/:), 

Sect. 4. — Boundaries of Copyholds. 

306. The generality and vagueness of descriptions of copyhold 
land on the rolls of manors are well known to the court, and 
therefore a vendor is not required to furnish evidence connecting 
the descriptions with the property agreed to be sold, but specific 
performance will be decreed on proof that the property has actually 
been enjoyed and has passed under the descriptions for forty 
years {1). 

Entries on court rolls are evidence of boundaries as between the 
tenants, though such evidence is not always usable by the lord in 
proof of the boundaries of his manor {m). 


(/) Henniker v. Howard (190^), 90 L. T. 157 ; Graven {Karl) v. rridmore 
(1902), 18 T. L. 11. 282 ; see p. 125, ante. 

{(f) Neill V. Devonshire {Duke) (1882), 8 App. Cas. 135 ; Hanhury v. Jmkim^ 
[1901] 2 Oh. 401, at p. 417. The erecUon and maiiitenauce of piles on a portion 
of a foreshore is an act of ownership only as regards the particular portion of the 
foreshore upon which the piles stand {B^iufort {Duke) y. John Aird d Co, 
(1904), 20 T. L. B. 602, at p. 603). 

(A) Clark v. Elphinatone (1880), 6 App. Cas. 164 (latent ambiguity in 
description of boundary). Compare Doe d. Jlarreit v. Kemp (1831), 7 Bing. 332. 

(t) mUrn V. Ankesson (1872), 27 L. T. 519 ; Boyle v. Tandyn (1827), 6 B. & C. 
329 ; Lawrence v. Jenkins (1873), L. B. 8 Q. B. 274. 

{k) Holford V. Bailey (1849), 13 Q. B. 426, at p. 444 ; A.-(7. v. Emerson, [18911 
A. C. 649, at p. 654 ; Uanhury v. Jenkins, [1901] 2 Ch. 401 ; Beaufort {Duke) 
V. John Aird & Go,, supra. See title Fisheries. 

(0 L<mg y. CoUier (1828), 4 Buss. 267. See also, as to manor boundaries, 
Brieco v. Lomax (1838), 8 Ad. & EL 198 ; Evans y. Rees (1839), 10 Ad. & El. 
151 ; and title Copyholds. For the powers of the Board of Agriculture and 
Fi sh eries to determine boundaries of copyholds, see p. 112, ante, 

(m) Irwin y. Bimpstm. (1768), 7 Bro. Pari. Cas. 306; Btandm y. ChristmoM 
(1847), 10 Q. B. 136. 


Sect. 3. 

Perambnla* 
tions and 
other 
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Repairing 

fences. 


TiCngth of 
enjoyment. 
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court rolls, 
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eovery of 
title-needs 
granted. 


Sect. 5. — Discovery, 

807 . Where a question of boundaries is involved, the plaintiff is 
entitled to discovery of all deeds and documents in the possession 
of the defendant which contain the evidence of the title of both (n), 
or which in any w'ay tend to make out the plaintiff’s case (o). 
Production can only be withheld where the deeds are exclusively 
relevant to the defendant’s case(p). A defendant, however, cannot 
claim protection on this ground where he himself has caused the 
confusion of boundaries (g). In particular, a tenant holding lands 
of his own with lands demised to him must, in case of a confusion 
of boundaries, produce his own title-deeds to his lessor (r), for it 
is the tenant’s duty to distinguish the boundaries of the land 
demised («). ^ 


(w) Burrell v. Nicholson (1833), 1 Afy. & K. G80, per Lord Bhougham, at 
p. 681. 

(o) A.-O. v. Emerson (1882), 10 Q. B. D. 191, 0. A. Compare Bolton v. 
Liverpool Corporation (1831), 3 Sim. 467, per Shadwell, V.-O., at p. 489. 

fp) See Smith v. Beaufort {Duke) (1842), 1 Ph. 209; Lyell v. Kennedy (1883), 
8 App. Cas. 217 ; and compare Hunyerford v. Qoreiny (1687), 2 Vern. 38. 

(7) Jlute {Marquis) v. Glamorganshire Canal Co. (1845), 9 Jur. 1063. 

(r) Southivell {Chapter) v. Thompson (1837), 6 L. J, (cn.) 196. 

(«) Brown v. Wales (1872), 42 L. J. (cn.) 45. 


BRAWLING. 


See Criminal Law and Procedure ; Ecclesiastical Law. 


BREACH OF PROMISE OF MARRIAGE. 

See Husband and Wife. 


BREACH OF THE PEACE 

See Criminal Law and Prooedurb ; MAaisiRATBR 
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BREAD. 


See Faotobibs and Wokxshops ; Food and Dbuqs. 


BRIBERY. 


See Criminal Law and Procbdurb. 


BRIDGES. 


See Highways, Strbbts and Bridges. 


BRITISH DOMINIONS. 


See Dbpbndkncies and Colonies. 
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BRITISH SUBJECTS. 

See Aliens; Constitutional Law. 


BROKERS. 


See Agency ; Insubange ; Bale of Goods ; Stock Exchange. 


BROTHELS. 


See Obimtnal Law and Proceduke 
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Part I. — Application of Terms. 

Sect. 1, — Building and Engineering Contracts etc. 

A}»pticatlon 308 . The term “ buildinc and engineering contracts ** is to be 
of uumA understood as applicable to these headings as a convenient descrip- 
tion and not as a definition having any strictly legal meaning. 
Such contracts may be defined as those in which one party, called 
the builder or contractor (a), undertakes to build or construct works 
on, under or over land. This land is usually in the possession of 
another person, called the building owmer or employer (a). 


(a) See p. 159, poeL 
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Shipbuilding contracts relate to the construction of ships, which 
generally takes place at the yard or works of the shipbuilder. 

Agreements for the granting of leases of land in consideration 
Df the erection of buildings and works thereon are not within the 
scope of tliis article (/;). 

Another class of contracts connected with building operations are 
contracts for the sale or lease of land, under which restrictive 
covenants as to building are imposed on the purchasers or lessees 
of separate plots of an estate which is being laid out for building. 
The purpose of these covenants is to preserve the character and 
amenities of the estate for the common benefit of the several 
purchasers and lessees, ns well as that of the vendor or lessor (c). 

Sect. 2. — Parties to the Contract. 

Sub-Sect. 1. — Building Owners and Employers, 

309 . The terms “ building owner” and “employer ” are applied 
in this title to persons who have em])loyed another person to con- 
struct, or execute work upon, a building or buildings (such as 
houses, shops, warehouses, cliurches, theatres etc.) on tlie building 
owner’s or employer’s land for his benefit, either ns occupier or lessor. 

Suu-Sect. 2. — Builders and Contractors. 

310 . The term “builder” (d) has received judicial interpretation 
on account of its being employed in the repealed Bankruptcy Act, 
18G0 (c), and previous Acts (/). The effect of these interpretations 
is that a builder is a person who builds either on his own or 
another’s land for profit ( 7 ). In the London Building Act, 1804 (//), 
“ builder” is defined as meaning the person who is employed to build 
or to execute work on a building or structure, or, where no person 
is so employed, the owner of the building or structure. 

The term “contractor ” (i) is in popular usage applied to persons 
who are either builders in a large way of business, or who undertake 
to perform work which is not comprised within the term “building” 

(//) Building agreements will l»e found dealt with exhaustively und<tr the 
title Landlord and Tenant. 

(c) See titles Real PuorEUTY and CiiArrEW Real; Sale of Land. 

(J) “The master artisan, who receives his instructions from the architect, 
and emplo 5’8 the masons, carpenters etc. by whom the manual work is per- 
formed** (New Kng. Diet., Vol. I., p. 1162). “In the practice of civil 
architecture the builder comes between the archiU ct who designs the work and 
the artisans who execute it ’* (Engl. Encyc.). “ A person who carries on the 
various trades requisite in the erection of a building*’ (Dictionary of 
Architecture). 

(r) 32 & 33 Viet. c. 71, s. 4, Sched. I. 

(/) As to those Acts, see title Bankruptcy and Insolvency, Vol. II., pp. &, 
324, 325. 

(g) Ex parte Neirinckx (18.35), 2 Mont. A A. 384. See also Ex parte Edwards 
(1840), 1 Mont. D. & De O. 3 ; Stuart v. Bloper (1849), 3 Exch. 700; Ex parte 
BUwart (1849), 3 De G. & Sm. 557 ; Re Fowler (1851), Fonbl. 201. 

(A) 67 & 58 Viet c. ccxni., s. 6 (33). 

(f) “ One who contracts or undertakss to supply certain artides, or to per* 
form any work or service fespedally for Government or other public body) at a 
certain price or rate ; in uie building and related trades, one who is prepared to 
andertake work by contract ” (New Eng, Diet, VoL IX , p. 915, suh voes 
**Contraetoir'*}. 
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in its narrowest sense, as well as to those who undertake to execute 
engineering works. 

The term ** sub-contractor ** is applied to a person to whom the 
whole or a portion of the works, which the builder or contractor has 
undertaken to construct, have been sublet by him. 

The term specialist ** is often applied to sub-contractors who 
are employed to supply some particular kind of work or materials. 

Sect. 3. — Persons connected with the Contract. 

Sub-Sect, 1, — Architects. 

8U. An architect (/c) is a person who holds himself out as ready 
to design, plan, or supervise the erection of buildings and works 
of various kinds, representing that he possesses the requisite 
artistic and technical knowledge. 

Architects profess in varying degrees lo have the knowledge 
necessary to estimate the probable cost of works to be done and the 
value of works executed, but this knowledge is becoming more and 
more the province of quantity surveyors (/). With architects, as 
with other professional men, work in the country is less specialised 
than in London (m). 

There is no legjil obligation on persons practising as architects 
to pass any qualifying examination or to obtain a diploma, nor is 
their right to recover fees dependent on such conditions. There are, 
however, institutions and associations which require their members 
to have gone through prescribed courses of instruction, and to have 
satisfied examiners appointed in that behalf. The Royal Institute 
of British Architects is the most important of these associations, and 
has made rules for its members in respect of fees, charges etc.(«). 

An architect does not require a licence to practise, nor has he lo 
pay any tax or duty on that account, except where he acta as a 
valuer (/>). 

Naval architects are persons who profess to have similar quali- 
fications with regard to the construction of ships as other architects 
profess to have with regard to buildings. 

Sub-Sect. 2. — Engineers. 

312. The term ** engineer **(;)), as employed in connection with 
contracts for the construction of works, is equivalent to civil engineer. 


(A*l ** A skill^i pitifessor of the art of buildiug, husiness it is to prepare 

the plans of odificos, and exercise a general sujfierititendenoe over the 0001*30 of 
their erection *’ (New Eng. Diet, Vol. I., p. 434). “A person skilled in the 
art of building ; one who understands architecture, or whose profession it is to 
form plans and designs of buildings and superintend the execution of them *’ 
(Gent. Diet., Vol. 1., p. 297). Sw also Dictionary of Architecture, snh voct 
“ Architect ’* and referenoes there cited. See also O. Masselin, ** Besponsabilite 
dee Arohitectee ** (1S79), s. 37. 

H) See p. 161,poj>t 

(»i) As to the obligation of the architect to possess competent professions! 
skill, see p. 29i, tn>st. 

(m) See the Calendar of the Boyal Institute of British Architects for the 
current year. 

(tf) See p. 163, post, and title Vai.ukrs akd ArrHAissRS. 

(p) **()ne whose profession is the designing and constructing of works oi 
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Engineers are divided into many classes, corresponding with the 
special branches of applied science in which they have specialised. 

As in the case of architects, no educational qualification or 
diploma is necessary for the exercise of the profession of an engineer, 
but a member of the profession holds himself out as having pro- 
fessional skill in some particular class or classes of work (such as the 
construction of bridges, docks, harbours, canals, roads, railways, 
drainage works etc.), which he undertakes to superintend, or for 
which he prepares plans, specifications etc. 

in the case of many engineering contracts the temporary works 
or appliances which are necessary for the construction of the 
|)ermanent works are so important that they are designed by the 
engineer and made part of the contract (^), while in the case of 
building contracts the scaffolding and other temporary appliances 
are nearly always left to the discretion of the builder. 

Persons wdio contract to execute engineering works in many cases 
describe themselves as engineers, but in this title they are described 
as contractors, while the term ** engineer *' is restricted to the engineer 
employed to design or supervise such works. 

313. As the engineer w’ho is responsible to his employer for the 
proper planning and construction of the works is not always able 
to give constant and undivided attention to the details of the work, 
it is a common practice for a resident engineer to be appointed. 
The position and functions of a resident engineer under different 
contracts vary considerably. He may he a mere servant or agent 
of the employer, like a clerk of the works in a building contract, or 
his position may be analogous to that o! the engineer (r). 

Sub-Sectt. 3. — Quantity Surveyor*, 

314. Flans, drawings, and specifications of building and engineer- 
ing works are generally so complicated in their natur e as to necessi- 
tate, if tenders are required, the making of calculations to ascertain 
the amount of each kind of work required under the contract, e,g,^ 
excavation, brickwork, masonry etc. The results of these calcula- 
tions are called bills of quantities, and the persons employed to 
make these calculations are called quantity surveyors (a). 

The term “quantity surveyor” has been judicially construed as 
meaning a person “ whose business consists in taking out in detail 
the measurements and quantities, from plans prepared by an archi- 
tect, for the purpose of enabling builders to calculate the amounts 
for which they would execute the plans ” {by. This definition only 
applies in relation to building contracts, but with the obvious 


ipublio utility, sock as bridges, roads, canals, railways, barboum, drainage 
worlu, gas and water works etc.** (New. £ng. Diet., YoL I., p. 177). See akn 
dictionary of Architecture, tuh vou ** Civil Engineering ’* ; and Oresy, Encyolo- 
puKlia of Civil Engineering. 

(y) Thom V. Londom Oorporatum (1876), 1 App. Cas. 120. 

(r) Bee lie De Motmu, Snell db (Jo, and Hut de Janeiro Flour Mill* (1892), 
Hudson on Building Contracts, 3rd od., Yol. U., p. 198. 

(d) See p. 163, 

(b) Taylor v. Hall (1870), A I. It. C. Xa, i&l, per Mohris, J., at p. 476i. 

lU, a 
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interchange of engineer for architect and contractor for builder, it 
becomes applicable to engineering contracts. 

In many cases quantity surveyors carry on the separate and 
distinct business of preparing bills of quantities, but sometimes 
the architect in charge of the particular works performs the duties 
of a quantity surveyor himself. 

Other duties falling within the scope of a quantity surveyor’s 
employment are the taking out of quantities to reduce work when 
it is found that no tender can be obtained to do the work, except 
at a price exceeding that which the building owner or employer is 
willing to expend, the measurement and valuation of work for 
progress certificates, and the taking out of quantities for and the 
pricing of deviations from the contract (c). 

Sub-Sbot. 4. — Surveyors. 

316. The word surveyor ” is a vague designation, and includes a 
quantity surveyor, but a land surveyor is a person who professes to 
be skilled in the surveying and valuing of land and buildings and 
various kinds of work incident and ancillary thereto (d). 

Most local authorities have the power of appointing surveyors, 
who perforin various duties under the Public Health and other 
Acts. In these circumstances the surveyor to some extent is in 
the position of an architect or engineer according to the nature of 
the duties in question. 

Sub-Sect. 5.— Valuers. 

316. A valuer or appraiser (c) is one who professes to have a 
knowledge of the theory and practice of valuing matters connected 
with some particular trade or business. 

An appraiser is defined by statute (/) as a person who values or 
appraises “ any estate or property real or personal, or any interest 
in possession or reversion, remainder, or contingency in any estate 
or property real or personal, or any goods, merchandise, or effects 
of whatsoever kind or description the same may be, for or in 
ex])octation of any hire, gain, fee, reward, or valuable consideration 
to be therefor paid him.” 

317. Any iierson acting as valuer and appraiser is required to 
be licensed (r/), and a penalty of £50 is imposed on any person 
appraising or valuing without a licence (h). All appraisements 
and valuations, including those of ** dilapidations or repairs wanted, 
or materials and labour used or to be used in any building or of any 


(r) As to the duties, liabilitioe, and remuneratioii of quantity surveyors, see 
pp. 310 H ^wsi. 

(d) See Dictionary of Architecture, sa^ voce “Survey,” “Surveyor.” As to 
quantity 8urve}*or, see p. 161, auit. 

(r) 8 m title Valusjui amo Atpiuisrks, where valuers and appraisers are 
de^t with fully. 

(/) Appraiaers* Licences Act, 1806 (46 Qeo. 3, o. 43), s. 4, extended to 
Ireland by Stamp Duties Act (Ireland), 1842 (5 A 6 Viet c. 82), s. 19. 

{$) Bevenue Act 184A (8 A 9 Viet o. 76), a. 1 ; Revenue (No. 2) Act, 1804 
(27 A 28 Viet c. 56), a. 6. 

(k) Inland Bevenue Act, 1890 (53 A 54 Viet P. 21), «. 21 (1), 
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artificer’s work/' must be written out upon stamped paper within 
fourteen days of being made, and the employer is forbidden to pay 
for the valuation if this requirement is not complied with, under a 
penalty of £20 (t). 

These provisions as to licences and duties apply not only to 
persons who regularly exercise the business or occupation of a 
valuer or appraiser, but also to persons, such as architects, who 
make an appraisement in even one single instance (k). On the 
other hand, ** appraisements or valuations made for, and for the 
information of, one party only, and not being in any manner 
obligatory as between the parties," e.g., estimates of the probable 
cost of the work, are not liable to stamp duty, and are also appa- 
rently not subject to the obligation of a licence (/) being necessary 
for the person making them (ta). 

Sub-Sect. 6. — Olerki of the irorib. 

318. A clerk of the works is a person employed to superintend 
the construction of buildings and other works in order to ensure 
that the builder supplies proper labour and materials (n). He is 
subordinate to the architect, and his powers should be negative — 
that is to say, he should only have power to disapprove of materials 
and work, and not to bind the building owner by approval of them. 
The architect is not entitled to rely implicitly on the efliciency 
of the clerk of the works, but must himself exercise reasonable 
supervision (o), 

Sub-Sect. 7. — Builden* Merchanti. 

319. The terms “ builder’s merchant ’’ and “ merchant " are 
used to denote a person whose business it is to supply a builder 
with the materials and plant by means of which he executes the 
work intrusted to him. It is not unusual in building contracts to 
designate the particular merchants from whom special materials 
are to be obtained ip). 

Sect. 4. — BilU of Quantities, 

320. Bills of quantities ’’ is the name given to a detailed state- 
ment of the different items of work, labour and materials which it 
is estimated will be required for the proposed work. The bills of 
quantities are usually split up into several bills, such as the car- 
penters’ bill, the masons’ bill etc., and are provided with a blank 


(f ) Stamp Act, 1991 (M & 65 Yict c. 39), a. 24, Sched. See Leeds v. Burrows 
(1810), 12 East, 1 ; Pemns ▼. PoUs (1814), 2 Chit 399. 

(A) Polk V. Force (1848), 12 Q. B. 866 ; Northampton OasUght Co, y. PameU 
(1855), 15 0. B. 630. 

(/) Stamp Act, 1891 (54 A 55 Tict o. 39), Sched. I. See alec Atkinson r. Fell 
(1816), 5 It A 8. 240; Jackson y. Btopherd (1834), 2 Gr. A M. 361. 

(m) For the diffetmkoe between an awara aimer arbitration and a valuation 
or appraisement, see p. 283, poet; and title ABBiTBAnov, VoL L, p. 441. 

See BictionarT of Arohitectnre, sub voce ** Clerk of the Works.** 

Saunders y. Broadetairs Looal Board (1890), Hudson on Building Con- 
tracts, 3rd ed., Vol H., p. 159 ; see also Lees* Batsman (Lord) (1893), Times 
(31 October, 1893). See p. 299, posit, 

(p) Seep. 279, posf. 
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money column for the builder to fill up, and by the addition of the 
sums filled in the builder can arrive at the amount of his tender. 

The bills of quantities are usually prepared by a quantity sur- 
veyor (q), but sometimes the architect himself undertakes the^ work. 

821. If the building owner actually guarantees the accuracy of 
the bills of quantities, he is responsible to the builder for the 
consequences of any inaccuracy therein ; but in the ordinary course 
of business the building owner or his architect merely forwards the 
bills of quantities to the builder or contractor for the purpose of a 
tender. In these circumstances, should the quantities be inaccurate, 
the employer will be under no liability to a contractor who has 
tendered, though the inaccuracy in the bills of quantities may have 
induced the contractor to tender at an inadequate price to construct 
a complete work for a lump sum (r). And it makes no difference 
whether the bills of quantities are prepared by the architect or by 
an independent quantity surveyor («). 

If, however, the contractor has made mistakes in his arithmetical 
computations, which must have been obvious to the employer (t), 
or there are mutual mistakes as to the meaning of the contract, the 
contractor may be able to obtain relief in equity. 

322. On the other hand, if the builder can show that the 
quantity surveyor was the building owner’s agent to make a repre- 
sentation as to the correctness of the quantities, and that he was 
guilty of fraudulently making the quantities less than in fact they 
should be, and that the building owner knew this and sanctioned 
it, BO that the tender of the builder was obtained by fraud, the 
builder would be entitled to have the contract set aside (u). 

Sect. 6. — Incidents of Building^ Engineeringy and ShiphuiUUng 
Contracts, 

323. By reason of the principle of law shortly expressed in the 
maxim Qaicquid plantatiir soloy solo cedit (a ), the materials supplied 
by the builder or contractor, as soon as they are alB&xed to the land 
belonging to the building owner or employer, become annexed to 


{q) See p. 161, anU; pp. 309 ti $fq,yVOBt. 

(r) 8h«rrtn ▼. HarrUon (1860), liudson on Building Contracts, 3rd ed., 
Vol. 11., p. 6; Sarivfner y. (1866), L. B. 1 G. P. 715; Sharpe v. San Paulo 
Rail, Co, (1873), 8 Ch, App. 597 ; Pearson {8.) <t Sony Ltd, y. Dublin Corporationy 
n907] A. 0. 351. See, nowover, Patman y. PUditch (1904), reported in The 
(16 July, 1904), where a lump sum contract proyid^ that a building 
was to he erected according to the plans, invitation to tender, specification, and 
bills of quantities signed by the contractors, and it was held, per Channeu., J., 
that the amount of work was defined b^ the bills of quantities, and that the 
oontraciore were entitled to charge extra for excess. 

(«) Young y. Blake (1887), Hudson on Building Contracts, 3rd ed., YoL II., 
p. 106. 

(I) HmU T. Midland Bad, Co, (1869), 17 W. R. 871 ; and compare Oarrard y. 
PranM (1862). 80 Beav, 445. 

fill Scrivener y. Path (1866), 18 0. B. (K, a.) 785, per Btles, J., at p. 793. 

M Wentworth, Office of Exeontors, 14th ed., p. 145; Omne quod (sofo) 
sole otdU (Fleta, lih. 8, oap. 2, a. 12). 
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and form part of the freeliold (x). The builder has no lien on the 
work he has done for his employer, and can only obtain payment 
of his price by bringing an action (i/) ; thus, the rights of the 
parties are different from those in an ordinary contract for the 
manufacture of future goods,” where, for instance, a person is 
employed on his own premises to construct a chattel, «.//., a ship, 
from his own materials (a) for another. 

The affixing of the work and materials to the freehold, and the 
consequent change of property in them, does not in itself con- 
stitute an acceptance of the work and materials by the building 
owner (/>). 

324. Shipbuilding contracts in many cases are analogous in 
their incidents to building and engineering contracts by reason of 
a provision, which in most cases they contain, to the effect that 
the property in the incomplete ship shall vest in the employer 
at some fixed period, c.//., on the payment of the first instalment of 
tlie price (r). The materials worked into the ship then become the 
l)r()perty of the employer, on the principle of accession (d), which 
applies equally whetlicr the property into which the materials are 
worked he fixed or movable property. Bricks built into a wall 
become part of the house ; thread stitched into a coat which is 
under repair, or planks and nails and pitch worked into a ship 
under re])air, become part of the coat or the ship(c). 

325. Among the peculiarities of building and engineering 
contracts owing to Ihe nature of their subject-matter are the 
following ; — 

The building o^\m^r or em])loyer (unless he is an architect or 
engineer) finds it di(li(!ult to describe the work which ho requires to 
he carried out. ConscHjuently a necessity arises for the employment 
of professional persons to explain the requirements of the building 
o^^nor, by preparing plans, drawings, and specifications etc. which 
will enable the builder or contractor to put a price upon the work 
to be contracted for. 

Difficulties also arise from the building owner not understanding 
the technical details of plans, 8})ecification8 etc. which have been 
prepared, so as to be able to see beforehand whether the work 
described in them corresponds exactly with what he actually 
requires to be done. 

Circumstances may, and often do, arise during the construction 
of the works which require in some respect a modiff cation of the 
original scheme. This consideration necessitates the insertion in 
the contract of conditions providing for alterations, additions, and 
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(a:) Johjison v. Creu; (1836), 5 Ui)per Canada Q. B.(o. s.) 200, per Macaulav, J., 
at p. 204. 

Cy) See p. 264, poit, 

(fi) See title Sals of Ooons. 

{b) Ai to what oonstitut* s acceptance, see p. 203, 

(c) For forms of oontraot containing such provision, see Encyclopaedia of 
Forms, Vol II., pp. 602, 614. 

(d) For which see title Febsonal Propertt. 

(e) Appleby v. Myere (1667), Ij. B. 2 0. P. 6dl, per Blackbubh, J., at p. 659. 
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omiBsions in the works, and variations of particular stipulations, 
without abrogating the contract itself. 

The works require professional supervision during the course of 
construction for the purpose of ensuring that the builder or con- 
tractor is faithfully performing all the stipulations of his contract 
as to quality both of materials and workmanship. 

When plans and specifications have been prepared by an archi- 
tect or engineer, the builder or contractor often will not give an 
estimate until bills of quantities have been prepared (/). 

Building and engineering contracts sometimes contain terms 
giving to the architect or engineer (who has to superintend the 
works as the agent of the building owner or employer) powers of 
determining either by certificate or arbitration the rights of the 
parties ( 7 ). 

Part II. — Formation and Construction of 

the Contract. 

Sect. 1. — Tenders, 

Suh-Sect. 1 . — hfmh of oUainivy Tenders, 

326. As has already been stated (/i), plans and specifications of 
the intended works have to be prepared, and usually quantities 
taken out, before builders or contractors can or will offer to under- 
take the construction of the work. Various courses are open to the 
building owner or employer ; c. 7 ., either to endeavour to enter into 
a contract with a builder or contractor for the construction of the work 
for a lump sum, or to employ a contractor without any stipulation 
as to price, in which case there is an obligation to pay him a fair and 
reasonable price, or to agree to pay for the work at a price to be fixed 
by the valuation of a third party or in accordance with a schedule 
of prices. 

If the course is adopted of endeavouring to find a builder to 
contract for the works, the employer has to obtain tenders or offers 
from builders or contractors, that is to say, estimates of the cost at 
which they are willing to undertake the works. Sometimes a 
single contractor is asked to tender ; sometimes several contractors, 
selected either by the employer himself or by his architect or 
engineer, are invited to tender (t) ; and sometimes, again, tenders 
are advertised for (^), in which case it is open to any person to send 
in a tender. 

SUB-Ssor. 2 . — Invitation to tender, 

827. An invitation to tender is a mere attempt to ascertain 
whether an offer can be obtained within such a margin as the 

(/) See p. 163, ante. 

Seep, 281, poet, 

ta) See ^ 161, ante. 

m For form of inritatioii to be used in such a caee, see Enoydoimdia of 
Foima. Vol IL, p. 874. 

(i) For loniia at idvestiaemeBt, aee Snqydopmlia of Feans, VoL H., p. 878. 
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bailding owner or employer is willing to adopt, or, in other words, 
is an offer to negotiate, an offer to receive offers, an offer to 
chaffer ( 1 ), 

It is usual where tenders are invited to publish the fact that the 
building owner or employer does not bind himself to accept the 
lowest or any tender, but such a reservation is unnecessary, and is 
inserted ex abnndanti cauteld (m). 

The employer may at any moment revoke the invitation to tender, 
and cannot be made responsible for any expenses incurred by persons 
in connection with the preparing of tenders (n). 

A person making a tender (o) is entitled to withdraw it at any 
time before acceptance (p)» but if he does not do so, it remains in 
force until it is accepted or lapses by effluxion of time ( 7 ). 

Sub-Sect. 3. — Acceptance of a Temler, 

328. The unconditional acceptance of a tender by the employer 
binds both parties, and a contract is thereby formed, the terms of 
which are ascertainable from the invitation to tender, the tender, 
the acceptance, and any other relevant documents (r). 

The fact that a formal contract is agreed to be entered into 
makes no difference, if the parties at the time of the acceptance had 
a contracting mind, and merely contemplated the setting down of 
the terms on which they were agreed in a formal instrument («). 
If, however, the acceptance is not unconditional, and the particular 
stipulations of the contract are left open to be iixod in a document 
to be subsequently prepared, there is no contract binding on either 
party (t). 

It makes no difference if the person tendering should describe 
his offer as an “ estimate,” as it is still equally an offer. Further, 

(l) For a full discuHsion of tho law relating to tenders, see title ('ontuact. 

/ 7 ») Sm Sfyencer ▼. Harding (187(0, lu E. 5 0. P. 601. 

(»/) The principle in this case is tlio same as where goods are adverti«o<l to 1)0 
sold by auction and subsequently withdrawn, in w^ch circiimstanceH an 
intending purchaser has no ground of action to recover his expenses of attending 
the sale (f/arrie v. Hicherson (1873), L. E. 8 Q. B. 288; see title Auction and 
Auctioneers, I., pp. 609, 61 i). But seo Puuiing v. Pontifex (1862), 
1 W. E. 64, where it was held that the conduct of tho parties was such that, 
coupled with a custom of the trade, it implied an acceptance of the lowest 
tender, 

(o) P’or forms of tender, se© Encyclopaedia of Forms, Vol. II., pp. 676, 677, 

( ») See title Contract, and ifnufof, Cardiff ^ and Swaneea Aerated Bread Co. 
T. Magge (1890), 44 Ch. I>. 616. 

{q) See Murray v, Rennie (1897), 24 E. (Ct, of Seas.) 965. The acceptance must 
be within a reasonable time. That reasonable time can never extend after 
the time at which the contract was to commence ” {Metropolitan Aiylurne Board 
{Manngere) t. Kingham A Sone (1890), 6 T. L. E, 217, jter Pry, L.J., at p. 218). 

(r) Wimehuret v. Jk^ey (1845), 2 C. B. 253; Thorn v. Commieeionen of Her 
Majttiy'B Worke and Public Baildinge (1863), 32 Beav. 490 ; Great Northern Bail. 
Co, ▼. Witham (1873), Ij. E. 9 C. P. 16; Tancred, Arrol A Co, v. Sted Co. if 
Soof/a»d (1890), 15 App. Cas. 125; A.-G, y.StewanU ACo. (1901), 18T.L. K. 130. 

(s) Navan Unionr. MLougldin (1855), 4 I. C. L. E, 451; Bewie v, Brase (1877), 
3 R 1). 667 ; Seaton Brick and Tile Co, v. Mitchell (1900), 2 F. (Ct. of Sees.) 
550 ; and see title CoirTRAcrr. 

(t) King$tm-nptm-Hull{Oovernor^Guordian»elc.)v, Pefc/i (1854), lOExch.610; 
Wood V. Sileock (1884), 50 L. T. 251 ; see title Contract for s full treatment of 
this question. 
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there is do custom that a letter so headed should not be treated as 
an offer, and if such a custom existed it would be contrary to law (u). 

According to the custom of the trade, when the old materials of 
n building about to be removed are offered for sale without reserve 
as to the quantity, the whole of the materials are understood by 
vendor and purchaser to be included in the sale (a). 

In the case of a corporation or public body required to contract 
under seal (/>), the acceptance of a tender must be sealed, but this 
sealing may be done by affixing the seal of the public body to the 
resolution authorising the acceptance (c). 

Sub-Sect. 4 . — Acceptance obtained by Secret Cvmmissiviu 

329 . Where the architect or other agent of the building owner 
^^iihout the knowledge of the building owner receives or agrees to 
receive a coinmission from the builder to induce him to influence 
the huilding owner to accept the tender, the architect and builder 
are guilty of a fraud, in consequence of which the building owner 
is entitled either to avoid the contract (d), or, if the contract is 
aflirined, to recover the amount of the commission from the agent 
who has received it, and also to recover damages from the builder 
who has been guilty of corrupting the architect or agent (c). 

The civil remedy against the architect who has been bribed 
is in the nature of a common law action for money had and received 
to the use of the employer, who is not entitled to follow the money 
tliroiigh the account of the architect as trust money (/). 

The corrujition of an agent is a misdemeanour on the part of 
both the briber and the bribed, and the offender is liable to 
imprisonment for a term not exceeding two years with or without 
liard labour and a fine not exceeding ;£500, or, on summary 
conviction, to imprisonment for a term not exceeding four months 
and a line not exceeding 4*50 (p). 

If the employer is a public body, both the builder who has offered the 
commission and the member, or servant, or agent of the authority 
who has accepted it are under a special criminal liability (h). 


[h) Cruahuiv v. rritchanl (ISOD'j, 1(> T. L. 11. *15. 

(a) Thorn v. CommiMionere of Her Majcdii^a Worka and Public Buildinga (1863), 
32 lieav. 460, per RoMlLLY, M.ll., at p. 496. 

(/>) Dart/ora Pnion Guardiana w Trickett 69 L. T. 764; and see Public 

Health Act, 1876 (3v8 & 39 Viet. c. 66), s. 174 (1); and title CoRroRATiONS. 
This siib-aootion is obligatory, and not merely directory ( loun <7 v. Leamington 
Spa Corporation (1883), 8 App, Cas. 617). 

(f) As to the sealing of contmets by a local authority, see titles Local 
Government ; Metropolis. 

(<i) As to secret commissions generally, see title Agency, Vol. I., pp. 189, 216. 
{e) Pamtna and South Pacijic Telegraph Co, v. India-rubber^ GuUa-percha, and 
Telegraph Co. (1878), 10 Ch. App. 615; Salford Corporation v. Lever^ 

t l89l] 1 Q. B. 168; Grant v. Gold Exploration and Development Syndicate, Ltd,, 
1900] I Q. B. 233, 

( f) Liater Vo, v. Stulbi (1890), 45 Ch. D. 1 ; Pvivell v. Evan Jonee It Co,* 
[19051 1 K. B. 11. 

(v) IV'vontiou of Corruption Act, 1906 (6 !Mw. 7, c. 34). See further on this 
Act. title Criminal and Procedure, 

(5) IHihlic Bodies Corrupt Praotioes Act, 1889 (62 & 53 Viet c. 69), ss. 1, 2. 
Bee further on this Aot titles Criminal Law and Proosduux; Puruo 
Autboritiis and Pubuo OmcxRa. 
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Sub-Sect, 5. — AccepUmct whert the Tender has been indncetl hy 
Misrepresentations, 

330. If the building owner or employer has made fraudulent 
representations as to the facts which have deceived the person 
tendering and caused him to make a disadvantageous tender, the 
builder or contractor who has had his tender accepted, on discover- 
ing the fraud, may rescind the contract and, if necessary, bring an 
action for the purpose (i)- But if ho continues to act upon the 
contract after he has discovered the fraud, he will be held to have 
abandoned his right to have it rescinded ( 7 ). In such circumstances 
ill an action for work and labour done ho cannot recover more 
than the contract price {k). 

But, although the right to have the contract rescinded may have 
been lost, the builder may still have a right of action of tort for 
deceit against the building owner in addition to bis right to recover 
the price (/). 

It makes no difference whether the building owiuu* or employer 
has made the representations liimself, or whether they were made 
with his knowledge or jirivity by an agent {m), 

331. Neither the building owner or employer, nor the person 
who has taken out the (piantities, impliedly warrants the correctness 
of the bills of (piantities. If supplied to the builder in the ordinary 
course they do not aiuoiint to anything more than a represen t/ition 
of a belief (a) by the sender that they are accurate (o), 

80 also if statements as to existing facts are made as being the 
best information in the possession of the employer, or the con- 
tractor is expressly directed to satisfy himself as to the correctness 
of the statements — as to levels, strata etc. — the person making 
the statements is not responsible, except where there is an intention 
to deceive the contractor (p). 

Sub-Sect, 6. — Unauthorised Acceptance hy Agent, 

332. If an agent who is not authorised in that behalf accepts a 
tender, the employer is not bound by this acceptance ( 7 ) ; but if ho 
should ratify the unauthorised acceptance, both parties are hound 
from the date of the acceptance so ratified (r). 


(f) See title Coxtuact. 

(./) Ormes v. Iteadel (18(50), 2 I>© G. F. & J. 3.'5r}, 

(k) Sehvay v. Fogg (1839), ,5 M. Sc W. 83, 

(/) See Pcarsim (*8.) Hon, lAd. v, Uuhlin CttrjH/ration, [1907] A. C. 3ul. 

(m) Kimhertey v, Dirk (1871), Ij. U. 13 3^. 1. 

(n) See p. 104, ante. “ It [a bill of quantities] is an estimate, an estimate which 
a reasonable person, such as a builder, would probably act ui>on os being an 
honest representation made by askillcil pei-son, out beyond that it does not go” 
{Re Ford A Co, and /innrnse d: 8»n8 (1902), Hudson on BiiUding Contracts, 
8rd ed., Vol, II., p. 351, j^er Coi.Llxs, M.H., at p. 3<>3). 

(o) VriesUy v. Stone (1888), 4 T. L. R. 7.'W). See further, as to this subject, 
p. 164, ante ; pp. 298, 312, post. 

(p) Bottoms T, York Corporation (1892), Hudson on Building Contracts, 
8rd ed., Vol. II., p. 220 ; Pearson [S,) « Non, Ltd, v. Dublin Corporntion, 
mpra, 

(a) See title Agency, Vol. I., p. 207. 

(r) Ilrni,, p. 173. 
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Sub-Sect. 7 , — Stamping of an Acceptance, 

333. One of the documents which constitute the contract must 
be stamped («). If not under seal an agreement requires a sixpenny 
stamp; if under seal ten shillings (a). 

Sub-Sect. 8 . — AgrtemenU not to Tender. 

334. An agreement between two or more persons not to tender 
for a contract is valid and enforceable (^), and there is nothing 
illegal in the owners of commodities agreeing that they will sell as 
l)etween themselves at a certain price, leaving one of them to make 
any other profit that he can (c). Even if such a contract should 
be in restraint of trade and not enforceable by law, it would not be 
“unlawful” within the more accurate meaning of the word, 
namely, as contrary to law, so as to give a riglit to bring an action 
for damages on the ground of conspiracy (d). 

Sect. 2. — Formation of the Contract, 

Sub-Sect. 1 . — In Qeneral. 

335. As has already been stated (c), when a tender has been 
unconditionally accepted a completed contract is formed, the terms 
of which can be ascertained from the invitation to tender, the 
tender, and the acceptance thereof, and any other relevant 
documents (/), and either party can successfully object to the 
introduction of any new term (<;). 

Where the contract need not be and is not in writing, the ques- 
tion whether or not a contract has actually been entered into will 
be determined by a consideration of all the facts upon which the 
contract is said to be based (A). 

336. Consideration is necessary, except in the case of a contract 
by deed, to support the contract; thus, a promise by a building owner 
or employer to pay extra for work already included in the builder’s 
or contractor’s contract is made without consideration (i). If the 


(«) Coker V. Young (18G0), 2 F. & P. 98. 

(«) Stamp Act, 1891 (64 & 66 Viet. c. 39), Scbecl. 1 . ; and see further, title 
Kevenue. 

(h) Oalton y. Kmti9$ (1844), 13 L. J. (cn.) 388 ; He Cnrew (1868), 26 Be&v. 
187 ; Jfeffer v. Martvn (1867), 36 L. J. (cn.) 372; donee y. North (1876), L. ^ 
19 ICq. 426 ; Vhatloek y. Muller (1878), 8 Ch. D. 177. 

i c) Jmm T. Northt eupra^ per Bacon, V.-C., at p. 430. 
a) See Mogttl Steamehip Co. y. McGregor^ Oow 4k Ch., [1892] A C. 26, and 
ea Contract; Trade and Trade Unions. 

(e) See p* 168, anU. 

(/) ^Vimehuret y. Peeleg (1845), 2 C. B. 268; Thom ▼. Commtesfonere of 
Her Mt^g*$ Worhe and Public Buildinge (1863), 32 Beav. 490 ; Great Northern 
Jtnil. CU ▼. YVV^Aam (1873), L. B. 9 C. P. 16; Tancred ▼. Steel Co. of See&and 
(1890), 15 App. Cm. 126 ; A.-G. y. Stewarde dk Co. (1901), 18 T. L. B. 130. 
ig) Letoie y. Brnee (1877), $ Q. B. D. 667. 

(h) " v. Yimall (1844). 1 Gar. & Kir. 316. See also Smith y. NeaU (1867), 

2 C. B. (N. s.) 67 ; BueeeU t. Trickett (1866), 13 Ti. T. 280. 

(i) SAarpe T. Ban Paulo Bait, Co. (1873), 8 Gh. A^ 697, per James, L.J., at 
p. 608; and compare Harrie y. WaUon (1791), 1 Peake, 72; StiUt v. MuHek 
(1809), 2 Ounp. 317. See title Gontraot, 
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consideration for the contract is illegal the contract is not 
enforceable (k), 

Sub-Sect. 2 . — NecesHty of Writing, 

337 . Building and engineering contracts, though they are almost 
invariably in writing, only require to be in writing when they 
come within the provisions of the Statute of Frauds (1) or those of 
the Sale of Goods Act, 1893 (m), or when they are made with a 
corporation in respect of matters as to which such corporation can 
only contract in writing or under seal (n). 

338 . Contracts to construct buildings, or engineering works, 
are contracts for work and labour, and do not require to be in 
writing as contracts for the sale of goods. 

The distinction between a contract for the sale of a chattel and 
one for work and labour depends upon whether or not the 
expenditure of work and materials results in the production of a 
chattel the property in which passes by an actual sale (o). 

It has never been held that building and engineering contracts 
as such are required to be in writing as involving an interest in 
land (p), except contracts to pull down existing works where the 
contractor agrees to purchase the old materials (q), Tliese latter 
were formerly held to be contracts affecting an interest in land (i*) ; 
but since 1894 they are contracts for the sale of goods («). 

339 . The Statute of Frauds requires promises to answer for the 
debt of another to be in writing (<i). The usual case where an 
obligation of this nature arises in respect of a building contract is 
where there is an actual guarantee (b), 

{k) WiudhiU Local Hoard v. Ko/f (iHJXq, 4.» Oh. 1). liSl ; Scott v. Hrownt 
D(tering, McNah & Oo., 2 Q. B. 724, 0, A. 

(/) 29 Car. 2, c. 3, s. 4. See title Contract. For a full dificuHsion of 
written coiitracte and the rules relating to their form and construction, see 
title Deeds and otuer Instkum£.vt8. All contracts as to interests in 
land must be in writing, but ordinary building and engineering contracts do 
not come within this provision, although building agreements, which contem- 
plate the grant of a lease to the builder, do. See title Heal Property and 
Chattels Real 

Im) 56 & 57 Viet. c. 71, s. 4. See further, title Sale of Goods. 

fn) As to this, see p. 172. 

[o) See titles Contract; Sail ok Goods; Work and Labour; and see 
specially Lee v. Urijin (1861), 1 B. & S. 212, ]ter Blackburn, J., at p. 277 ; 
Clark V. Jhdmer (1843), 11 M. & W. 243 ; Clay v. Vatts (1856), 1 H. A N. 73; 
Dixon V. lAmdm Small Arms Co. (1876), 1 App. Cas. 632. 

[p) See McManus v. CM^ke (1887), 35 Ch. D. 681, 

(q) As, for instance, when ^e temporary Yauxlmll Bridge was discontinued, 
the contractor agreed to remove it, and pay to the Itondon County Council 
£50 for the privilege of retaining the matenafs. 

(r) Lavefy v. Pursell (1888), 39 Ch. D. 508. 

(4 This is in oonsequenoe of the definition of goods in s. 62 (1) of the Sale 
of efoods Act, 1893 (66 & 57 Viet, c, 71), which includes “ things attached to or 
forming part of the land which are agreed to be severed before sale or under the 
contract of sale.** The effect is the same whether Lavtry t. Pursdl, supra, is 
superseded by this statutory provision or not. The contract must be in writing 
ei&er by reason of the Sale of Goods Act, 1893 (66 & 67 Viet. o. 71), alone, or 
by reason of both that Act and the Statute of Fmuds. 

(o) 29 Car. 2, c. 3, s. 4; LaJtetnan v. MounJtstephm (1874), L. B. 7 H. li. 17; 
and see title Guabantee. 

(6) As to guarantees, see p. 279, poif. 
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Contracts for the employment of architects, engineers and sur- 
veyors, and building and engineering contracts, are also required to 
be in writing, if they are not to be performed within the space of 
one year from the making thereof (e). 

In cases where the Statute of Frauds applies, and the contract 
does not comply with the statutory provisions, if the builder has 
executed his part of the contract he may be able to obtain relief, 
on the ground of part performance ; for though the court will not 
decree specific perfonnance of a building contract, yet when the 
builder has performed his part of the contract it will order payment 
of tlie price (^0- 

340. Except in the case of covenants in leases depending on the 
creation of the interest in land contemidated by the lease, a party 
may sue though he has not executed the contract (c), even though 
tliat party be a corporation (/) ; and by suing a party affirms the 
contract and becomes bound by it 

Si;iJ Sect. 3 . — (Jimlracta with Lucal AuthoriUea und Cori>orah'ons. 

341. In the case of urban autliorities acting under the Public 
Health Acts, contracts whereof the value or amount exceeds £50 
are required to be in writing and to be under seal (/i). The 
contracts of other local authorities, hoards of guardians, and non- 
trading corporations are required to be under seal and consequently 
ill writing, except in the case of executed contracts and contracts of 
an unimportant character (i). 

Contracts with trading corporations are required to be in accord- 
ance with the provisions of the special Act or charter (if any) 
regulating the corporation. In the absence of any such provisions, 
executory contracts, which are entered into in the ordinary course 
of the business for which the corporation w^as incorporated, are 
not required to be under seal(J). 

(Contracts with companies registered under the Companies Acts, 
1862—1907 (A), are required, subject to any reservations contained 
in the memorandum and articles of association, to be under seal, or 
in writing, under the same circumstances as if they had been made 
between private persons, and, if not required to be under seal, may 

(r) 8t4itut« of Frauds* (20(?ar. 2, c. 3), bl 4. See title Contract. 

00 See p. 248, voat. 

(f) Foater aud v. (1591)), Cro. Eliz. 212; Morgan v. Pike (1854), 

14 C. B. 473, Jkrvis, C.J., at p. 484 : The cases establish that a covenantee 
in an oidinorv indenture, who is a paitv to it, may sue the covenantor who 
e.\ocuted it, although he himself never did.** 

(/) Northam^an Oaah'ght Co, v. Parnell (1855), 24 L. J. (c. r.) GO. 

JiakiT V. Torkahirt Firr and Life Aaanrance Co.^ [1892] 1 Q. 11. 141. 

(5) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 174 ^1). 

(i) See titles Contract ; Corporations ; Local Government ; Metropolis. 

0 ) South of Ireland Cidlierg Co. v. IVaddle (1869), L. K. 4 C. F. 617. See 
generally} titles Contract ; Corporations. 

(Ir) 25 & 26 Viet. o. 89 ; 27 & 28 Viet, c. 19; 30 & 31 Viet. c. 131 ; 33 & 34 
Viet. c. 104 ; 40 & 41 Viet c. 26 ; 42 & 43 Viet, c, 76 ; 43 Viet c. 19 ; 46 & 47 
Viet c. 30; 49 Viet c, 23; 63 & 64 Viet co. 62—64 ; 66 A 67 Viet c. 68; 
61 & 62 Viet c. 26; 63 4k 64 Vi<A. c. 48; 7 Edw. 7. o. 60. 
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be signed or made by parol, as the case may be, by any person acting Sbot. a. 
under the express or implied authority of the company (1). Formation 

of the 

Sect. 3 . — Cojistruction of the Contract Contract 

Sub-Sect. 1.— /n General 

342. Where the contract is in writing its interpretation is a Bridcnceon 
question for the court, and where the contract is by parol, for construction, 
the jury (m). When, however, words in a written contract are 
employed in a sense peculiar to a particular trade or business, or 

when the meaning depends on the custom of a particular locality, 
such particular meaning can be established by parol evidence, aiid 
the interpretation of terms so used is a question for the jury (a). 

If the contract is in writing, all documents referred to in the 
writing must be construed with it (o). 

Subsequent acts of the parties may be considered in arriving at 
their intention, but not their subsequent statements ; and when the 
contract has been reduced to writing, previous negotiations and 
extrinsic declarations must not be taken into consideration (p). 

Parol evidence may, however, be adduced to show the existence 
of custom which would annex incidents to a contract, if the custom 
be reasonable, but not so as to contradict the contract (q). ^J’he 
reasonableness of the custom is a question for the court (r), but 
evidence may be adduced to show that it is not a reasonable one («). 

343. Where a contract contains a blank the court will not Blanki. 
admit parol evidence to show how it should be filled up, at all 
events if the effect would be to impose an onerous condition on 
either party (0* 

Erasures and alterations made previous to the signature of a Emraim 
document are to be given effect to (u). Erasures or alterations made 
by one party after signature do not affect the contract, and the 
})arties still remain bound by the contract in the form in which 
they made it (w). 

As to clerical errors, the court has power to correct them by Clerical 
errort. 

(/) Companies Act, 1867 (30 A 31 Viet. c. 131), s. 37. See title Compa.vies 
for detailed discussion of the subject. 

(m) See title Contract. 

(n) Symonde v. Lloyd (1859), 6 C. B. (N. 8.) 691 ; Myere t. Sari (1860), 30 
L. J. (Q. B.) 9; Bank of Neu) Zealand v. Sirt^iOHf [1900] A. C. 182; and 
generally see for the rules of construction, title Oontract. 

(o) B. V. Pc^o(1826), 1 Y. & J. 37, at p. 54; Cunliffe ▼. Hampton Wick Local 
Bwrd (1892), Hudson on Building Contracts, 3rd ed., Vol. 11., p. 274. 

(p) Lewie y. NichoUm (1852), 18 Q. B. 503; Inylie v. BuUery (1878), 3 
App. Cas. 652 ; Burrell & Son v. Rueeeli (1900), 2 F. (H. L.) 80. 

Rohineon y. Thompeon (1890), 89 L. T. Jo. 137 ; North y, Baeeett^ [1892] 1 
Q. b. 333 ; and see titles Contract ; Customs and Ubaoes. 

(r) Qwylhfr v. Gaze (1875), Hudson on Building Contracts, 3rd e^l., Vol. IT., 
p. 21 ; Ehdy y. Jd'Goumn (1870), Hudson on Building Contracts, 3rd od., Vol, 

IL, p. 18; Thom y, London Corporation (1876), 1 App. Cas. 120; Croehaw v. 

Pritchard (1899), 16 T. L. B. 48. See titie Customs and Usages. 

(s) BoUomUy v. Forhee (1838), 5 Bing. (n. o.) 121. 

(t) Kemn v. Roee (1858), 1 OiS, 288. 

i ll) Ingtie ▼. BuUery ^ tupro. 
ic) PaUineon ▼. Luddey (1875), L. E. 10 Exch. 330. 
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comparison with the context. If an undoubted mistake is clearly 
pointed out on the face of an instrument, both courts of law and 
equity, without at all going into parol evidence^ upon it, will correct 
it, and similarly an omitted word can be supplied (a?). 

344. When either party is a member of a firm of partners, the 
partnership will be liable under the contract if the contracting 
partner was not acting outside the scope of his authority (y). 

Sub-Sect. 2. — Implied Stipidaiumi. 

345. A stipulation not actually expressed in a written contract 
can only be implied in cases where the court is satisfied that both 
parties intended that the stipulation should be part of thecontract (a), 
and the more so if the contract is (as is usual in the case of 
building and engineering contracts) drawn in a technical manner 
and with an obvious attention to details. In any case no stipulation 
can bo implied which is at variance with the express terms of the 
contract (/y). Nor will onerous covenants be implied (c). 

But, on the other hand, stipulations which clearly must have 
been in tlie contemplation of the parties, or which necessarily arise 
out of the contractual relation between the parties, will be implied (ti), 
e.y., stipulations on the part of the employer to allow the builder to 
do the work (^), to give possession of the site (/), and to supply 
plans (y), and on the part of the builder to proceed diligently and to 
execute the work in a workmanlike manner {h). 


Sub-Sect. 3. — Worde and Phroeei occurring in Building Contracts, 

346. Certain words and phrases occurring in building contracts 
have been construed judicially for the purposes of the particular 


(.r) See title Deeds akd other Instruments. 

(//) Partnership Act. 1890 (53 & 54 Viet. c. 39), se. 5-8. See also Beals 
V. Mouls (1847), 10 Q. B. 976; McClean v. Kmnard (1874), 9 Ch. App, 336; 
Moots y, Dmda (1879), 11 Ch. D. 261j and title Partnership. 


and 

Jin ,, , ^ ^ 

y. iirwfer, [1900] 2 K. IJ. 728 ; Be^e Steamship Co. v. River Wear Commissioners, 
[190‘n 1 IC B. 310,0. A.; Lyttelton Timss Co., Ltd. v. Warners, Ltd,, [1907] A. 0. 
476, P. 0. ; and generally, title Contract. The question how far contracts can 
be implied between a building owner on the one part and a subcontractor or 
specialist on the other is dealt with at p. 275, post. 

(5) Jonss ▼. St, John^s College, Oxford (iSlO), L, B. 6 Q. B. 115, per Lush, J., at 
p. 126 ; t^chon v. Eastbourne Local Board (1886), Hudson on BuilfUng Contracts, 
3rd ed., Vol. II., p. 67* 
fc) Kemp y. Rose (1858), 1 Oiff. 258. 

(rf) Barr y, SHrling and Dunfermline Rail, Co, (1865), 17 Ihinl. (Ct. of Seas.) 
582 ; Knight y, Orav^end oiid MUUm TfafertiyorArs Co, (1857), 2 H. & N. 6. 

(f) CKvirckwwd t. R, (1865), L. B. 1 O. B. 173, per Cookburn, C.J., at 
p. 195. 

(/) Freeman dt Son ▼. ffensUr (1900), 64 J, P, 460. 

(ly) McAlpine t. Lanarkshire and Ayrshire Rail, Co, (1889), 17 B. (CJt of SeM.) 
113. 

* ^ ^****^' ^ (•***). 3 
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contracts in which they occur. These are set out below, but it 
must be observed that the meanings given to them are not neces- 
sarily applicable in all cases, but that the interpretation of 
each contract must depend upon the construction of its particular 
terms. 

“Abut,** “abutting.** — In physical contact with(i). 

“Adjacent.** — The degree of proximity denoted by this term is a 
question of circumstances (k), 

“ Adjoining ** does not necessarily imply absolute contiguity (1). 

“ Approval ** means, it would seem, in general approval with full 
knowledge, or at all events approval with the opportunity of full 
knowledge. 

“ Approved plan.** — A plan approved by a local authority means 
one lawfully approved, and not one which, though approved by the 
authority, is illegal (m). 

“ As far as possible ** means as far as possible consistently with 
reasonable trade requirements (n). 

“Brick-built ** means brick-built in the ordinary sense, and does 
not include a house built partly of brick and partly of timber, with 
some parts of the exterior composed of lath and plaster, and without 
party-walls (n). 

“ Building “(p) in its popular senseis a structure with walls and 
roof (q). 

The following constructions have been judicially held to be 
included in the term “ building ** as contained in various statutes, 
bye-laws and deeds : — an addition to an existing building (r) ; a bay or 


(i) See RoherU v. Karr (1809), 1 Taiuit. 495; Lightbound v. Jlightr B^ingUm 
Local BiKird (1886), 16 Q. B. D. 677. 

(1c\ Wellington Vorporation t. Lower Huit Corporation^ [1904] A 0. 773. 

(ij A piece of land separated from a churchyard by a public highway 20 feet 
bro^ is adjoining to an existing churchyard within the meaning of the Conse- 
cration of Churcnyards Act, 1867 (30 & 31 Viet. c. 133), s. 1 (/le J/ateman 
(/AxroneM) and Parker^ [1999] 1 Ch, 699). See also Lightbound v. Higher iSebington 
lAteal Board, eupra, 

(rn) Yabbicom v. King, [1899] 1 Q. B. 444 ; Re Meintoeh and Pontypridd 
Improvement Co, (1891), 61 Ij. J. (q. B.) 164, 

(n) Where furnaces were to to constructed so as to consume **a8 far as 
possible’* the smoke arising from them, it was held that ** as far as possible” 
meant as far as possible consistently with carrying on the trade in an onlinary 
manner and with a careful use and management of a properly constructs 
furnace” {Cottper v. Woolley (1867), L. R. 2 Exch. 88, per Kelly, C.B., at 
p. 91). 

(o) Powell V. DouhUe (1832), Sugden, Vendor and Purohaaer, 14th ed., n. 29. 

(p) ** A structure of the nature of a house built where it is to stand ” (New 
Eng. Diet., Vol. I., p. 1162); ** anything erected by art, and fixed ujion or in 
the soil, composed of different pieces connected together, and desired for 
permanent use in the position in which it is so fixs ” (Cent. Diet., VoL I., 

p. 712). 

(q) ** One mar say of this or that structure ; * this or that is not a building* ; 
but no general definition can be given, and our lezioographers do not attempt it. 
Without, therefore, peeuming to do what ethers have failed to do, I may ven- 
ture to surest, that, by * a building * is usnsUy understood a structure of con- 
siderable sise, and intended to be permanent, or at least to endure for a con- 
siderable time ” (Stevens v. OomUy (1869), 7 0. B. (n. 8.) 69, per Btlxs, J., at 
p. 112). See also Leicester Corporaiicn v. Brown (1892), 9 T. L. B. 8, 

(r) M. V. Qreyory (1833), 6 B. ft Ad. 656. 
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bow window («) ; a church (t) ; a place with four walls, a roof and a 
door used for keeping manure (a ) ; a trellis 12 feet high (6) ; a high 
wall (c) ; a structure of wood IG feet by 13 feet not let into the 
ground, but merely laid upon timbers upon the surface, and intended 
to be permanently used as a shop (cl). 

The following constructions have been held not to be so included ; — 
a conservatory erected at the side of and leaning against a house («) ; 
a hoarding (/) ; hustings for an election (ff ) ; a timber stack (h) ; 
a boundary wall (i) ; a screen to prevent newly-erected houses 
acquiring a right of light (k). 

** Building purposes, lands used for,** under s. 128 of the Lands 
Clauses Consolidation Act, 1845 (/), are lands actually laid out for 
that purpose (m). 

** Completion,’* as regards third parties, means completion 
in fact, and not completion to the satisfaction of the architect 
or otherwise ascertained in some manner prescribed by the 
contract (n). 

** Day-work” means work which under the terms of the con- 
tract is to be paid for by time and materials, and not by 
measurement (^)). 

** Dwelling- house ”(/)). — The term “ dwelling ” implies a building 
used or capable of being used as a residence by one or more 
families, and provided with all necessary parts and appliances, 
such as iioors, windows, staircases etc. (q). 

** External parts.” — Where a house is pulled down leaving a wall 


U) Coin v. (1854), 6 De G. M. & G. 1 ; Wntern ▼. Mac(hrmott (1866), 
2 Cn. App. 72 ; Manners (Lord) v. Johnson (1875), 1 Ch. D. 673 ; Jadcson v. 
Winnifrith (1882), 47 L.T. 243; Chitty v. Bray (1881^, 48 L. T. 860. 

it) Folhesimie Corjntration v. Woodward (1872), L. K. 15 Eq. 159 ; Anderson v. 
Rickards (1906), 70 J. P. 231. 

(а) Morish v. Harris (1865), L. E. 1 C. P. 155. 

(б) Wood V. Cooper^ [1894] 3 Ch, 671. 

(c) Child V. Dowjlns (1854), 6 De G. M. & O. 739 ; Morish v. iZorrM, supra; 
Bowes V. Law (1870), L. R. 9 Eq. 636. 

(ti) Siettens v. Oourley (1859), 7 C. B. (n. 8.) 99. 

U) Ilihbert v. Acton Local Board (1889), 5 T. L. R. 274. 

(/) Slaughter v. Sunderland Cor^ution (1891), 60 L. J. (m. c.) 91 ; Foster v. 
Fraser, [1893] 3 Ch. 158. A hoarding, noworer, has been held to **a 
building or erection ’* (ViKock v. Oilham (1883), 1 Cab. & El. 104). 

(j) Mlm V. Ayrs (1823), 1 L. J, (o. B.) (K. B.) 204. 

(A) HarHs v. J)e Pinna (1886), 33 Ch. D. 238. 

(t) Ellis V. Plumstead Board o/ Works (1893), 68 L, T. 291. 

(A) Paddington Corporation v. [1906] A. C. 1. 

</) 8 A 0 Viot 0. 18. 

(m) Covesdry v. London, Brighton, and South Coast Rail. Co, (1867), L. E 5 Eq. 
104 ; and see Charlton y. (1844), 1 Car. A Kir. 541. 

(w) Lewis y. Hoare (1881), 44 I*. T. 66. 

fo) See Diotiona]^ of Architecture, sub voce “ Day-work.’* 

(p) See also “House,** f»/r«. In and for the purposes of the Eepre- 
sentatioQ of the People Act, 1867 (30 A 31 Yict. o. 102), the term “ dwellmg- 
hottse " indudes any part of a house where that part is separately occupied as 
a dwellin| (Parliamentary and Municipal Hcgistration Act, 1878 (41 A 42 Viet. 

{qi WilJams y. FUamauHce (1856), 3 H. A N. 844. A died may he parcel of a 
dwelling-house for some puiposea See Ashworth y. Heyworth (1869), L. E. 4 
% B. 316 ; UcHoU y* Dovm (1875), 1 Q. B. D. 59, 6L 
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of an adjoining house thereby exposed, the exposed wall forms an 
external part of the house which is left standing (r). 

“ Front main wall.’* — The meaning of this term depends on all 
the circumstances of the case ; the building must be looked at as 
a whole, and no particular portion must be selected to determine 
it («). 

“ House.” — This term is similar in meaning to the term ” dwell- 
ing house ” (a). 

In the interpretation of various instruments and statutes the term 
“house” has been held to include the following (/>) : a collec- 
tion of buildings used for one purpose (<•) ; a building containing 
several residential flats (d ) ; each of two tenements, the one on the 
ground floor and the other on the first floor of the same building, 
there being no intercommunication between them, and each having 
a separate front door(e). 

On the other hand, a building intended for a dwelling house, but 
never completed and used as a store for straw and agricultural 
implements, is not a house (/). 

“ Maintain,” “ Maintenance.” — “ Maintain ” has a double 
meaning : namely, to maintain in exactly the same state as it w^as 
found, or by making improvements without any alteration of 
purpose i{f). 

“ Minerals ” comprise all substances lying on the strata of the 
land which are commonly worked for profit and have u value 
independent of the surface (/<)• 


sbct. 3. 
Construo- 
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(r) Green v. Eales (1841), 2 Q. B. 225. As to party-walls, soo titles 
Boundauies, Fences and Pauty-Waels, pp. 134 et »cy., ante; Meikopolis. 

(«) A.-O. V. Edwards^ [1891] 1 Ch. 194 ; I.eiiton Local Board v. Causton 11893), 
9 T. L. R. 180, decided under the Public Health (Buildings in Streets) Act, 
1888 (51 & 52 Viet. c. 52), s. 3. 

(a) A porinanent building in which the tenant or the owner and his family 
dwell or live {Chapman v. Rityal Bank of Scotland (1881), 7 Q. B. D. 138). 

(b) These definitions may be important in view of a builder contracting to 
build something described as **a house,” and the architect requiring vaiiations 
of the work the effect of which the builder alleges to make the structure no 
longer ** a house,” but something different. 

(c) Richards v. Swansea Improvemeiit mid Tramivays Co, (1878), 9 Ch. D. 425, 
under the Lands Clauses Act, 1845 (8 & 9 Viet. c. 18), s. 92. 

(d) Kimher v. Admans, [1900] 1 Ch. 412, under a covenant not to erect more 
than a certain number of bouses. 

(«) Ilford Park Estates v. Jacobs, [1903] 2 Ch. 622, under a covenant not to 
erect more than one house on a site. 

(/) Elmore v. St, Briavells {Inhabitants) (1828), 8 B. & 0.461, under the 
rep^ed statute 9 Geo. 1, c. 22, s. 7. 

{g) ** It is very difficult to define what works of maintenance are. It is a very 
large term, and useful or reasonable ameliorations are not excluded by it. . . . 
Tou may maintain by keeping in the same state, or you may maintain by 
keeping in the same state and improving the state, always bearing in mind 
that it must be maintenance as distinguished from alteration of purpose” 
{Setmwaks, Maidstone and Tunbridge ItaU. Co, v. London, Chatham, and Dover 
Rail Co, (1879), 11 Ch. D. 625, per Jessel, M.B,, at pp. 634, 635). In covenants 
in leases, to ** maintain” means to keep in substantially the same condition 
as at the date of the demise {LisUr v. Lane and Nesham, [1893] 2 Q. B. 
212 ). 

(A) Midland Bail. Co. r. Choeklew (1867), L. B. 4 £q. 19; Midland BaU, Co. 
Y. ffatmekwood Brick and TUe Ca, (1882), 20 Ch. P. 652; Tucker T* Linger 
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“ Necessary** includes what is proper (t). 

Tlie terra ** plastering’* does not include ‘‘gauging,** t.e., mixing 
plaster of Paris {k), 

“ Premises,” although popularly applied to buildings etc., in 
legal language means the subject or thing previously expressed (Z). 

“ Probationary drawings ” means drawings to be approved by or 
on behalf of the employer (m). 

“Rebuild” means to rebuild the whole of a house or building, 
and not merely partially to replace old work by new (n). 

“Repair.” — The term “repair” may mean either patching or 
renewing, according to circumstances (o). Where the thing to be 
rejiaired is so worn, decayed, injured, or out of repair that it cannot 
ho patched up, the only possible repair is by way of renewal. 

“ Severtil works.” — The expression “ several works ” means 
“ the whole works,” and not each separate section thereof, for the 
jiurpose of calculating the period of maintenance (p). 

“ Specification.” — A detailed description of building, engineering 
and other works executed or proposed to be executed. 

“ Strikes.” — The word means a refusal by a whole body of 
workmen to work for their employers, in consequence of either a 
refusal by the employers to comply with the workmen’s demands 
relating to pay, hours, employment of particular persons etc., or a 
refusal by the workmen to accept terms of employment proposed by 
their employers (q), 

“ Structure.” — This term includes anything to which the term 
“ huilt ” can be applied (?*). 

“ Weekly accounts.” — Parol evidence may be admitted to show 
that by the usage of the building trade “ weekly accounts ” means 
accounts of day-work (a) only, and does not extend to extra work 
wliich is capable of being measured [h). 


8 App. Cur, 508; Qlaayow Corjwration ▼. Farie (1888), 13 App. Caa. 
U57 ; Jersey (Furl) v. Neath Quardiam (1889), 22 Q. B. D. 555 ; Jtuabofi Brick 
and Terra Cotta Co. v. Great Wetiem Ran, Co., [1893] 1 Ch. 427 ; Midland Bail. 
Co. and Kettering, Thraption, and Huntingdon Rail. Co. v. Robifuon (1889), 16 App. 
0a». 19; Re Todd, BirleeUm dt Co. and North Eaetem Rail. Co., [1903] 1 K. B. 
603 ; North Britieh RaiL Co. v. 7'umere, Ltd. (1 904), 6 P. (Ct. oi Seas.) 900. 

(0 V. Great Northern Rail. Co. (1856), 2 K. & J. 394 ; Sandereon v. 

'' and Workington Rail. Co. (1849), 11 Beav. 497, (1850) 2 H. & Tw. 

327, whei'o an agroexneiit for accommodation works provided for ** such roads etc. 
as may be necessary,” and it was held that this meant such roads etc. as may 
be neoesaary and proper for convenient communioation between the severed 
portions of the land. 

(A) Tra//fs V, Bobineon (1862), 2 F. & P. 307. 

(/) Beacon Life and Fire Jesuranee Co. v. Gibb (1862), 1 Moo. P. C. 0. (». a.) 

(m) MofaU r.^Dickefm (1853), 13 C. B. 543. 

(n) London CorjXfration v. Nash (1747), 8 Atk. 511 ; J.-O. v. Batch, [1893] 

3 Oh. 86. 


(o) /nglie r. BuUery (1878), 3 App. Cas, 552, at p. 573. 

(p) Cunlijfe v. Bampkn WiBt Local Board (1892), 9 T. IL E. 378. 

io) King v. Barker (1876), 34 L. T. 887, j»er Kxllt, O.B,, at p. 889. Ses 
title Trade aitd Trade XJkionb. 

(r) See Law v. London County ChunetZ, [1895] 2 Q. B. 577* 

(a) See p. 176, ante. 

(8) Myere t. 8arl (I860}, 30 L. J, (o. E.) 8. 
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Sect. 4. — Novation. 

347. Where, by consent, a new party is substituted for either 
of t))e original parties to a contract, there is what is called a 
novation (c). 

Sect. 6. — Imjylied Contract to pay Quantum Meimt 

348. It may happen that the contract has been abandoned, or that 
the circumstances contemplated by it have become so changed that 
the conditions have become inapplicable. For instance, the work may 
have been agreed to be done pursuant to a plan and no plan agreed 
upon, or the wvNrk may have been agreed to be done to the approval of 
a third person and no person appointed to approve, or the work 
may be so delayed by the employer that much greater expenditure 
of money or labour is requisite. In such a case, if the builder or 
contractor has been encouraged to go on with the work, a new 
contract by the building owner or employer to ]^a.y & quantum meruit 
may be implied from such of the facts as are applicable (d). 

Payments on account may, in certain circumstances, be evidence 
of a new contract to pay, but where the employer is a cor- 
poration only enabled to contract under seal such is not the 
case (c). 

Where, after the abandonment of a contract to perform work in a 
specified manner, a new contract in general terms has been entered 
into to complete the work, such of the stipulations of the original 
contract as would necessarily apply may bo impliedly included in 
the new contract, but not any special terms as to forfeiture or 
liquidated damages (/). 

Sect. 6. — Variation of Contracts, 

349. Where a contract is required by statute to be under 
seal it can only be varied by an instrument under seal {g). In cases 
where the contract is not required to be under seal a subsequent 
agreement not under seal by which the time or mode of perform- 
ance or any other stipulation in the contract is dispensed with or 
varied may be set up as a defence in an action for non-perform- 
ance of the work in the time or manner covenanted for in the 
deed (/<). 


(c) See p. 274, poU ; and title Contraot. 

\aj Bum V. Miller (1813), 4 Taunt. 745 ; Bu$h v. Whitehaven Town andHarhour 
Trutieea (1888), 52 J. P. 392. 

(e) Lamprdl t. BiUericay Union (1849), 3 Ezoh. 283. 

(/) Barr v. Dunfermline Bail. Oo, (185^0, 17 Dunl. (Ot of Sees.) 582; 
Kempr, Rote (1858), 1 OiJEf. 258; Hunt v. South Baetem Bail, Co. (1875), 45 
L. J. (c. P.) 87. 

(jf) Homereham v. Wolverhampton Waterworks Co. (1851), 6 Exch. 137; 
Boutledge ▼. Famham Local Board (1861), 2 F. F. 406; Young v. I^eamingUm 
Spa OcrporaUon (1883), 8 App. Cai, 517 ; Williams t. Barmouth Urban District 
Coune$l (1897), 77 L. T. 383. 

(A) Steeds ▼. Steeds (1889), 22 Q. B. D. 637 ; Tltames Ironworks and Shipm 
building Co, ?• Boyal MaU ikeam Paehsi Co, (1862), 13 C. B. (H. 6.) 358. 
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If the contract is one that is required by the Statute of Frauds 
to be in writing, and is in fact in writing, a contract to vary it 
must also be in writing (i), although a rescission does not require 
to be in writing (k). 

Where the contract is not required by statute to be in writing, 
but has been actually reduced to writing, the parties may, at 
any time, waive, dissolve or annul it or in any manner add 
to, subtract from, or vary or qualify its terms by a parol 
agreement (/). 

350. Building and engineering contracts usually contain pro- 
visions giving power to the employer or his architect or engineer in 
some specified manner to vary the works specified /a the contract. 
Jn the absence of such a provision, the contractor would be entitled 
to refuse to comply with any request of the employer or the 
architect to carry out the work in a different manner from that 
Btiocilied (w). If, however, he does comply with such an order, it 
must depend upon the amount and character of the variation 
whether the original contract is rescinded or not. So long and so 
far as the work specitied in the original contract can be traced in 
the substituted work, the contract, with its terms relating to payment, 
a]»proval etc., will remain binding, while if the alterations are so 
sweeping that the original work can be no longer traced, the 
original contract will be held to be abrogated, at any rate as to 
price, and tlio work to have been done under a new contract to 
construct the substituted work in consideration of payment at a 
reasonable rate (u). 

The manners most frequently occurring in which building and 
engineering contracts are varied are, besides the ordering of 
additions to or variations in the work (o), the dispensing with 
or varying of stipulations as to the time for completion (p), and 
as to the payment of liquidated damages by the contractor for 
delay (q). 

Sect. 7. — Rescission and Rectification of Contracts, 

351. It is within the powers of the parties to a building con- 
tract, as in any other case, to rescind the contract by mutual 
agreement (r). 


{♦) ISoe Handern»k v, Gravu (lS7a). L. 11. 10 Exch. 234 ; aud title Contract. 
also //txiti/y v. Machiiue (IS34), 4 Moo. & S. 340 ; Moore v. Campbell (1S54), 
10 Exch. 323 ; Noble t. Ward (1867). L. R. 2 Exch. 136. 

(4) Goman v. Salisbury (1684}. 1 Vern. 240 ; and see title Contract. 

(f) Otte* T. Nttyent (Icr^ (1833), 6 B. Jt Ad. 68, Brnhan, C.J., at p. 63. 
8oe title (Contract. 

(m) See title CoNTRAcrr. 

(«) Pejptr V. Jlur/and Peake, 130; Ihtbsonv, Godfrey 1 Stark 

276. 

(o) For Tariatt6n of building oontracta in respect of the ordering of extras, 
ftdaitione, and oiniasions, see pp. 228 et eeq., poet, 

( p) See pp. 189 H post, 
iq) See pp. 242 et $eq„ poet 

(r) Jamee t. Votitm (1831), 7 Bing. 266. 
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352. Where the instrument in which a contract is expressed does 
not embody the intentions of the parties making the contract because 
of a mistake made by one of them, the party who has signed the 
document under the mistake in question is generally entitled to 
have the contract cancelled («), subject to an option given to the 
other party to accept cancellation or submit to rectification (t). 
Where, however, both parties are under a mistake common to 
them both, the court will rectify the instrument so as to make 
it express the real contract which the parties intended to make. 
The principle upon w'hich the courts act is that they do not 
rectify contracts, but they do rectify instruments purporting to 
have been made in pursuance of the terms of contracts, where the 
instruments do not express the terms actually agreed upon by the 
parties 

A contract may be rectified on the ground of mutual mistake, 
even when one of the parties is a local authority only empowered to 
contract under seal (h). 

If, however, one party was cognisant of the mistake at the time 
the instrument was executed, and seeks to take advantage of the 
misapprehension under which he knew the other party lay, the 
court has power to rectify the document (c). 

Where the parties differ as to the construction of the document, 
neither party is precluded from abandoning his view of the con- 
struction and adopting that of the other party, and the fact that he 
has at one time set up an erroneous construction of the contract does 
not prevent there being a contract Of). 

353. The class of cases in which mistakes most commonly occur 
are where clerical errors or errors of computation have been made 
in a schedule of prices (<?). In some cases one or more items in the 
schedule may be quoted at a very high or a very low price, and this 
may give rise to an attempt to rectify the instrument, but in such 
a case it would obviously be contended that the high price was 
fixed intentionally for the purpose of compensating the contractor 
for items priced at a low figure, or the low price to induce the 
employer to agree to high prices for other parts of the works. 
In such a case also the person claiming rectification must have 
done nothing from which an intention to affirm the contract in 


(^) V. Mftrt^haU (ISS-l), 2« Ch. I). 2.V), //f-r lUooN, V.-C., at i>. 2(13: 

** The other class of cases is one of whut is called uuilateral mistake, aud there, 
if the court is satisfied that the true iuteution of one of the parties was to do 
one thing, and he by mistake has signed au agreement to do another, that 
agr^ment will not \>g enforced against him, but the parties will be restored to 
their original position, and the agreement will be treated as if it had never 
been entered into.” See further, titles Contract; Misiake. 

(t) Ibtd., at pp. 260, 267 ; Jfarrh v. PepprrrU (1667), L. 11. 6 Kq. 1. 

(a) Mackmziev. (^onhm (1869), L, B. 8 l!)q. 368, per Jamer, V.-C., at p. 375; 
aud see title Contract. 

(h) McCartney v. Brighton Ctjrporation (1904). Time$ (May 20, 1904). 

(c) Nein V. Midland Bnif, Co. (1869), 17 W. B 871. 

(tQ See title CJontract ; and irtVfeie v. HamdUm Lodging Houee Co. (1902), 4 P. 
(Ct of Seas.) 951. 

(e) Neill ▼. Midland Rail. Co., supra, where the contractor put down 5,000 
yaros of eoncrete at 6t. a yard as amounting to £56 instead of £1,250. 
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its existing form may be implied, as, for instance, by directing 
the engineer to order as little as possible of tlie bigh>prieed 
work (/). 


Part III. — Completion. 

Bkct. 1. — Contracts Entire and not Entire, 

Sitb-Sect. 1. — Dejiniiwn. 

354 . An entire contract means one where the entire fulfilment 
of the promise by either party is a condition precedent to the 
right to call for the fulfilment of any part of the promise by the 
other {fj). 

In an entire building or engineering contract, the builder or 
contractor must have completed the works, and, if so required by 
the stipulations of the contract, such completion must have been 
certified by the architect or engineer, before a right to payment 
arises or to final payment in case of payment by instalments Qi). 

An entire contract is indivisible, and cannot be apportioned. It 
is of great importance to both the employer and contractor to 
ascertain whether the contract is entire or not, as the rights of the 
employer in respect of insisting on the whole work being done 
and those of the contractor in respect of payment are dependent 
thereon. 

365 . There are four varieties of such entire contracts : (1) a con- 
tract to construct the whole building or works in consideration of 
the payment of a fixed sum of money : contracts of this class are 
often called ** lump sura contracts ” (i) ; (2) a contract to construct 
the whole building or works in consideration of a specified 
price made up of separate payments for each separate part of the 
building or works (A); (8) a contract to construct the whole 
building or works without mention of any price (1 ) ; (4) a contract 
to construct the whole building or works for a price to be 


(/) Se© 7*«w V. Tanvton Urltan District C'om?*c# 7 (1904), Uudson on Building 
Contracta, 3ra od., VoL I., p. 205; Ewing and Lawson v. Hanlmry A Co, 
(1900), 16 T. L. R. 140, where the contract specified a price of £18 a hundred- 
weight for certain materials, which was a very high price, and the employers 
sought unsuccessfully to have the contract rectified by making the price *£18 
a ton. 

(g) See generally, for a discussion of contracts entire and not entire, title 
OONTTRACT. 

{h) Cntttr v. PonreH (1795), 2 Smith, It, C., llth od., p. 1 ; and see title 
CONTBACT. 

(t) EUiti V. fiamten (1810). 3 Taunt. 52. See p. 184, post, 

(A) Afiplthg T. Myen (1867), L. E. 2 C, P. 651 ; and see Newfoundland 
Qtmmmmd v. NmfowndloMd RaiL Co, (1888), 13 App. Gas. 199. See p. 185, 
post. 

if) See Coggs v, Emiord (1 103), I Smith, I* C, llth ed., p. 173, at p. 174, 
See p. 185, ^ 
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sabsequently ascertained on some fixed basis, €.g.^ by a schedule of 
prices {m). 

356. Building and engineering contracts, where there is no 
obligation on the contractor to construct the whole of a particular 
work, are not entire. Repairing contracts are also, in many cases, 
not entire (r), but where there is an express stipulation that 
completion shall be a condition precedent to payment, they are so. 

367. In most building and engineering contracts, provision is 
made for the payment of instalments during the progress of the 
work. It depends on the construction of the particular contract 
whether or not the efTect of such a provision is to prevent the 
contract being entire (o). 

Sub-Sect. 2. — Effect of Kon-comjtletion of Entire Contract, 

358. If the contract is entire and the builder or contractor 
throws up the work, or without any fault on the part of the 
employer is unable to go on with the work, he has no right of 
action against the employer either under the contract or on a 
quantum memit for work and materials supplied (p). Where, how- 
ever, he has done work outside the contract, he can recover for 
such work, although he has not completed the work contracted 
for (q). 

Not only will the contractor not be able to recover payment for 
the incomplete work, but he will also be liable in damages to the 
employer for the breach of his contract to complete the work (r). 

The contractor, however, will be entitled to payment, and will 
not be liable to the employer in damages, if he can show either that 
the non -completion of the work was due to some act or default of 
the employer («), or that the parties have in fact entered into some 
new contract under which the contractor is entitled to be paid for 
the work actually constructed {(), 

Sub-Sect. 8. — Entire Contracte /«r a Lump Sum aecertained, 

359. If a builder or contractor undertakes to construct a particular 
work for a fixed sum of money, e,g,t to build a house according to 


(m) Tthiiaker y. Dunn (1887), 3 T. 1^. K. 602; Jamieson v. M'Innee (1887), 
16 K. (Ct. of Ses8.) 17 ; Wilkie y. HamilUm Lodging House Co, (1902), 4 P. (Ct. 
of Sem.) 951. See p. 185, poet. 

(«) Appleby ▼. Myere (1867), L. R. 2 C. P. 651, per Blaokbuiut, J., at p. 660. 

(o) See p. 225, post. 

(p) EUts T. Hamlen (1810), 3 Taunt. 52 ; Itees t. Lines (1837), 8 0. & P. 126; 
Poniifea: ▼. Wilkinson (1845), 2 0. B. 349 ; Sumpter v. Hedges, [1898] 1 Q. B. 
763, G. A. ; NuUall and Lynion and Barnstaple Bail. Co. (1899), 82 X. T. 17. 

(a) See title Wobe aed LaWur. 

(r) Bottoms T. York Corporation (1892), Hudeon on Buiidinff Contracte. 3itl 
6d:,Vol. II.. p. 220. 

(•) BoberU v. Bury Commissioners (1870). L. B. 5 C. P. 310 ; Maekay ▼. Dick 
(1881), 6 App. Gas. 251 ; Arierial Drainage Co. y, Bathangan Biver Drainage 
Board (1881). 6 L. E. Ir. 513. 

(<) Bum T. MBler (1813^ 4 Taunt 745 ; Hunt v. South Eastern Rail Co*, 
(li73),45L. J.(0.P.)87. 
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plans etc. for £2,000, bo cannot recover any payment whatever 
until the work is completely constructed, unless the contract con- 
tains some express stipulation for payment by instalments (^), 
for where there is a contract to do work for a lump sum nothing 
can be recovered until the work is completed (h). Even in the case 
of contracts to do repairs to an existing work, in which case the 
implication is against the contract being entire, an agreement to 
repair and make perfect a given structure will make the contract 
an entire one (c). 

Sub-Sect. 4. — Separate Pricea fttr Separate Parts of a Whole Wtyrk. 

360 . If a builder or contractor undertakes to erect the whole of 
a specified building or work in accordance with a specification 
which is divided into different parts to each of which a price is 
affixed, the contract is entire, and no right to payment arises on the 
completion of any one of the different parts, but only on tlie 
completion of the whole (//). 

On the other hand, where, in a contract for the construction 
of a work, the consideration is expressed to be a certain payment 
for each particular part as and when completed, the contract is 
a severable one, and payment of each instalment accrues on 
the completion of each particular part (e). The effect is the same 
as if each part has been made the subject of a separate contract, 
each of these contracts being entire in itself. 

Sub-Skct. 6. — Cmitracta to construct Works without Mention of Price, 

361 . A mere promise by a builder to construct a whole building 
without any mention of price requires to be supported by some 
consideration (/) in order to become binding on him as a contract. 
The employment, however, of the builder to do the work is a 
sufficient consideration, as it implies an agreement to pay a reason- 
able remuneration for the work and labour done and materials 
supplied ig). 

In contracts of this nature there may be an implied condition 
that payments shall accrue due from time to time as the w^ork 
progresses (A), as a contiact not to demand any payment until 
completion cannot be implied, in the absence of something to 
show such an intention, from a general employment of a person 


{a) Cutter y, Powell {\ldo), 2 Smith, L. C., llthcd., p. 1 ; Ellis v. llamlen (1810), 
S Taunt. 6*2; Munro v. liutt (1868), 8 E. & B. 738 ; Sinclair v. Botoles (1820), 9 
B, & 0. 0*2; Rees v. Lines (1837), 8 C. & P. 1*20; Appleby t. Myers (1867), 
L, 11. 2 C. P. 661; Lewis v. (1881), 44 L. T. 66; Lowlon Steam SUwe 

Saw Mills V. Litrden (1900), Hudaon on Building Contmcts, 3rd ed., Vol. 11 
p. 332. 

(6) Sumpter v. Unlyes, [1898] 1 Q. B. 673, /w A. L. Siiimi, L.J., at p. 674 ; 
Eorman <fr Co, Proprietary y. The Ship *‘ LhUcsdale^** [19<M)] A. C. 100. 

(<*) Appkby V. Myers^ supm, 

((/) SincUtw y, Howies^ «upra. 

(e) Newfoundland Oovenimeni y, Newfoundland Rail. Co, (1888), 13 App. Oaa, 
199. 

(/) Elsee y, Gntward (1793), 5 T. R. 143. 

w) B«mard (1703), I Smith, L. 0., 11th ed., p. 173; Whittle y, 

Pntnkland flBBa), 2 B. A S. 49. 

(A) Robarte t. Bamhek (1832), 3 fi. 4k Ad. 401. 
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to perform a particular work. Whether the implication is that s«ot. i. 
payment is to be deferied until completion of the whole work or Contracts 
is to be made from time to time as the work progresses depends Entire 
on the nature and construction of eacli particular contract (t). not Entire. 

362. In contracts to employ a person to do work on materials Contract for 
the property of the employer, such as to execute repairs to a house repain. 

or a ship, the implication is that the contract is not entire (/c), and 
the contractor, if he does not complete the work, can sue for the 
value of the labour and materials supplied by him (1). Such a 
contract, however, can be made entire by express words (m)» and 
even in the absence of express words, if it is clear that the intention 
of the parties was that the contract was to be entire, the contract 
will be construed accordingly (n), 

Sub-Seci'. 6 . — Entire Contracts for a Sum to he ascertained, 

363. A contract to perform the whole of particular works for a What 
I)rice which has to be ascertained in a stipulated manner may be 

an er.tire contract (^)). Where a price is fixed for the whole work, ‘ 

and additions and deductions are to be measured and valued, such 
a contract is a lump sum contract (p). 

The manner of ascertaining the price may be by way of a Manner of 
schedule of prices, or by valuation, o-r by arbitration. In the case a«ce.ruiiiing 
of a schedule of prices, the fact of a separate price being annexed 
to each item in the schedule of prices does not render the contract 
divisible or entitle the contractor to payment on the completion 
of each item of \vork(r^). 

It is a common occurrence in connection witli entire contracts ^Vbereno 
when a price is to be ascertained in accordance with a schedule of provitmm for 
prices, that some class of work described in tlie specification or 
shosvn on the drawings has been omitted from the schedule of prices. 

This does not relieve the contractor from the obligation of com- 
pleting the whole, including tlie class of work for which a price has 
been omitted. If there is no provision in the contract for ascer- 
taining the price of unpriced work (as, for instance, by valuation 
by the engineer), the contractor will be entitled to be paid for it at 
a reasonable rate (r). 

Sub-Sect. 7. — Contracts to do mr/re than one Part of a 117/off. 

364. Sometimes a contractor undertakes to construct more than Contwet 

one distinct work, as separate reservoirs, or more than one part of 
work*. 

(0 Ajtjdeby v, My^rs (lSG7), Jj. R, 2 C. T. 651. 

{k) 1 bid, at p. 660. 

(/) Menetone v. Athaives (1764), 3 Burr. 1592; Itoherts v. iJavefocA (1832), 3 
B. & Ad. 404 ; The Tergeste, [1903] P. 20. ' 

(m) Appleby v. Myers, supra. 

{n) Wilkinson V. CUmmts (1872), 8 Ch, App. 96. 

(o) Appiehy y, Mytrs, sujtra ; Whitahr v. Dunn (1887), 3 T. L. R. 602. 

(p) London Steam Stone Saw Mills v. Lordsn (1900), Hudson on BuiMitie 
Coutracta, 3rd ed., Yol. IL, p. 332. 

(y) Appleby ▼. Myers, supra, * 

(rj £s WatUm-ondke-Naxs Urban Distriei Council and Moran (1905), Uudsoii 
on Building ContiActo, 3rd od*, Yol. U., p. 400. 
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a oonnected work, as sections of a railway, by a contract which 
provides for payment for each work or part of a work on the com- 
pletion thereof, while there is also a promise by the contractor to 
complete the whole of the works or work. Under such a contract, 
although the employer must pay for each part on its completion, 
he would have a cross-claim in damages against the contractor in 
case of non-completion of the other parts («). 

Where a contractor is employed to do certain parts of a work, 
his obligation is limited to doing the whole of those parts ((). 

Suu-Sscrr. S.—Per/ormttnce of an Entire Contract. 

366. A contract to complete a whole work as such involves an 
obligation to do everything that is necessary for the completion of 
the whole work as described (a). The omission of anything 
indispensably necessary will make the work incomplete so as to 
render the price not payable, and the builder or contractor liable 
in damages for non -completion. It makes no difference that such 
indispensably necessary works are not described in the specifica- 
tion (/>), or are not shown on the drawings, or are impracticable (c), 
or are calculated wrongly, or their costs or extent underestimated 
in the specification (</), or are omitted or underestimated in the 
quantities (<?), and this whether the quantities have been made 
part of the contract (/) or not ((j). 

Where a contract provides that work is to be done to the satis- 
faction of the architect or engineer, any work within the contract, 
which he requires to be done as a condition to his approval, is 
indispensably necessary work if his decision is final (It). 

The fact that the quantities are made part of a contract to con- 
struct a complete work does not cut down the obligation of the 
builder to furnish a complete work, but if the contract is merely 
to do so much work as is described in the quantities, the obliga- 
tion of the contractor is to do that quantity and no more (i). 

366. In the case of an entire contract, preparatory work, such as 
clearing away existing works, excavating for foundations, bringing 


{j«) Eew/oundland Government y, New/oamUand Rail. Co. (18S8), 13 App. Cas. 
1U9. 

(<) Kemn y. Roet (1858), 1 Oifl. 258. 

(tt) iriV/tufM V. Fiitmaurice (1858), 3 II. & N. 844 ; Oilieapie y. Jloioden (1885), 
22 So. L. R. 527 ; Stymann y. (^Connor (1899), 81 L. T. 627. 

(5) Wifliamt y, Eitzrnauricet eupra ; Re Shed IWauaport and Trading Co. and 
Ctma^didatfd Petroleum Co. (1904), 20 T. L. R, 617. 

(c) Hydraulic Engineering Co. y. Spencer rfr Sane (1886), 2 T. L. R. 664. 

\d) S)iarpe y. San Pauh Rail. Co. (1878), 8 Ch, App. 697. 

(e) Srrhmer v. Paek (1866), L. R. 1 0. P. 716; Re Ford dt Co. and Rnnroae 
d' Sana (10(»2), 18 T. L. R. 443. 

(/) Coker y. Voung (1860), 2 P. & F. 98. 

(.V) KimlteHeg y. Adc (1871), L. R, 13 Eq. 1. 

(A) Dohttm y. Hudeom (1857), 1 0. B. (w. 8.) 652, ywr Cresswell, J., at p. 659 : 
** 1 find no provision in the contract for the ezpenee of alterationB resulting from 
the opinion or the lAjfMrice of the . . . surveyor. The plaint^ undertook to do 
the work to the satnifhction of the surveyor.'* As to the architect requiring 
work not within the contract, see p. 231, 

(t) JTsmpv. Aoie, I 



PaUT III.— CoMPl.lfllON. 


187 


materials from a distance etc., is included in the contract uork (A). 
If any unforeseen difficulties should arise, such as the site turn- 
ing out to be rock where soil was expected, the preparatory work 
still has to be done by the contractor as part of the contract 
work (1). 

367. If a contractor without authority from his employer con- 
structs the works of better materials than those stipulated for in 
the contract, the employer might refuse to accept the work, in 
which case the contractor would not be able to recover at all, as ho 
would not have performed his contract. Even if the employer 
should accept the work, the contractor could only recover the 
contract price without any increase in price for the superior material 
used (m), 

368. The builder, in the absence of express stipulation to the 
contrary, has a general right to dig the foundation of the building 
and to convert to his own use the materials dug out, provided that 
they are ordinary materials and not such things as antiquities 
etc. (n). This right, however, is limited to the necessary founda- 
tions of the building contemplated by the contract, and does not 
extend so as to allow him to dig all over the site to get these 
materials (o). 

Where the contract expressly reserves the minerals, every sub- 
stance that can be dug up for the purpose of profit is included ( p). 
It would seem that the builder, in such a case, cannot even dig 
materials from the site for use in the construction of the building 
unless they are part of the foundations. 

369. An allegation that the building owner has received some- 
thing as good as what he bargained for will not enable a builder to 
recover the contract price, in the case of an entire contract, in which 
completion is a condition precedent to the right to payment, except 
in the case of acceptance by the employer, waiver, or evidence 
of a new contract to pay for the work actually performed (q). 

It would seem, however, that the rule in the case of building 
contracts is similar to that in the case of specific performance, 
which is, that such non-essential and trivial defects on the side of 


{k) Wfoihertton ▼. RoherUm (1852), 1 8tu. M. & P. 333. 

(/) Efut and Wtst India Dock Co, v. Kirk and Randall (1887), 12 App. Cm. 738 ; 
RoUonu V, York Corporation (1892), Hudson on Building Contracts, 3rd od., 
VoL U., p. 220. 

(m) Forman ds Co. Proprietary y. The Ship ** Liddeedale/* [1900] A. 0. 190; 
Wiimot Y, Smith (1828), 3 C. & P. 453. 

(») Elweo Y. Brigg Oaa Co* (1886), 33 Ch. H. 582, where a prehistoric 
boat, found in digging out foundations, wm held to he the property of the owner 
of the soil. It is usu^, especially in contracts with local authorities, to provide 
for the preservarion and delivery to the building owner of antiquities etc. 
found on the building site. 

(o) Ridfineon v. Milne (1884), 53 L, J. (CB.) 1070. 

(p) Seep. 177, ante. 

(q) Munro y. BvU (1858), 8 E. & B. 738 ; WhUakor v. Dmn (1887), 3 T. L. B. 

802; and compere T. Bedgee. [1898] 1 Q. B. 673; Forman dt Co* 2*ro» 

primary v. The Ship “ L i ddeodaie,*' eupra. 
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HISCT. i. 

Contracts 
Entire and 
not Entire. 
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whole of 
work. 


Fitnem of 
work for 
intended 
purpose. 


ono party as can bo compoiiBated for will not excuse the other party 
to the contract (r). In every case it must bo a matter of degree: 
thus the omission of a lock on a door in a large mansion, or the 
omission to put some zinc on the flat roof of an annexe («), might 
not amount to non -completion, while omission to put down the 
floors in a house (/) certainly would do so (a). 

The question of completion, being one of fact, is for the jury, 
and if the jury And that the contract has in fact been performed, 
the contractor would be entitled to recover the contract price, 
subject to deduction for the reasonable cost of making the >vork 
perfect (//). 

870 . In the case of an entire contract, the employer is under an 
obligation to allow the contractor to do the whole of the work (c). 
The contractor, it would seem, is entitled (subject to any special 
circumstances or stipulations in the contract) to uninterrupted 
possession of the site for the purpose of carrying out the works in 
the contract. He can therefore object to a fresh contractor being 
brought upon the site while he is carrying out the contract works. 
The employer cannot, it w'ould seem, take advantage of a stipulation 
authorising him to omit work in order to get parts of the contract 
work executed by another contractor while the contract is proceed- 
ing. It has been decided in America that such a clause does not 
contom[)late or authorise the omitting of w’ork given to another 
contractor (d). 

371 . The question whether or not completion includes making 
the w’ork answer the purpose for which it is constructed depends 
on whether the work is a»:reed to be constructed to answer a 
particular purpose, or whether it is agreed merely to be constructed 
in accordance with a specification and plans. In the first case the 
contractor warrants that he will make something fit for the 
purpose (c), and if the work is useless, so as to amount to a total 
failure of consideration, there is no completion on the part of the 
contractor, and no obligation on the employer to pay (/). In the 
first case it is no excuse for the contractor doing useless work that 
it was not possible to do it otherwise, unless he told his employer, or 
the employer knew of the impossibility. The contractor’s obligation 
is not performed unless the work done is useful and skilfully 


(r) See till© Specific Herformawr. 

(#) lowihtr T, UeovfT (1889). 41 Ch. D. 248, 262. 

(<5 WiUiami r, FiUmauHce (1858), 3 II. & N. 844. 

(ci) Small deviations from the plan would not affect it much ; but if there is 
any obaiinato or oomipt deviation, that would nmterittlly ” (Craven y. TieJttU 
(1789), I Vee. 60, ;>rr 1401x1 Thurlow, UC., at p. 61). 

1 b) Cutler V. Close (1882). 6 0. & P. 337. 

c) rnwered. Arr*4 Co. v. SUd Co. of SooUand (1890), 15 App. Cas. 125. 
a) Qallagf^ y. Hirsh (1899), N. Y. 45 App. Div. 467. 
e) HaU v. Burke (1886), 3 T. L. B. 165 ; and compare Prtid y. Last. [19031 
E iC. B. 148. 0. A. ^ 

(/) Farmtearih y. Garrard (1807), 1 (Tamp. 38 ; Denew y. DavertU (1813), 3 
Camp. 451 ; //ill y. Featherekmhaugih (1831), 7 Bing. 569; OrounaeB y. Lom6 
(1836), 1 M. ft W. 352. 8oe also Cou$em y. Paddon (1835), 6 1^. 535 ; Boitm 
f. Butter (1606), 7 East, 479; MaU y. Buifte, $u^ 
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executed (</). In the second case, however, the contractor’s obliga- 
tion is only to follow the plans and specification, and to use proper 
materials and workmanship (li), and he is not responsible if the work 
turns out useless to the employer, unless it has been done badly or 
not in accordance with the plans and specification (i). 

Sub-Sect. 9. — Implied Condition aa to Workmanship, 

372. A contract to perform any work, in the absence of any 
stipulation as to the manner in which it is to be carried out, implies 
a condition that the work shall be done in a good and workmanlike 
manner (y), and the workmen employed on the work must be 
possessed of the ordinary amount of skill possessed by those exor- 
cising the particular trade (/c). The contractor, however, cannot 
be held responsible for the quality of materials or work chosen or 
directed by the employer or his architect, as in that case the 
employer chooses to supersede the contractor’s judgment by using 
his own(0. 

Sect. 2. — Time for Completion, 

Sub-Sect. 1. — Whera no Time is specified. 

373. In a contract to perform a work, where no particular time 
is specified within which the work is to be completed, an agreement 
to complete within a reasonable time will be implied, and a 
reasonable time for completion will be allowed (m). 

The question as to what is a reasonable time is one of fact(?0» to 
be determined by the jury under the direction of the court. All 
the circumstances of the case should be taken into consideration, 
such as the nature of the work to be done, the time necessary to do 
the work, the orders which the contractor has in hand (u), the 
proper use of customary appliances (p), and the time which a 
reasonably diligent manufacturer of the same class as the contractor 
would take (q). 

Where a reasonable time for completion becomes substituted for 
a time specified in the contract, in consequence of the specified time 
being no longer applicable, then in order to ascertain what is a 
reasonable time the whole circumstances must be taken into con- 
sideration, and not merely tliose existing at the time of the making 
of the contract. 


((/) Dnncany. Blundell (1820), 3 Stark. 6; GromiseU v. Lamb (1836), 1 M. & W. 
352 ; Pearce V, Tucker (1862), 3 F. & F. 136. 

(A) Ripley v. Lordan (1860), 2 L. T. 154 ; and compare Jones v. Just (1868), 
L. R. 3 a B. 197, 202. 

(»■) Compare Ollivant v. Dayley (1843), 6 Q. B. 288 ; Chanters. Hopkins (1838), 
4 M. & W. 399. 

(y) Duncan v. Dlundellt supra; Pearce r. Tu fleer, supra, 

(k) See Harmer v. Cornelius (1858), 5 C. B. (n. 8.) 236 ; and aee title 
BAIIJtfENT, Vol. I., p. 559. 

(0 Duncan v. Blundell, supra, per Bayley, J.. at p. 7. 

(m) Startup v, Macdonald (1843), 6 Man. & G. 593, per Rolfe, B., at p. 61 1 . See 
title Contract. 

(tA Fisher v. Ford (1840), 4 Jur. 1034 ; Startup v. Macdonald, supra, 
lo) AUwood V, Emery (18^), 26 L. J. (c. P.) 73. 

(p) Lyle Shipping Co. v. Cardiff Corporation, [1!K)0] 2 Q, B. 638. 
te) Hydraulic Buyineering Co. v. McHaffle (1878). 4 <4- B. D, 670. 
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If in consequence of an unavoidable accident the performance of 
a contract, for the completion of which no time is fixed, is delayed, 
the implication of law is that the contractor shall use reasonable 
diligence (r). 

Sub-Skct. 2. — Where a Particular Time w epeajied. 

374. If a particular time for completion is specified in the 
contract, the mere fact of non-completion within that time will not, 
in ordinary circumstances, be such a breach as to release the 
employer from the contract, but it will entitle him to damages («). 
If the builder or contractor is unduly delaying the work, and the 
contract time has ceased to be binding, the employer may give him 
notice to complete by a fixed reasonable time (0» and on default of 
Die contractor he would be justified in refusing to allow the 
contractor to proceed any further, 

Jf — which, however, is unusual in building contracts — time has 
been effectually made of the essence of the contract, and completion 
to time expressly made a condition precedent to payment, the 
employer will be released by non-completion to time (u). 


Sub-Sect. 3. — When Time is of the Essence of the Contract, 

875. The old rule of law that time is always of the essence of a 
contract is now superseded by the rules of equity in that behalf (u*). 
In building contracts time is not of the essence of the contract in 
the absence of express words making it so, as the subject of the 
contract is not such as to make the completion to time essential {x). 
And the mere insertion of words making time of the essence of the 
contract will be ineffective if they are inconsistent with other terms 
of the contract (a). 

Time cannot be of the essence of the contract where there is 
a provision for the payment of a penalty or liquidated damages 
for delay nor where there is a bonus for expedition, and 
generally where the parties contemplate a possible postponement of 
completion (o). 

376. Where the contract expressly makes time of the essence of the 
contract, or gives a power to determine the contract in case of non- 
completion within the stipulated time, then, in the absence of any 
inconsistent provisions, time will be of the essence of the contract (d), 


(r) Ford v, Cotmoorih (1868), li. R. 4 Q. B. 127, per Blackbubn, J., at 
p. 133. 

(a) Lome y, Oodtoin (1837), 3 Bing. (n. 0.) 737 ; but see Tidey t. MeUett (1864), 
16 C. B. (V. 8.) 298. 

(<) See p. 191, puaL 

(tt) Lwas ▼. Godwin^ aicm, at p. 744. 

[w) Supreme Gourt of Uudioature Act, 1873 (36 A 37 Yiot. o. 66), s. 25 (7) ; 
and see title Oontraot. 

(x) Lwm Y. Oodtoin, wpra^ at p. 744. 

(а) JAHother Y. Beaver (1889), 41 Oh. D. 248, per liiifnLST, L.J., at p. 268. 

(б) Lamprdi y. BiUerimy Union (1849), 8 £x^. 283, 308. 
ic) See title Coimucrr. 

(lO WaUm Y London and Berth Wmkm SaiL Co, (1876), 1 0. P. D. 518. 
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ftiid the contractor can recover nothing if he does not complete to 
time (e). 

377 . In cases where time has not been made of the essence of 
the contract, or where, although time originally was of the essence 
of the contract, the time so fixed for completion has ceased to 
be applicable by reason of waiver or otherwise, the employer has 
still a right by notice to fix a reasonable time for the completion of 
the work, and, in case the contractor does not complete by that 
time, to dismiss the contractor (y), just as a vendor would be entitled 
to rescind the contract in case of a contract for sale of land (//). 

The contractor has up to the last moment (12 o’clock at night) of 
the day fixed for completion to finish his contract (/O. 

Sect. 3. — Contracts to reinstate BniUlings which have been 
destroyed. 

378 . Many insurance policies give the insurers an option to 
reinstate the insured buildings when destroyed or injured by fire. 
If the insurers once exercise this option, and elect to reinstate, they 
are bound by their election, and cannot afterwards claim to bo only 
liable on their covenant to pay the insurance money (i). The 
exercise of this election puts the insurers in the position of a 
contractor who has undertaken to complete an entire \vork, namely, 
to restore the destroyed or injured buildings as far as possible to 
their condition before the fire (/<:)• 

The Fires Prevention (Metropolis) Act, 1774 (0, gives the same 
option to insurance companies, and also enables the person 
interested to re(]uire them to reinstate. The operation of tin's 
statute is not confined to places within the limits of the former bills 
of mortality (wO- 


(f) Muuro V. TJuti (1858). 8 K. iV: IJ. 

(/) Soo Taylor v. Jlruvra (1881)), 5) L. J. (cil.) ycr Lord Lanoi>ai.k, M.lb, 
ttt |). 16: Whore tho time is not of tho essciico of the contract, whore tlie &m- 
tract is to be performed within a time which is not defined, and there bo any 
unnecessary delay by one party, tho other has a right to limit tho time.” 

(y) Lvwther v. //e^/wer (188U), 41 Ch. D. 248, Lindley, L.J., at p. 208; 
and see title Sale of Land. 

(A) Startup v. Macdonald (1848), 6 Man. & O. 593 ; and see title Time. 

(i) Brown Royal Insurance Co. (1859), 1 £. & E. 853; Scottish Amicable 
Asw}ciation v. Northern Assurance Co. (1883), 11 11. (Ct. of Sees.) 287. See also 
Fuller V. Patrick (1849), 13 Jur. (o. 8.) 561, and title Insuhancb. 

(A) Brown y. Jtotfal Insurance Co., euttra; Times Fire Assurance Co. v. Hawke 
(1859). 28 L. J. (EX.) 317. 

(/) 14 Geo. 3, c. 78, s. 83. 

{m) Re Quicker [1908] 1 Ch. 887, per Swinfon Eady, J., at p, 893, apparently 
following Jle Barker ^ hx parte Uorely (1864), 34 L. J. (BCY.) 1, which case was, 
however, doubted io Westmineter Fire OJfice v. Otasyow Promdent Investment 
Society (1888), 13 App. Cas. 699, per Lord Watson, at p. 716. See sXm Simpson 
V. S^ish Union Fire and Life Insurance Co. (1863), 32 L. J. (cn.) 329 ; 
Andrews r. Putritdic Assurance Co. (1886), 18 L, E. Ir. 355, 366, holding that 
it does not apply io Ireland. See title Insu&akce. The area within the bills 
of mortality was employed as a term to denote what became the metropolitan 
area after the passing of the Metropolis Management Act, 1855 (18 A 19 
Viet. c. 120). MaryleTOne and St Pancras were, however, excluded. Compare 
Copyright Act, 1842 (5 & 6 Viet c, 45 ), s. 6 , 
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879 . The insurers are liable for defective or less valuable work 
done under their obligation to restore (n), even if the restoring of 
the building to its condition before the fire is impossible (o), and 
the damages which the insured may recover for breach of the 
covenant to restore are not limited to the amount of the insurance 
money. 

If the new building is burnt down during the process of 
construction the insurers must still complete their contract to 
restore, apparently even in cases where they have stipulated that, 
should reinstatement be prevented, they shall only be liable for 
so much as would, in the absence of the prevention, have been 
Btitfieiont to make good the loss. Such a stipulation does not seem 
to cover prevention owing to an act of God (p). 

The contract being to reinstat'^ the building, no allowance ** new 
for old ” can be made (q), as the marine insurance rules do not apply. 
In assessing damagen for the breach of a contract to reinstate, due 
regard should be had to the fact that the contract is one to rebuild 
or restore an old building and not to build a new one. 

In the case of machinery or other chattels attached to a building 
which litts been destroyed, the insurers cannot insist on reinstating 
the chatteds on the original site if it has passed away from the 
insured. In the case of chattels the meaning of “reinstate” is to 
replace in statu, not in situ(r). 


Part IV.- Excuses for Non-Completion. 

Bkct. 1. — Arising before Performance, 

Sub-Sect. 1. — ImpoBsibility, 

380 . It fre<juently hapj[>en8 that the performance of the specified 
works in the manner contemplatecl by the contract is impossible. 
The ordinary rules of law as to the efiect of impossibility apply to 
building and engineering contracts («). 

It is the duty of a contractor, in the exercise of common pru- 
dence, before making bis tender, to inform himself of all particulars 
concerning the w^ork, and particularly as to the practicability ol 
executing every part of the work contained in the plans, drawings, 
and 6i>ecifioation according to the specified terms and conditions. 
Ignorance on his part in making his tender will not excuse him 
from performing his contract. If it be the usage of contractors to 


(») Alchttrtis V. FaviU (lS2d), 4 L. J. (o. 8.) (cu.) 47. 

(tt) Ihiii , ; Brewn v. Rojfol Jnsurauee ih. (IS59}, 1 £. A £. 

(;>} For Uie meaning and effect of an act of Goa generally, see title Ooktract. 
|[^) See, however, Konot v. Foster (1041), 1 Guo, Oas. 47. The decision in 
this case does not seem to have been accepted in England. 

(r) Amirrson v. Commercial Union Assurance Co, (l$8o). 2 T. L. li 191. 

(•) See Clijford (Lori^ v. RTtlli (1070), L. B. 6 U. P. 677, per Bhicxt, J., at 
p. 600 ; MiUs v. Si^Ar«M(l046}, 16 M.4 W. 263 ; and title OOMTiuor. 
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roly OR the specihcation without examining it for themselves, or 
employing a ekilled }>er8on to do so on their behalf, such an usage 
cannot legally be supported (<)• fact that the contractor has 
agi'eed to erect a building or construct works as dcscrilied in the 
plans and specification, implies that he understands such plans and 
specification, and he cannot escape liability by setting up that 
he exercised ordinary care and skill and yet failed to understand 
them (a). 

381. Where a builder or contractor has made a contract to erect 
a huilding or construct works, and it turns out tliat it is impossible 
to do the work and he does not complete it or them, he will not be 
excused from theconseijuences of not fulfilling his contract, including 
a liability to pay damages (/>). It must be observed that this 
liability to pay damages for non-performance of an impossibility 
only attaches where tlie contract is absolute and unrestricted by 
any condition expressed or implied (c). 

The obligation on the contractor, however, appears to ho unlimited 
not merely where there are only difficulties or increased expense in 
executing the work not brought about hy the employer (d) ; and A 
fortiori the obligation is unlimited, if the difficulties were foreseen 
by the contractor. If the employer or his agent, e.g., the architect 
or engineer, knows at the time of entering into the contract that 
performance is impossible lie cannot anticipate performance by the 
contractor, and therefore it would seem that the minds of the parties 
are not ad idem, and consequently neither party can sue upon the 
contract (<). 

In case, however, of serious impediments, not brought about by 
the employer and arising from causes which were not, and could 
not be, in the contemplation of either of the parties at the time of 
the making of the contract, and necessarily altering the character 
of the work, so as to make the special conditions of the contract 
inapplicable, it is a question whether the court would be justified in 
holding that grounds existed which relieved the contractor from his 
obligation (/). 


(f) 'r'iurn ▼. London Corjxyratii n (1S76), 1 App. Ca». 120, jmt fiOrd 

Ch£LMsfoud, at p. 132. 

(а) Bottoms v. York Corporation (1892), Hudson on Building Contracts, 3rd ed., 
Vok II., p, 220. 

(б) ** Certainly, if ho does in direct terms outer into a contract to perform an 
imp^sibility, subject to a peualtr, he will not be excused because it is an 
impossibility; so if he does bind himself to perform an impc^ibility, if a 
oertuiii named person shall require him to do so, there is nothing ille^l in 
putting himself under such an obligation as that" {Jmes v. <S7. John*s volUye, 
Oxford (1870), L. R. 6 Q. B. 115, jtsr Hannen, J., at p. 127). 

(c) Brtdsnock and A^gavenny Canal Xuuiyation Co, ▼. Pritchard (1796), 0 
Term Rep. 750. 

('/) See as to damages, p. 241, post. 

Tr) See Cunningham ▼. 2>ttnn (1878), 3 C. P. D. 443. 

if) Jackson v, EaHhoumt Ia^I Board (1886), Hudson on Building CTontracts, 
3rd ed., VoL IL, p. 67, per Lord Watsox, at p. 90; and see BuJi ?. IFAite- 
Town and JIarhour Trustees (1888), 52 J. P. 392. See also Clifford {Lard) 
V. Waits (1870), L. E. 5 0. P. 577, whm a man contracted to dig 1,000 tons 
of clay each year on certain lands, and when it turned out that there never 

li.L.— 111. H 
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382 . Where the work the subject of an entire contract is destroyed 
before the completion of the contract, there is a difference in the 
position of the parties according to whether the destruction affects 
the contract work only or affects also some other work or thing 
without the continued existence of which the execution of the 
contract work is impossible. 

In the ffrst case, if the contract to construct is unrestricted by 
any conditions applicable to the case, the contractor has not per- 
formed his obligation, and must either do the work over again, or 
be liable in damages for breach of contract (p). 

In the second case, as the parties must have known, when they 
entered into the contract, that the contract could not be carried 
out if the other thing ceased to exist, they must have contemplated 
the continued existence of that thing as being a necessary element 
of the contract, and therefore the contract is subject to an implied con- 
dition that, if the thing should cease to exist, from a cause not owing 
to the fault of either party before the completion of the contract, 
then both parti <3S should be excused from further performance of the 
contract (h). In such a case the contractor cannot bring an action 
to recover the contract price, or the value of the work and 
materials provided by him (i), nor can the employer bring an action 
against the contractor to recover damages for breach of contract (/r), 
or to recover instalments already paid to the contractor (/). 

In the case of contracts which are not entire, if the structure, on 
which the work is to ho executed, is destroyed during the progress 
of the work, while further performance of the contract on the part 
of both the employer and the contractor is excused, the contractor 
is entitled to be paid for the work and labour expended before the 
destruction (m), 

383 . It is no excuse for non-performance of a contract to build 
a house or to construct works upon a particular site that the soil 
thereof has either a latent or patent defect, rendering the building 
or constructing impossible. It is the duty of the contractor before 
tendering to ascertain that it is practicable to execute the work on 
the site (a). The builder or contractor on discovering such defects 
in the soil ns will render the construction of the contemplated works 
diflicult or impossible is not entitled to throw up or abandon the 

wiM as much os 1,000 tons of clay on tho land, was held not liable in an action 
lor breach of contract. 

(#/) BrtcknMk and Aberoavetwu Canal Navigation Co, ▼. Pritchard (1796). 
6 Term Ben. 750. 

<J) Tavtor r, Caldwell (1803), 8 K & S 826, 833 ; Appldiy v. Myere (1867), 
Ia. R. 2 U. P. 651. 

(<) Jpptehy ?. Mvtre, eupra, 

(k) Tatflor ▼, Cmdwdt, supra, 

(l) Af^lo»ffyt/p(fan Co, r, RmnU (1875), L. B. 10 0. P. 271, affirmed at 
p 671, without expressing any opmion on the present point. (Compare EUiott 
V. CVnlcA/sy, tl9)6j A. 0. 7 ; VivU Service Cc-imeraiim SocUiy v, Qencrol Steam 
Nation Vc,, £1903] 2 K. B. 766, C. A. 

(m) QiUett V, Mawmem (1808), 1 Taunt 137, where, howerer, the gememl 
law was held to be oontroUed by the usage of the paitioular trade, that tbaie 
was to be no payment until the whole was oosnpleted and delivered. 

(«) See StmiUsry Cemmismaets t. Orfia (1890), 16 App. Gaa. 40a 

See p. 198» oala 
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contract (b). And thns, if part of the work falls down in oonsequence 
of any such defect, the builder or contractor will have to reinstate 
it or lose his right to recover payment, and be liable in damages for 
not completing his contract (oV 

384. Where the impossibility is only temporary in its nature, 
it has been suggested that it might possibly excuse the non* 
performance to time (d). 

Sob-Sect. 2. — IllegaUty , 

385. A contract to perform an act illegal at the time the contract 
is entered into, or which subsequently becomes illegal, is either 
void ab initio or becomes void (e). Contracts also which are contrary 
to sound morals or to public policy will not be enforced by the 
Courts (/). 

In case the builder has been paid instalments during the 
construction of a building under a contract which is void as being 
illegal, the building owner cannot as a general rule recover back 
such voluntary payments (//). 

386. In the case of building contracts illegality chiefly arises 
through disregard of the statutes, whether public and general or 
local and personal, and the sub-statutory legislation by way of 
bye-laws and regulations, affecting the mode of construction in 
the particular locality, the deposit of plans, and giving of notices 
etc. (h). 


{b) Bottom* V. York C*o97>ora(ton (1892}, Hudson on Building Contracts, Srdod., 
Vol. II., p. 220. 

(<■■) Jackson v. Easttwurne Local UiKird (1886), Hudson on Building Contracts, 
3ra ed., Vol. II., p. 67 ; Bottoms v. York Corporatton^ suj>ra ; McDonald v. Working^ 
ton Corjtoration (1893), Hudson on Buildiue Contracts, 3rd ed., Vol. II„ p. 240. 
{ft) Lairrcncje v. Ttventiman (1011), 1 Eoll. Abr., tit. Condition, O. 10. 

Seo title Contkaci'. ** Evory contract mado for or about any matter or 
thing which is prohibited and mode unlawful by any statute is a void contract, 
though the statute itself does not mention that it shall he so, but only indiois a 
penalty on the offoudcfr, hi^cause a penalty implies a prohibition, though there 
are no prohibitory words in the statute" (Bartlett v. Finor (1692), Garth. 251, 
jter Holt, C.J., at p. 252. 

(/) Seo title Contract, and Vcarce v. Brooks (1866), L R. 1 Kxch. 21.3. 
ig) See Kcarley v. Thomson (1890), 24 Q, B. D. 742, 0. A., per Fry, L.J., at 
pp. 745-6. 

(7i) The most important public and general Acts which impose restrictions etc. 
on buildings are:— Factory and Workshop Act, 1901 (I E<lw. 7, c. 22), for which 
see title Factoriks and Workshops ; Metalliferous Mines Regulation Act, 
1872 (.35 A 36 Viet c. 77) ; Coal Mines Regulation Act, 1887 (60 A 51 Viet, 
c. 58), for which see title Minks. Minekai.s and Uhakries ; Public Health 
Act, 1875 (38 A 39 Viet c. hb ) ; Public Heulth Act, 1875 (Support of Sewers) 
Amendment Act, 1883 (46 A 47 Viet c. 37) ; Public Health (Water) Act, 1878 
(41 A 42 Viet c. 2.B ; Public Health Acts Ameudment Act, 1890 (53 A 54 Viet 
c. 59) ; Public Health (Buildings and Streets) Act, 1888 (51 A 52 Viet. c. 52); 
Disus^ Burial Grounds Act, 1884 (47 A 48 Vict. c. 72); Towns Improvement 
dauses Act, 1847 (10 A 11 Vict c. 34); and see titles Locai^ (jtovSBNHXRT ; 
Public Health etc. The Acts regulatiDg buildings in London are : — Metro- 
polis Management Act, 1855 (18 A 19 Vict c. 120); Metropolis Management 
Amendment Act, 1862 (25 A 26 Vict c. 102) ; Ijondon Building Act, 1894 
(67 A 58 Vict. c, ccxiii.) : rx>ndon Building Acts Amendment Act, 1906 (5 Kdw. 7, 
0 ccis.) ; and see title Metropolis. 
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Thus, a contract to built! on a disused burial ground (i), or to 
erect a wooden structure contravening the provisions of the Metro- 
polis Management Act, 1866 (i), is void (/t), so also is a contract 
by a surveyor of highways to perform work or supply materials (0 
contrary to s. 40 of the Highway Act, 1835 (m). 

Words in a statute requiring that a thing shall be constructed 
of particular substances imply a prohibition against constructing 
with other substances (?i). 

387. Where the consent of some authority has to be obtained in 
order to render the building lawful, it would seem to depend on the 
particular terms of the contract whether there is an implied covenant 
by the building owner to obtain the consent, or whether the contract 
is a conditional one depending on that consent being obtained (o). 
In most cases it would seem that the contract is conditional on 
the obtaining of the consent, and consequently that, if it is not 
obtained, the contract is avoided and both parties are discharged 
from performing it. If, however, the building owner expressly 
or impliedly agrees to obtain the consent, the failure to do so 
would he a breach of contract on his part entitling the builder 
to damages. 

386. In some cases the distinction between physical impossibility, 
which does not excuse the builder from his contract, and illegality, 
which does, is very narrow (p). If the builder’s obligation is to 
perform some definite work, he must do that work in such a way as 
to comply with the law, although he may be put to greater expense 
in doing the work in that way. If, on the other hand, the illegality 
goes to the root of the contract, and the law forbids the construction 
of the work at all, the contract is abrogated and both parties are 
discharged from performance. 

Sub-Sect, 3. — PrernUicn by the Employer, 

389. As in the case of other classes of contracts, a building 
contract can, as a general rule, only be rescinded by mutual 
consent (q), but if either party repudiates or abandons the contract, 


(i) (Ubhom v. Chambers (188.)), I T. L. H. 630; He St, Samour*$ Rectory 
(Trf«<<T«) and Oyler (1886), 31 C'h. 1>, 412; Re Pou^ford and Newport Dietrid 
School Hoard, [1894] 1 Ch. 464; aiul soe Rr Ecclesiastical Commissioners and 
Neio City of London Rretcery Co„ [1805] 1 Ch. 702. See also tiUe Buktal AND 
Cremation, p. 632, post, 

(j) 18 A 19 Viet 0, 120. See title Mbtropoub. 

(k) Stearns v. Gourfsy (18.’»0). 7 C. B. (n. s.) 99. 

(0 Rarton t. /Vyyo« (1874), h, 11. 10 a B. 86. 

(m) 6^6 Will. 4 , c. 60. Soo title H ion ways, Streets and Bridges. 

(n) Stet^ns v. Omrley, tuprtt, 

(o) Smith T, Harwich Corj^itratiun (1867), 2 C. B. (n. 8.) G61 ; Re Northum^ 
bcrland Avenue Hotel CtP,, For and Rraithwnite^s Claim (1887), 66 L. T. 833 ; 
Ry waters Stms v. C«rwfVik Co, (1906), Hudson on Building Contracts, 3rd 
ed., Vol. I., p. 793. See also Rashleiyh r. South Eastern RaU, Co, (1861), 10 
0. B. 612; at to this last case see the observation of Wii.t.e 8, J., in M^iniyre 
V. Richer (1863), 32 U J. (c. v,) 264, at p. 266, 

(f>) See this point discushed in Rrown w. Royal [paurance Society (1869). 28 
U i, (u. B.) 276. ^ • 

(tr) See title OuNTRAOr. 
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the other party can at once elect to treat such repudiation or 
abandonment as a rescission of the contract and sue for the 
breach (r). 

The act or acts relied on as repudiation must be absolute («), 
must go to the root of the contract, and must show that the 
party has an intention to repudiate the whole contract, and not 
merely an intention to refuse to carry out some stipulation of it. 
The longer the parties have been carrying out the contract the less 
likely is it that a refusal or neglect to observe some stipulation 
will be treated by the court as an intention to repudiate the whole (0* 
If the employer gives notice to the contractor not to do any more 
work, this will amount to repudiation of the whole contract (a). 
But the notice must be final and not merely amount to a 
postponement of the work (/>). 

Specific performance of a building or engineering contract will 
not be decreed. The remedy of the builder or contractor, if the 
employer refuses to allow him to proceed or excludes him from the 
site, will he to recover payment for the work ho has done and 
damages for the loss which he has sustained by not being allowed 
to complete the work, or to treat the contract as rescinded and sue 
for the reasonable price of the work done. 

390. If the employer by his own act renders himself incapable 
of carrying out the contract he lias made, e.//., by selling the land 
on which the works are to be constructed, the contractor at once 
ceases to be bound by the contract, and can bring his action without 
any previous request to the employer to perform his part of the 
contract (r). It is a question of fact for the jiny to decide, when a 
contract has not been performed, which party was in fault in 
occasioning the contract not to be carried into effect (d). 

391. Prevention before the commencement of the work may he 
of various degrees. The contractor may be absolutely prevented 
from commencing the work, or the prevention may only delay him 
and prevent him completing by the time fixed by the contract. On 
the nature and degree of the prevention depends whether the con- 
tractor is entitled to treat tlie contract as having l)een repudiated 
by the employer (c), or is hound to continue the work and leave 
open the question how far the default of the employer may have 
released the contractor from any of his obligations (/), or may 


(r) /.inc* V. (IvViT). I Jur, .MKJ. Put ho is not bouml so to treat it; moo 
MirhnH V, llurU 1 K. h, 4S2, f^r CoLLW, M.R. at p. 490. 

(«) Linen v. nupra, 

{() See title Contract, and CttrntmU v. lh.n»on, [1900] 2 Cb. 29S, SOS, 

(a) Curty, Amitertfate, nhd Uodun ami Kanteru Junction ItuJ. Co, 

(1851). 17 U. P. 127. 

{h) See /larihofornetr v, Markuu*k (1804). 15 <7. 15, (n. g.) 711 ; Mertct/ Steel 
and Ir^tn Co, ▼. Na*fUtr^ fteuzon <(; Co. (1881), 9 App, Ciia. 481 ; SociJti 
de Pnrit y. Mildern (1888). 49 L. T. .V». 

(c) See title Contract. 

(»0 Poutifrx y. IVdhiuMn (1845\ 2 C. P. 349. 

(f) ILime y. Oeppj/ (1838), 3 M. & W. 387. 

(/l ftul>ertey. Itury ('ommitsi inert (1870), L. E. 5 C. P. 310; Arterial Drainage 
Co. y. liafftuhgftn Uteer Ihrainage floor, i (1881), 6 P, R. Ir. 613, 
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have given him a right of action (g) for any injury accruing to him 
through the prevention. In some circumstances, such as delaying 
the work so as to turn a summer contract into a more expensive 
winter contract, the prevention may be such as to abrogate the 
terms of the contract as to payment, and entitle the contractor to 
recover on a quantum mc'i'uit {/<). 

Where the prevention by the employer is a default to do some- 
thing which is a condition precedent to the contractor's obligation 
to do the work (i), the contractor may treat the prevention as a 
repudiation of the contract, but in other cases where the preven- 
tion is only partial, the contractor must complete the work and 
seek his remedy in damages (fc). Whether the performance of the 
obligation of either party is a condition precedent to the obliga- 
tion of the other party is a question of the construction of the 
contract. 

892. In the absence of express conditions as to providing the 
site for the works, there is an implied contract that the employer 
shall be in a position to hand over the site to the contractor imme- 
diately upon the making of the contract (f). 

Thus if the employer does not provide the site on which the 
works are to be constructed at the time fixed by the contract, or 
at once if no time is so fixed (m), the contractor is entitled to throw 
up the work and bring his action for damages (n ) ; or he may, as 
soon as he obtains possession of the site, commence and continue 
the work, in which case he waives the right of treating the obliga- 
tion to provide the site as a condition precedent, but retains any 
right of action he may have for damages for breach of contract (o). 

393. Where the contract is that the work is to be done under 
the superintendence of the employer's architect or engineer, and no 
architect or engineer is named in the contract, there is an implied 
contract by the employer that he will appoint a suitable architect 
or engineer, and this is a condition precedent to the contractor's 
obligation to do the work (p), but this is not so where there is 
merely a liberty to superintend (q). 

Similarly, there is an express or implied obligation, as the case 
may be, on the part of the employer to furnish the contractor with 
the necessary plans and drawings within a reasonable time (r). 


(f/) iMU'ion v. Wallmetf Lvrtti lUHird (1883), 11 Q. 11. T>. 229; Freeijutn Son ▼, 
Ihnnier (1900). 04 J. V. 2«iO. 

(A) Jtush V. Whiifhavfu Totrn ami Harhmr Trmite$ (1888), 62 J. P. 392. 

(i) Hoimt V. (iupjai (18.'l8), 3 M. \V. .*187. 

\k) itoont T. A.'i/rr (1777), I Hv. 111. 273, n. ; Macintoih v. MaUnnd Coahiitt 
liaii, r,K (1846), H M. & W. 648. 

(/) Friftman «(* Sou V. 

{m) Jhtd, 

(n) V. liurj/ Cvmmimoners (1870), T# R. .*> 0. P. .310, 320. 

(O) Jlriit. 

(p) Vvowhf ?. iireene ( 1843 ), 11 AT. A W. 480 ; ffunt ▼. Binhop ( 1863 ), 8 Ezeb. 
076; Hunt v, Nf»i>ian4(1864}, 9 Kzeb. <Ki6. 
iq) Jont§ V. (1862), 3 H. L. Oas. TOO. 

m JTinqdinn f, (hac (1848), IT L. J. (o. F.) 166; Aritrial Draiuaqt Co. v. 
BaiAonqoH Bim I>r«iHagt Boanf (1881), 6 U E. Ir. 618. 
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It would seem, however, that tdie contractor ought to apply lor 
the plans if they are not furnished to him(«). 

yUB-SECT. 4. — ira««r. 

394. The original contract for the construction of works may be 
waived by the parties either expressly or impliedly entering into a 
new agreement, either in substitution for or in addition to the 
origin^ contract (0* 

Building and engineering contracts present no differences from 
other contracts in respect of how far agreements in writing and 
under seal can l)e waived or altered by parol agreements, or by 
such as are in writing but not under seal (a). 

Where such a new agreement exists, it is a question for the court 
to determine to what extent the new agreement waives, alters, or 
incorporates the original contract (h). 

There must, however, be evidence of such a new agreement having 
been come to, and no mere request of the employer, or consent 
to extend the time, will be evidence of an intention to waive the 
whole of the original agreement (c). 

Waiver, as distinguished from a substituted agreement, could 
hardly occur before the commencement of the work under a building 
or engineering contract, except possibly by the builder or contractor 
doing nothing for a long time, and the building owner or employer 
acquiescing tlierein. 

Sect. 2. — AHsiiuf during Performance, 

.Sub*Sect. 1. — Impossfbilih/, 

396. Where after the work has been commenced it is discovered 
that the work is impossible, the same considerations arise, so far as 
relate to the validity of the contract, as where the impossibility is 
discovered before commencement (^0- 

The impossibility after commencement may, however, arise in 
another manner ; thus if the contractor has undertaken uncon- 
ditionally to perform within the contract time any extra work 
which may be ordered and extras are ordered which are in fact 
impossible of completion within the contract time, the contractor 
will be obliged to do the work within the time or pay damages for 
his default («*). 

Where the subject-matter is destroyed during construction, in 
the case of an entire contract the contractor cannot recover (/), 
except where the destruction is caused by the default of the 
employer or his servants (v). 


(«) SievfoM T. Taylor (IS60), 2 F. A F. 419, 422, «. 

(t) Coufinay v. Waterford and Central Ireland Hail. Co, (187S), 4 Ij. R. Ijt. 11. 

(а) See title Costtbacts. 

(б) Holme t. Quppy (1838), 3 H. & W. 387. 

(c) Macintoeh y. Midland CounUrs Hail, Co. (1845), 14 M. & W. 548. 

(d) See p. 192, ante. 

(«) Jonet V. St, John*$ CoHeye^ Oxford (1870), L. E. 6 Q. B. 115. 
if) See p. 194, <ntle. 

S) Hiehttrdton ▼. Dw^/rkahire Hoad Tradeet (1890), 17 B. (Ct of Sett.) 
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396. Where a time is fixed for completion of the work, and 
there is no coiniition as to relief on account of the occurrence of 
strikes, the contractor will be liable for delay so caused, just as in 
a similar case demurrage would be payable by consignees to the 
owner of a ship (/t). 

Where no time is fixed for coniidetion, and there is no exception 
for stiikes, the occurience of a strike would be a circumstance to 
he taken into consideration, and might convert what otherwise 
would be an uiireasoiuihle time into a reasonable time(i). 

If the contract ])rovide8 for the occurrence of strikes, and a 
striker lasts so long that the contract, in a commercial sense, is put 
an eiul to, or its object is frustrated, as distinguished from mere 
delay, the strike puts an end to the contract (A:). 

Tiie cause of the strike is immaterial ; it is as much a strike 
when it is caused by the workmen resisting demands of their 
employers, as if it was caused by the employers resisting demands 
of the workmen (/). 

The occurrence of bad wmther or storms is also no excuse for 
non-performance of the contract, as the variableness of the climate 
is a circumstance which must have been in the contemplation of 
the parties when the contract was made (m). 

Sub-Sect. 2,--llhyah’hj. 

397. In the case of a building contract void by reason of the 
subject-matter being illegal or against sound morals or public 
policy, if the builder continues with the work after he knows of the 
illegality or unlawful purpose, he will not be able to recover any 
payment for the work and materials supplied by him ; but if on 
learning that the building is being constructed for an unlawful 
purpose he at once ceases work, as it is his duty to do, he can 
recdvor a quantum meruit for the work etc. done by him before he 
knew of the illegal purpose (a), as in the case of other contracts for 
illegal objects. 


Sub-Sect. 3, — Prevention ly the Employer, 

398. If during the progress of the wrorks the building owner or 
employer wrongfully rescinds or repiuliate.s the contract, there is 
at once a breiich, and the builder or contractor is entitled to sue for 
damages (o). 

399. As in the case of prevention before the commencement of 
the work, prevention during the performance of the contract may 
either be absolute — that is, such as to prevent the builder or 


(A) BudyeP tt Co. v. BinHinykm tk Co., [ISIU] 1 Q. B. 35. See title Sulm^'0 
▲MB NaTICaTION. 

(«) Hick V. Baymond and Beid. [1893] A. C. 2'i. 

▼. Carter (1830), 4 C. & P. 295. 

(n) See title Comtbact. 

I o) At to the meeeufe of damages, see p. 242, jmtH, 
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contractor from completing the work after he has commenced it — 
or partial, so as only to delay him and prevent him from 
completing by the time fixed by the contract; and the same 
principles apply in deciding whether the builder or contractor is 
entitM to treat the contract as abrogated, or whether he must 
go on and complete the work and seek his remedy by way of 
damages (p). 

Where the contract contains provisions which entitle the 
employer to forfeit the contract in case of certain defaults on 
the part of the contractor (9), and the employer exercises this 
power wrongfully, that is, without the contractor having boon 
ill default, such an net of forfeiture amounts to total preven- 
tion (r), and entitles the builder to elect to put an end to the 
contract («). 

If during the progress of the work the employer excludes the 
builder from the site, this will amount to total prevention (t). 

In cases \^here the employer has undertaken to supply certain 
materials to the contractor, the question whether the non-supply of 
the materials amounts to total prevention or only to such prevention 
as wall give the contractor a right to damages depends upon whether 
the undertaking to supply them is a condition precedent or not. 
Non-supply of rails for the construction of a railway has been 
treated as the breach of a covenant independent of that to complete 
the railway (a). 

400. If the employer, either in collusion with the architect or 
engineer or otherwise, fraudulently prevents the contractor from 
completing the works, by inducing the architect or engineer 
not to certify for works which are in conformity with the contract, 
the remedy of the contractor is apparently to bring an action for 
breach of contract by wrongfully preventing the architect from 
certifying rather than to bring an action of deceit (/>). There may, 
however, he cases in which the conduct of the building owner and 
the architect would amount to a conspiracy (r), but even in such 
a case an action founded on prevention would appear to be prefer- 
able to one founded on the conspiracy (d). 

401. A refusal by tbe employer to pay instalments which are 
not due is of course not an abandonment or repudiation of the 
contract on the part of the employer (e). But if the employer 


(p) See p. 197, aufe. 

(tj) See p. 249, ;wf. 

tr) See Davie* v. i^^vannea Cf>rpf>ratwn (1853), 8 Exch. 808. 

(«) Smith V. Hvwdm Union Rural fCanitaru Authority (1890), Huds^m on 
Buildine Contraote, 3rd ed., Vol. !!•» P- Idl ; Felton v. IVharrie Hudson 

ou Building Contracts, Sni ed., Vol. U., p. 435. 

(i) See Roberts v. Bury Commissioners (1870), L. B. 5 C. P. 310, 7>cr Cf.KASBT 
aud PlOOTT, BB., at p. 320. 

{•t) Macintosh v. Midlaml Countirs Rail. Co. (1845), 14 M. & W. 548, 

(A) BeO) Smith v. Howdm Union Rural Sanitary Anthttrity, nnpra. 

(«') See Stevenson v. Watson (1879), 4 V. P. 1), 148, jfirr Iiknman. J., at 
p 153. 

(*/) See Smith v. fftnvden Vnu>n Rural Sanitary Authority, supra. 

(e) Rees y. lines (1837), 8 C. & P. 126, 
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rofuB6B to pay instalments which are due to the contractor, it 
becomes a question of the intention of the employer, and according 
to whether that intention is to repudiate the whole contract, or 
is merely to postpone payment of money which he owes (/), 
the remedy of the contractor will be to treat the contract as 
broken, or to bring an action against the employer to recover the 
unpaid instalment O7). 

SltiuSect. 4 . — Prevention hj Arcldted etc. 

402. Where sub-contractors or specialists are by the terms of 
the contract employed by the contractor, the employer is not 
liable to the contractor for any delay caused by them, even although 
these sub-contractors or specialists are selected by the employer 
or by the architect (h)» however, the specialists are not sub- 
contractors of the builder but are employed by the building owner 
direct, then he will be responsible to the contractor for delay caused 
by them (t). 

So also, where independent contractors are employed to do sepa- 
rate works, the employer will be liable to each of them for the due 
performance of preliminary works which he has undertaken to 
perform or to have performed. For instance, in the case of a 
contract to put the roof on a contemplated house, delay in putting 
up the walls or neglect to put them up might cause partial or total 
prevention of the contract to roof in. 

If the architect or engineer, in the exercise of his quasi- 
judicial functions (A:), causes delay or even total prevention of the 
construction of the works, the contractor has no remedy against 
the employer (/) ; but if the delay or prevention is caused by him 
in his capacity as agent of the employer, the employer will be 
liable for his defaults (m). If, however, the architect in the exer- 
cise of his quaai-judicial duties (n) acts fraudulently, the employer 
will, it would seem, be liable if he acts upon any fraudulent decision 
or certificate, even if ignorant of the fraud (o). 

Sub-Sect. 5. — rraiV^r. 

403. Where a new contract is substituted after the commence- 
ment of the work, the effect is the same as in cases where that 
occurs l>efore the commencement (p). 


(/) Sw Withers ▼. Ile^noltU (ISai), 2 B. & Ad. 882; Freeth v. Burr (1874), 
L, B. 9 C, P. 208, per Coleridoe, C,J., at p. 2U. 

Twry V, Jhiutze (1796), 2 Hy. Bl. 389. 

(4) Leslie »*• Ltd. v. Metropolitan Asplumn IHstrict Managers (1901), 
08 J. P. 86 : Mitchell ▼. Guild/ord Ouaniians (1903), 68 J. P, 84. 

{{) Leslie A Co,, Ltd. ?. Metropolifan Asylutm JHstrict Managers, supra. 

(k) See p. 292, post, 

(l) As to any remedy of the employer against the contractor in these ctreum- 
•taucee, see pn. 244, 243, 248, 

(m) Re Be Aforean. Unell A Co, and Rio de Janeiro Fhnr Mills and Granaries, 
Lfd. (1892), ST.LK.292. 

in) As to the meaning of -judicial duties see p. 292, post. 

[o) SmiUk V. Mowden Vnton Rural lianitary Authority (1890), Hudson on 
BuHdmg Gontraota, Srd ed., Vol 11., p. 161, and cases dted. 

(p) jSwst T. Romth KaeMm Rail Co, (1876), 46 L. J. (a F.) 87. See p. 199, ante. 
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Where the course of dealing between the parties is inconsisteiit 
with strict enforcement of the terms of the contract, the otfect of 
such dealings may be to raise the implication that there is a new 
contract to pay for the work as actually done, or else that the 
a|)ccial conditions have been waived by the party who would have 
benefited by them (^). 

Where the work is proceeded with after a breach, it is a question 
for the jury to determine whether or not there is a new contract 
to perform the work in consideration of a quantum meruit (r). 
If the breach is non-completion to time, allowing the contractor to 
continue working docs not amount to a waiver of the employer's 
right to damages for delay (s), but where the right to insist on 
completion to time has been waived, neither party is entitled to 
abandon the contract without giving notice and alTording the other 
party a reasonable time to complete the building or works (t). 

Cases of alteration of the terms of a ^Yritten contract most 
frequently arise from the ordering of extras, and from the employer 
delaying the completion of the building or works (ii), • 

lireaclics of contract more often alTect particular stipulations in 
the contract than they afford an excuse for non-completion of the 
works or rescission of tho whole contract. The stipulations which 
are usually affected arc those as to completion to time (#r), liqui- 
dated damages (<0i claims for defects (b), the right of forfeiting the 
contract or property of the builder or contractor (c), and the contract 
price (d). 

Sect. 8 . — Acceptance* 

404 . Since the employer or building owner is in possession of 
the land on which the works the subject of the contract are to be 
erected, while the builder has merely a revocable licence to enter 
and build («), those works, as they come into being, attach them- 
selves to the freehold. No acceptance of the work can be implied 
from the mere fact of tho employer or building owner continuing 
in possession of his own land and of the work which has become 
part of the freehold (/). Even the use and occupation of that which 
has been constructed on the land will not im[)ly acceptance of the 
work (/?), or a waiver of any defects, nor will it preclude the building 


(7) Munro ?. BuU (185S), 8 R & 1). 7S8 ; Whilaktr ?. Dunn (1887), 3 T, L. U. 
602. 

(r) Bum T. Jlfi7/er (1813), 4 Taunt. 746; De Bemardy r, Harding and tooU 
(1863), 8 Each. 822. 

(«) Sutherland v. Afontroee Shipbuilding Co, (1860), 22 Dual. (Ct of Sofis.) 605. 
(0 Sc® Burn v. Afillett eupra, 

(u) See pp. 228 e< $fq,f poet* 

(w) See p. 189, ante. 

(a) See p. 24^, poet. 

{b) See p. 237, poet 
le) See p. 249, poet. 

Uh See p. 224, poet. 

(f) Camden {Marguid) r. Batterhury (1860), 7 B. (K. t.) 804. 

(/) Mwero ▼. Butt, eupra^ at p. 762. 

(p) Whitaker ▼. Dunn, eupm ; Sumpter r. Hedyee, HSOS] 1 Q. B. 673* 
Forman d Co, Proprieta^ v. The Ship *' Liddeedaie^** T190(n A. C. 190, at 
p. 20i. 
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SicT. 3. Qwher from contending that the work has not been performed in 
Acceptance, accordance with the contract. Where the w’ork has not been com- 
pletely jierfor Hied, and the owner enters and completes it(/<), the 
question whether lie has accejited the work and entered into a new 
contract to pay for the jiart which has been constructed or whether 
he is under no obligation to jiay at all (/) depends on the surrounding 
circumstances. 

Vben 405. Where the question is merely one of completion to time, 

tcoepUnce acceptance or waiver of the condition will be implied from slight 

acts, but this acceptance or \vaiver will not operate to exclude a 
claim for damages for delay on the part of the employer (k). 

Where the question is one of the conformity of the work to the 
contract, the (piestion depends on whether the employer has done 
anything coupled with the use and occupation of the work which 
has prevented the peiformance of the special contract (such as 
preventing the architect from giving a certificate where the obtaining 
of a certificate is a condition precedent to payment), or whether, 
where the failure in com[)lete performance is very slight, he has 
used any language or done any act from which acceptance might 
reasonably be inferred (/). 

Cfiectof 406. Except where it can be shown that the employer has not 
.coeptaucc. accepted the work with a knowledge of the defects, but has 

nctually waived the condition as to performance in accordance with 
the contract, the acceptance will not prevent the employer from 
showing that the work was incompletely performed, or was not in 
accordance with the contract. 

Knowledge of the defects at the time the work was done is not 
sufficient to imply acquiescence in them so as to preclude the 
employer from exercising any rights he may have in respect of the 
incomidete performance of the contract (m), 

Bffectof Where the work, however, has to be done to the approval 
of the employer, if he has expressly or impliedly notified his 
approval, he cannot go back on it and recover for patent defects (»), 
and it is submitted lhat in such a case payment by the employer 
might be held to imply approval, so as to prevent him from bring- 
ing an action against the contractor for damages on account of 
defective work. 

Wiiere the work has to be done to the approval of a third 
person, as an architect or engineer, and the expression of that 
person’s opinion is conclusive, then, in the absence of fraud or 
collusion (o), such approval prevents the employer from having any 

(h) Lvtatfhi V. /*rar«un (1879), 7'ime*> (March 3, 1879). 

(•) Sumjtttr T. JJedyei, [1898] I Q. B. C73. 

Sutherland v. Aiontroie Shipbuilding Co. (1860), 22 Dual. (Ot of Sees.) 

(/) Munro v. Butt (1838), 8 E* & B. 738, j>er Lord Campueu., C.J., «t 
p. 733. 

(m) irAt'lafter v. Dunn (1887), 3 T. L. R. 602. 

(ii) Batman (Lcrdi v. Thompeon (1873), Hudson on Building Conti^cts, 
3id od., VoL U.. p. 23. 

(v) Auih Saatem Mail* Ch. v. WarU^i (1861), 6 II. A K. 320. 



Part IV.— Excuses for Nox-Compleiton. itU 

right of action on account of defects, whether latent or patent (/>). s. 

If the expression of the third person’s opinion is not a condition Acceptance, 
precedent (7) or is not final, e,g., where it is subject to arbitra- 
tion (r), the expression of that person’s approval does not prevent 
the employer setting up a claim on account of defects. 


Part V. — Supervision and Approval. 

Sect. 1. — Approval by the Employer, 

Sub-Skct, 1. — In General, 

407. AVhero a building contract provides that the work shall How far 
be done to the approval of the building owner, and there is no 
express condition making his approval a condition precedent to precedent, 
payment, the maxim that “no man shall be judge in his own 
cause ” («) raises a presumption against any implied contract that 
such approval is a condition precedent. In tlio absence of any 
express condition to tlie contrary, such approval must not be 
unreasonably withheld (0- 

Where the approval is made a condition precedent to payment, 
if it is limited to some particular attribute of the work, such as its 
strength or workmanship, it must be exercised in respect of 
that particular attribute only, and not of some other, such as its 
efficiency (a). 

Contracts to do building work difTer in this respect from contracts 
for the sale of goods, or for the construction of chattels not affixed 
to the freehold, as in the latter case if the goods or the chattels are 
not approved they can be returned to the seller or manufacturer, 
while buildings and works become affixed to the freehold, and the 
building owner or employer lias the benefit of them in any event, 
without any acceptance or approval l)eing inferred (/>). Thus, the 
one-sidedness of approval being made a condition precedent to 
payment is much greater in the case of a building or engineering 
contract than in other cases. 


(jt) Goodyear y. Weymouth and Melcomhe Regie Corporation (1865), 35 L. J. 
(c. P.) 12 ; Laidlaw v. Ilaetinga Pier Co. (1874), Jenkins and Kaymond. ArcUi- 
tect*8 Legkl Handbook, 4th ed., p. 238 ; Muldoon v. Vringle (1882), 9 II. (Ct. 
of Sees.) 916 ; Ratenmn {Lord) v. Thompetni (1875), Hudson on Building Con- 
tracts, 3rd ed., Vol. II., p. 23. 

(7) Re Hohetusollem Action Geselhclta/t fur Locomotivbau and City of London 
Contract Corporation (1886), 2 T. L. B. 470. 
fr) Robbin* y. Goddard^ [t90dl 1 K. B. 294. 

\e) Broom’s Legal Maxims, 7tii ed., p. 92. 

(() Pareone y. Sexton (1847), 4 C. B. 899; Braunetein y. Accidental Death 
Ineurance Co. (1861), 1 B. & S. 782. 

(a) Ripley y. Lordan (1860), 2 L. T. 154. 

(5) Munro y. Butt (1858), 8 £. A B. 738 ; Reevee y. Barlow (1884), 12 Q, B.D. 
436 ; Sumpter Y. Hedgee^ [1898] 1 Q. B. 673 ; Hart y. Porthgain Barbour Co.^ Ltd,, 
[1903] 1 Cn. 690; Forman «fc Co, Proprietary y. The Ship “ LiddeedaU** [1900] 
A. C. 190 ; oumpare also Bamedm y. Dyeon (1865), L. K 1 H. L. 129. 
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The mere insertion of words making any term in a contract a 
condition precedent is not in itself, conclusive, for it may be so 
capricious and unreasonable that a court of law will not enforce 
it, or it may be sud naturd incapable of being made a condition 
precedent (c), or, again, there maybe other conditions in the contract 
which are inconsistent with the stipulation being a condition prece- 
dent, or which control its operation {d), 

408 . In the absence of an express stipulation in the contract 
permitting even unreasonable disapproval, the courts will imply a 
condition that the employer shall not unreasonably refuse to 
approve work, but what is unreasonable must in each particular 
case depend upon the circumstances, as, for instance, what might be 
unreasonable in a building owner or employer might be reasonable 
in a contractor, in his dealings with a sub-contractor (e), where the 
contractor is himself bound by stringent stipulations. 

An express contract to abide by the decision of the building 
owner, reasonable or unreasonable, as a condition precedent to 
payment, would, it seems, be valid if). The courts, however, are 
not inclined to interpret conditions in a contract, which practically 
make one party a judge in his own cause, as conditions precedent 
unless the terms of the contract are unambiguous ig ) ; but where the 
terms of the bargain are clear and unambiguous, and it is quite 
clear that, however unreasonable and oppressive a stipulation or 
condition may bo, the one party intended to insist upon, and the 
other to submit to, it, a court of justice cannot do otherwise than 
give full effect to the terms which have been agreed upon between 
the parties (h). 

But, even where the approval of the employer is not required to 
be reasonable, the failure to approve must be an honest expression 
of the actual opinion of the employer. He cannot escape the obliga- 
tion of paying for work of which he has the benefit (i) by capriciously, 
fraiidulenUy, or dishonestly denying that be approves of it when 
in point of fact it meets with his approval. 


Sub-Sect. 2.— Afa«rr« of Taste, 

409 . Where the approval of the employer is in respect of matters 
of taste or convenience, the powers of the employer to refuse to 
approve are more extended, for it is difficult to ascertain the 
employer’s standard of taste or convenience. The only limitation 
is that lie must disapprove bond JUie^ and not capriciously or 
disbonehtly or for the purpose of obtaining some benefit for 
himself. 


(<*) London. QuamnUs Co, y, FmmUy (1S80), 5 App. Gas. 911, 919. 

{d) Re HoKefuudlfm Actien CeseUsch^ fiir Locomotivhau and City of London 
Contract Corporation (1886), 2 T. L. K. 470. 

(e) Btadhard y. Let (1868), 8 B. A S. 864. 

(/) Bangor y, Qrtai Weotem Bail, Co, (1864), 6 H. L. Cas. 72, 117. 

(g) JDaUman y. King (1837), 4 fK. o.) 106, 110. 

(6) Btadhard y, Let^ ntpra, per Cockbubb, C.J., at p. 872. 

(t) Andrews y, Beljitdd (186f), 2 C. B. (». la) 779. 
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^7 


Sect. 2. — Approval hy Architect or Engineer, 

410. Where the contract provides that work is to be done to 
the approval or satisfaction of the architect or engineer, such 
approval or satisfaction, if final, is a condition precedent to payment 
for such work (k). Where the architect is intended by the exercise 
of his skill to act as a grf/a«i-arbitrator between the parties and to 
give his approval or disapproval accordingly, his exercise of opinion 
cannot be impugned on the ground of unreasonableness, but only 
on that of fraud or collusion or of intervention or prevention by the 
building owner (f). It would seem also that if the architect with- 
out reason neglects to deal with the question, the employer is not 
entitled to take advantage of that misconduct (m). And, further, 
this power of approval or disapproval does not extend so far as to 
make the architect or engineer a judge in his own cause as to 
breaches of contract caused by his own defaults (n). 

The approval of the architect or engineer must bo expressed 
in the manner required by the particular contract (a). When 
the approval is not required to be given in^writing it is a ques- 
tion of fact for the jury whether the approval has been given or 
not (b). 

411. The architect or engineer may often act in two capacities in 
re8[)ect of the same matter as regards approval. He may first be 
acting as the agent of the building owner, and in that capacity 
disapprove of work or materials, and then as arbitrator or q^la8i^ 
arbitrator have to decide whether the work or materials ought to 
be approved, and when acting in this g/m«i-judicial capacity he 
must apply his mind to act fairly and impartially between the 
parties (c). 

412. The contractor must obey all reasonable directions or 
instructions given to him by the architect or engineer, and if he 
has expressly contracted to carry out the works in accordance with 
such directions and instructions, he must obey them even if they 
are unreasonable, as there is no warranty or implied contract on 
the part of the employer that the architect or engineer will only 
give such directions as are reasonable (d). 


ik) Mihter ▼. Field (1850), 6 £xdi. 829; ScUt ▼. Liverpool CorporaUon 
(1858), 3 De G. & J. 334. 

(/) Page v. Llandaff and Dinae Powie Rural District Council (1901), Hudson 
on Building Contracts, 3rd ed., Yol. II., p. 347. As to the distinction between 
the position of an architect as an arbitrator and as a ^uasi-arbitrator, see 
pp. 283, 293, post. 

(m) Kelleit r. New Mills Urhin District Council (1900), Hudson on Building 
Contracts. 3rd od., Yol. II., p. 329. 

(n) Roberts v. Bury Commiseimers (1870), L. R. 5 0. P. 310. 

(a) Morgan v. Birnit (1833), 9 Bing. 672. See, as to architect’s certificates, 
p. WB^poeL 

{h) See Kane y. Stone Co, (1884), 39 Ohio State Beports, 1 ; U. 8. Digest 
(1884), 140. 

(c) Page y, Llandaff and Dinas Powis Rural District Council, supra, 

{d) Jones y, 8t JMs College, Oxford (1870), L. R 6 Q. B. 115. 
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The obligations of the contractor, with regard to the removal and 
replacement of materials or work of which the architect does not 
approve^ vary according to the terms of the particular contract. 
Sometimes the decision of the architect is made final, or it may be 
made subject to appeal to himself in his character of qmsu 
arbitrator, or even as arbitrator, or subject to appeal to an 
independent arbitrator (e). 

The instructions of the architect as to additional work or extras 
may be binding on the contractor or not according to whether they 
are works contemplated by the contract, and also whether they are 
ordered in the prescribed manner (/). 

Sect. 8 . — Approval by Employer and Architect. 

413. In some contracts it is made a condition that the work shall 
be approved by the employer, and also by the architect or engineer. 
The only difference in such a condition from a condition requiring 
the approval of the architect or engineer alone would seem to be 
that if the architect approved, the employer would still have a 
power of disapproviitg, but only reasonably. If the architect and 
the employer have once exercised the power of approval and such 
approval has been acted on, and defects are subsequently discovered, 
the employer cannot in ordinary circumstances retract his expres- 
sion of approval and bring an action against the contractor for bad 
work or materials (p). 


Part VI. — Certificates. 

Sect. 1. — In General. 

Stjb-Skot. 1 . — Different Claasea of Certificaie$. 

414. As building owners and employers have not usually the 
technical knowledge necessary to ascertain whether the builder or 
contractor is observing the stipulations of the contract as to the 
work and materials to be employed, an architect or engineer, or 
some other fit person (A), is employed to supervise the work, and it 
is necessary for this architect or engineer to express in some formal 
way his approval of the work done and materials actually employed. 
This approval is expressed in certificates ; and such certificates may 
or may not be conditions precedent to payment becoming due to 
the builder or contractor (i). 


(e) See p. 215, i*ost. 

If) liichardi t. May (1883), 10 Q. B. D. 400; and see pp, 220 rt 

(v) Batemm (Doni) v. Thmip$vn (187.»). Hudson on Buildine Contracts, 3rd 
•d., Vol. n., p. 2.3, at pp. 30, 31. 

(A) See*/i»f}«a v. Bt, John*i OoUeye^ Ojrfonl (1870), L. R. G Q. B. in which 
ease a clerk of the worke was intrusted with this duty. 

(i) See p. 210, j " 
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There are two principal classes of certificates : progress certifi- 
cates (A), by which the architect or engineer certifies that the builder 
or contractor is entitled under the terms of the contract to an 
interim payment of so much on account of the contract price, and 
final certificates (0, which are of three kinds: (1) for payment 
of BO much to the builder or contractor on the final balance 
between the parties; (2) of approval of the work and materials, 
stating that the work has been completed, and all the obligations 
of the contractor fulfilled to the satisfaction of the architect 
or engineer ; and (3) both for payment and of approval and 
completion. 

In contracts which provide that the contractor shall maintain 
the works for a fixed period after completion, and that retention 
money (m) shall be kept in hand for that period, a certificate is 
often required by the terms of the contract before payment of the 
retention money. 

415. The certifying architect or engineer may make use of the 
assistance of others in obtaining the information necessary to 
enable him to certify, but the certificate must be his own, and not 
that of any other person even where part of his duties may be 
deputed (n). 

416. Although as between the parties the certificate, to be 
binding, must be the result of the exercise of the skill and judgment 
of the certifier, this does not make the certificate an award nor the 
certifier an arbitrator; he has been described as a preventer of 
disputes (o), but in fact he appears to be a <7aflf«i-arbitrator, whose 
duty is to act impartially (so far as his natural bias in favour 
of his employer will permit), and to apply his practical know- 
ledge to the facts patent to him and decide accordingly (p). lie 
should hear what each party desires to say, and if he gives 
opportunities to one he should give the same ojiportunities to the 
other (g). A stipulation that the certifier shall “adjudge” the 
sum to be paid does not operate so as to make the certificate an 
award (r). 

A certificate not being an award, an agreement to be bound by a 
certificate is not a submission to arbitration, and therefore need not 
be in writing, and the employer may insist on the necessity of a 
certificate although he has not formally executed the contract («). 


(it) ForfoiniK of progress certificates, see Kncyclopuudia of Forms, Vol. II., 
pp. G50, 651. 

(/) For forms of final certificates, sec pp. 652, 653. 

(m) That is, the difference between the amount of the interim payments and 
the whole price. See p. 226, post. 

(n) A.-w. T. Briggs (1855), 1 Jur. (n. 8.) 1084; Clemence v. C/arA:« (1879), 
Hudson on Building Oontracts, 3rd ed., Yol. 11., p. 41. 

(o) Laidlaw v. Hastings Birr Co. (1874), Jenkins and Raymond, Architect’s 
Leg^ Handbook, 4tb ed.. p. 238. 

(p) Sharpe v. San Panto Bail. Co. (1873), 8 Ch. App. 597, 609. 

(o) Pagev, Uandaff and IHnas Powis Bural lUsiru t rmo/rtV (1901), ITinl^on on 
Building Contracts, 3rd ed., Vol. 11. , p. 347, 350. 

(r) iKrthampton Gas Light Co. ?. Parnell (1855), 15 C. B. 630. 

(•) Ihid 
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Sect. l. 417 . The certificate which by the contract is made -final in all 
In General, matters between the employer and the contractor is only binding 
Oertifl^te between those parties, and not as between the employer and the 
not binding architect (t). 
between 

employer and Sub-Sbct. 2.^CertiJicate8 at ConditivM precedent to Payment, 


When 418 . All classes of certificates may be made conditions precedent 

ronfdfdoM payment. If in a particular case a certificate is effectually made a 

precedent condition precedent, there is nothing payable until the certificate has 
topajmeut. been given, even though the contract work may be actually 
completed (a). Certificates maybe made conditions precedent to 
payment by express words or by implication (w). Such a condition, 
however, will not necessarily be imported by implication into a 
new contract substituted for one (containing such a stipulation) 
which has been abandoned (x). Whether it is to be so imported is 
a question for the jury. 

The implication that a certificate is a condition precedent to the 
right to payment can only arise in cases wdiere the architect or 
engineer has to exercise his judgment and skill in making the 
certificate, or has to discharge other duties of a qz/asi-judicial 
character, such as valuing work or materials or approving of 
them (a). 

It is for the builder or contractor to obtain a certificate on 
which his right to payment depends (/>). 


Extent of 419 . Where a certificate is made a condition precedent, the extent 
condition. condition depends upon the terms of the particular contract. 

Thus, payment may be conditional merely on the grant of a 
certiticate, or on the grant of a certificate and its presentation (c), 
or, again, on the grant of a certificate and the lapse of some fixed 
time. 


ValumtioDi. 420 . Where building and engineering contracts provide that the 
architect or engineer shall value work and materials supplied by the 
contractor, the valuations so made are very similar to certificates 


(0 liotjert V. Jamet (1891), Hudson on Building Contracts, 3rd ed., Vol. IL, 
p. 185. 

(u\ Lewie v, Hoare (1881), 44 L. T. 66. 

(w) Qlenn y. Leith (iSdiA, 1 C. L. B. 669 ; Weetwood v. Secretary of State for 
India in Council (1863\ 7 L. T. 736; Dunaberg Witepeh Rail, Co, y, ffopkintt 
Oilhet db Co,, Ltd, (1877), 36 L. T. 733 ; Wallace v. Brandon and Byahottlee Urban 
Dietrict Council (1^), Hudson on Building Contracts, 3rd ed., Vol. II., p. 392; 
(7miry, Walker Jt Co, y, Lawrence A Son (1906), Hudson on Building Contracts, 
3rd ed., Vol. II., p. 40(i. See also Gra/lvn v. Eaatern Countiee Rail. Co. (1853), 
8 ^ob. 699. 

(*1 See Hunt v. South Euetem Rail, Co. (1876), 45 L. J. (c. P.) 87. 

(a) Oienn y, Leith, tupra ; Wetiwooil y. Secretary of State for India in Council, 
tupra, wbeiw a mere statement that the value of all additions, deductions, 
alterations, and deviations should be ascertained and added to, or deducted 
from, the amount of the contract price, as the case might require, was held to be 
a condition precedent 

(5) (Henn y, Leith, tunra.per Jervis, C.J., at p. 674. 

{€} Morgan y. Birnie (1838). 9 Bing. 672 ; Skotty, Liverpool Corporation (1858), 
SDeO. Jt J. 334. 
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JO far aB regards their being conditions precedent or not, and also 
IS to being conclusive between the parties (</). 

421 . Where a final certificate for payment depends upon a valua- 
ion to be made by the certifier, whether it be of the contract work, or 
extras, if the employer prevents the valuation being made, as for 
nstance by excluding him from the works, the court has power, 
ipparently in addition to any other remedy, to make a mandatory 
)rder directing the employer to allow the certifier to enter on the 
iite to value (c). 

422 . Even where the duties to be performed by the person 
lesignated to give a certificate are purely ministerial, so that the 
;ertificate is not the result of the exercise of his skill and judgment, 
he certificate may still be a condition precedent to payment, ns, for 
nstance, where the certificate is merely evidence of the receipt and 
lelivery of goods (/). 

Where it appears from the terms of the contract that the 
jertificate is not intended to be conclusive as to the rights of 
;he parties, the certificate will not be a condition precedent. 
I’his is the case, for instance, where it is expressly provided that 
lie final certificate shall be conclusive, but without prejudice to the 
juilder’s liability for fraud, default, or wilful deviation (7), or where 
iither the emploj^er or the contractor has power to question the 
lertificate, and to have its propriety inquired into by some judicial 
process, such as arbitration, whether before the architect or engineer 
ir some independent tribunal (h). 

If the conditions in the contract as to satisfying the architect 
ind as to payment are independent covenants, the obtaining of 
he certificate is not a condition precedent to payment (i), although 
>y the terms of the contract the performance of the work in accord- 
ince with the specification and plans may have been made such a 
condition. 

423 . Where a certificate is made a condition precedent to pay- 
nent it operates as such only where the certificate is limited to the 
natters to which it is intended by the terras of the contract to 
ijiply, for the architect or engineer cannot extend his powers so as 
o certify as to matters not intrusted to his jurisdiction (k). 


(<f) See Collier v. Maeon (1858), 25 Beav. 200; and p. 215, poet, 

(e) Smith V. Peters (1875), L. B. 20 Eq. 511. 

(/) Morgan v. Lariviere (1875), L. B. 7 H. L. 423, 436. 
f//) London School Board v. Wall (1890), Hudson on Building Contracts, 
Ird od., Vol. II., p. 165; London School Board y, Johnson (1891), Hu^on on 
tluilding Contracts, 3id ed., Vol. II., p. 189. 

(/i) Banger v. Great Western Bail, Co, (1854), 6 H. L. Cas. 72; Be Ifohenzollern 
ifHen Oesdlseha/t fiir Locomotivhau and City of London Contract Corporation 
1886), 2 T. L. B. 470 ; Bobins v. Goddard, [1905] 1 K. B. 294. 

( 1 ) London Gaslight Co, v. Chelsea Vestry 0860), 2 L. T. 217. 

{k) Bussell V, Sa da Bandeira {Viscount) (1862 h 13 C. B. (n. 8.) 149; Jones v. 

John's College^ Oxford (1870), L. B. 6 Q. B. 115; Bobertsy, Bury Ctm^ 
nUsioners (1870), L. K. 5 0. P. 310; Lamson y. WaUasoy Local Board 48 

1 T. 507. See also Great Northern Bail, Co, y, Harrieon (1852), 10 ]&ch. 376, 
rhere an «n(>;iueeiing contract provided for the delivery and acceptance of a 
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Buiuhno Contracts, Enoineebs, and Architects. 

424. As regards persons Avho are not parties to the contract, 
they are not bound by a stipulation making a certificate a condition 
precedent to payment, us events which l>etween the parties to the 
contract are only to be deemed to have occurred upon the per- 
formance of a condition precedent are, as regards strangers to tho 
contract, to l>e deemed to liave occurred if in fact they have 
occurred. Thus, where between the parties payment is dependent 
on a certificate of completion, as regards third persons ** completion 
is a question of fact for the jury, and the certificate is not a con- 
dition precedent {li This only applies, however, to persons who are 
really strangers io the contract, and not to assignees of either 
party, whose rights and obligations are identical with those of their 
assignors. 

Sect. 2. — Progress Ctrii/icates, 

425. In most building and engineering contracts provision 
is made for tho making of interim payments to the builder or con- 
tractor during the progress of the works on the production of a 
certificate (m) to the effect that so mucli is due to the contractor 
on account. In the case of contracts not otherwise entire such 
a provision is not necessary for the protection of the builder, 
as payment would accrue due from time to time even in its 
absence; on the other hand, the insertion of such a provision 
would be desirable in the interest and for the protection of the 
building owner. These progress certificates are merely of the 
nature of approximate estimates by the certifier of the value of the 
work clone, and are not conclusive in favour of either party 
either as an expression of satisfaction with the quality of the 
work, or as a determination of its quantity or price. Progress 
certificates are subject to readjustment at the final settlement 
between the parties (n). 

According to tho circumstances of the case, the giving of progress 


oei’tain number of sleepers, to be delivered as, and when, and in such quantities, 
aud in such manner os the engineer should direct, and it was held that the 
engineer had only authority to fix the times of delivery, and had no power to 
detormiue whether the whole should or should not be supplied. 

li) Lewis V. lloare (1881), 44 L. T. 66. 

(m) For forms of such oertificatos, see Encyclopedia of Forms, Vol. II 
pp. 650, 651. 

(n) ** Whoa the payments were from time to time made on the certificates of 

the architects, the obvious meuniug of both poities was, that the sums advanced 
should be accounted for by the ]uainti£f (the builder) on tho final settlement 
between him and the defendants (the emi>Ioyer8). They were to be treated as 
sums paid on account of whatever the plaintiff might eventually be entitled to 
recover from the defendants {Lamprtfl v. BiUtricay Union (1849), 3 Ex<h. 283, 
per ItOLFB, B,, at p. 303). ** When the company want to know whether or not 

they are in a condition to moke an advance, they ask the engineer, * what value 
have you got in the shape of materials and work, and can we make the 
advance ? * It is not an exact sum made up by calculation of items, and by 
applyin||[ the prices to the quantities of articles supplied under those items-— it is 
re^y suoaply nothing but this^it is an aoooimt sent in to shew that the 
company are quite safe in making such payment as they may think proper by 
way of advance, because there is now upon their ground property of such a mue 
(TWbib Sulphur and Copper Co, y. M' Elroy Sons (1878), 3 App. Cas. 1040 

per Loid Uatuerlsy, L.C., at pp. 1U4S, 1049). ^ 
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certificates may or may not waive a right to liquidated damages for 
delay (<>). 

426. Such certificates are conditions precedent to the right to pay- 
ment, when the contract provides that no interim payments shall 
be made to the contractor except on the production of a progress 
certificate, and does not provide for any appeal by the contractor 
against the withholding or insufticiency of such cerLificates. 

In the absence of some such provision as that “ no payment 
shall be held as legally due until the contract is completed, but 
advances shall nevertheless be made to the amount thereof, under 
the engineer’s certificate ” (ft), a progress certificate creates a debt 
due (b). 

427. As regards the quality of the work or materials, a progress 
certificate is not sufficient to constitute an acceptance of such work 
or materials. It is only a kind of qualified approval (c), which does 
not prevent the employer from subsequently disputing the quality, 
nor the architect from subsequently refusing to certify his satis- 
faction, and a subsequent refusal to certify cannot, on that ground 
alone, be impugned as being a fraud on the contractor ((/)• 

428. According to the terms of the contract, materials supplied, 
whether affixed to the freehold or not, may be taken into considera- 
tion by the architect or engineer in arriving at the amount for 
which he will give a progress certificate (c), or work and labour 
alone may have to be considered (/) ; the parties, however, may, 
independently of the contract, agree that the value of materials 
brought on to the site should form part of ihe sum to be 
certified (c/). 

When tlio interim payments are to be calculated at so much per 
cent, of the value of the work done, it is suggested that the “ value 
of the work done ” means not the cost to the contractor, but the 
value of the work done measured by the proportion it bears to the 
whole of the completed work. 

Sect. 3 . — Final Certificates, 

Sub-Sect. 1. — Nature and Form of a Final Certificate, 

429. Final certificates may be either for payment, or of satis- 
faction (/i), or for payment and of satisfaction (i). 


(0) See p. 247, post, 

(a) Tharsis Sulphur and Cupper Co. ▼. M*Flroy Jk Sons (1878), 3 App. Cus. 
1040. 

(fc) Pickering v. Ilfracombe Rail, Co. (1868), Tj. R. 3 0. P. 235. 

(c) IVipp V. Armilage (1839), 4 M. & W. 687. 

(cl) Cooper v. Uttoxeter Burial Board (1865), 11 L. T. 666 ; Richardson v. Malum 
(1879), 4 L. E. Ir. 486. 

(e) Pickering y, Ilf ruc/omhe Rail. Co,, supra. 

(/) Tripp V. Armitage, supra. 

(1) Pickering y. llfraconibe Rail. Co., supra, per Bo\aLL, C.J., at p. 247. 

(A) For a form of such certificate, see £uc}’^cloi>sedia of FuriuH, Vol. II., 
p. 652. 

(i) For a form of such cei-tificate, see ibid., p. 653. 
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Building Conteacts, Engineers, and ARCufTECTs. 

Where a certificate of satisfaction and for payment of the snm 
due is ref|uired, a certificate for payment will apparently imply 
satisfaction (A). 

Where the contract provides that the obligations of the contractor 
shall not cease on the completion of the works, but that a speci- 
fied sum shall be retained by the employer for a fixed period to 
cover defects, repairs, or maintenance, it is usually provided that 
there shall be a certificate of satisfactory completion, usually 
entitling the contractor to some payment, and then after the 
expiration of the fixed period that there shall be another certificate 
for payment of the final balance, after deducting any expense 
incurred by the employer during the period of maintenance. In 
a case in which there were two clauses in a contract, one of which 
provided that the builder should not be paid the balance until two 
months after the architect had expressed his satisfaction, and the 
other that the builder sliould not bo paid until after the architect 
had given his final certificate, and the architect expressed his satis- 
faction a considerable time before giving his final certificate, such 
expression of satisfaction was held not to hav^ been that contemplated 
by the contract, but that to be effective the expression of satisfaction 
must be made in a final certificate (/). 

The effect of making a certificate of satisfactory completion a 
condition precedent to payment is nearly always to defer the time 
for payment and to extend the period of maintenance, because the 
architect cannot certify until actual completion, and this in pi aclice 
is often delayed. 

430. The form of the final certificate depends on the terms of 
the contract ; for instance, if the architect is merely required to 
certify, and no written certificate is expressly required, an oral 
statement of his satisfaction is sufficient {m). Apparently, on the 
analogy of an award, the mere use of the word “certificate,” and a 
direction that the certificate shall be “delivered,” does not imply 
that the certificate must be in writing (a). 

A mere checking of the amount of work done (o), or of the builder’s 
account (p), does not amount to a certificate. 

If there is a stipulation that the certificate shall be in writing, or 
in some particular form, such a stipulation would not be performed 
by a certificate given in any other manner, in the same way as 
l>rovisions as to the method of ordering extras must be exactly 
olieyed {q), 

431. Where tlie contract does not provide for the final settle- 
ment of the amount of the balance to be paid to the builder or 


(ft) Harman v. ScoU (1874), 2 Jobnst. N. Z, B. 407. 

(0 Cuitfman v. Oittim (1884), I T. L. B. 8. 

(m) Ooker v. Young (I860), 2 F. & 4?. 98, per Hill. J., at p. 101 ; JiuhtrU y. 
n'cilftttw (1863), 14 0. B. (k. 8.) 592; Klmee v. Burgh Markd Co. (1891), Huilsou 
on Building Contracts, 3ra ed., Tol. II , p. 183. 

E Outee y. Bromil (1703), 1 ^k, 75. 

Mofifan y. Bmife(l833), 9 Bing. 672. 

I OiHidman y. Laghom (1881), Boscoo, Digest of Building Coses, 4th ed., 
Appendix, p. 162. 
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contractor on completion, that amount is left at large, and in case Sect. s. 
of dispute must be settled by the jury, or by arbitration where the Final 
contract contains an arbitration clause. In such a case the Certificates, 
architect or engineer has no power to certify the amount of the — 
final balance due to the builder or contractor (r). 

Sub-Sect. 2 . — Cmdutivmm of a Final CertificaU. 

432. The final certificate of an architect or engineer will be Conditions of 
conclusive and binding on both parties if the following conditions conclusive, 
are complied with : — 

(1) The subject-matter of the certificate, so far as the same is to intra nr«r 
be binding, must be within the powers of the certifier («), and the ‘^nd binding 
terms of the contract must efiectively make his determination 
binding on both parties (a). 

(2) The contract must not contain provisions enabling an Not subject 

arbitrator to open up, review, or revise the certificate (6). to revision. 

(3) It must be the honest expression of the certifier’s opinion (c). Notfraudu- 

(4) There must have been no improper interference with the 
certifier on the part of the employer as to the giving of the independent, 
certificate (d). 

(5) It must be given during the existence of the power of the Given in 
architect or engineer to give a certificate (e). 

(6) If the contract makes the power to certify conditional on After 
some previously existing state of facts, the existence of such a 
state of facts must be ascertained before the certificate can be 
acted on(/). 

(7) The certificate must be given by the person designated by the By proper 

contract, and if a particular time is fixed by the contract, at that peiwn at 
time ig), proper time. 

(8) The certificate must purport to be final {h), Puiport to 

(9) Where the contract provides for arbitration in case disputes be final. 

Given before 

dispute, 

(r) Pashhy v. Birmingham Corporation (1856), 18 0. B. 2. 

(s) Lawson y, Wallasey Local Board (1883), 11 Q. B. D. 229; Brunsdon v. 

Staines Local Board (1884), 1 Cab, & El. 272. 

(a) Roberts v. Bury Commissioners (1870), L. R. 5 C. P. 310. 

\h) Robins v. Qoddard^ [1905] 1 E. B. 294 ; Re Hohenzollern Actien OeseUschaft 
fur Locomotivbau and City of London Contract Corporation (1886), 2 T. L. R. 

470. 

(c) South Eastern Rail. Co. v. Warion (1861), 6 H. & N. 520; Goodyear y. 

W^mouth and Melcomhe Rea is Corporation (I860), 35 L. J. (c. p.) 12, per Erlb, 

C.jf., at p. 17 ; Clemenco v. CVarA'e(1880), Hudson on Building Contracts, 3rd ed., 

Vol. II., p. 41, per LnmLEY, J., at p. 52. 

(d) Pagey. LI andaff and Dinas Powis Rural District Council (1901), Hudson 
on B uildin g Contracts, 3rd ed., Vol. IL, p. 347. 

(«) Warhig v. Ma^whester^ Slie^ld^ and Lincolnshire Rail. Co. (1849), 7 Hare, 

482 ; Smith ' V. Gordon (1880), 30 Upper Canada C. P. 553. 

(/) See Northampton Gas Light Co. v. Parnell (1855), 15 0. B. 630, 648, vbere 
tbe engineer, having power to certify what sum was to be paid as liquidated 
damages for delay, certified a certain sum under this power, and it was held 
that the employers were still bound to aver and to prove before a jury that 
there had been a default by the contractor. 

(o) Seep. 221, post. 

(A) See p. 214, anie. 
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433 . A final certificate may be only partially conclusive ; for 
instance, it may be conclusive as to liability but not as to amount (/r), 

On the other hand, the certificate will be conclusive and binding 
on both parties, although it be made carelessly unskilfully or 
inaccurately, because persons employing, or agreeing to abide by the 
determination of, an architect or engineer who is incompetent must 
be bound by his mistakes (m)* 

Where the contract provides that work and materials shall be of 
some prescribed quality, and also that they sliall be to the satisfac- 
tion of the architect, then, unless the covenants are independent, 
the description of the quality is mere surplusage and the certificate 
of the architect is conclusive as to the quality {n). 

If a valid final certificate is once given, the architect or engineer 
cannot, unless so provided in the contract, withdraw it for the 
purpose of correcting incorrect statements of fact or of value 
contained in it, though if the certificate is invalid he can make 
another (o). 

Again, if the certificate is based on erroneous reports by an agent 
of the employer, and not on any fraud of the contractor, it is 
conclusive against the emplo3'er (p). 


tntra n*mi 
ccrtiHcatcs. 


434 . The certificates of architects and engineers are only con- 
clusive as to the matters intrusted to them in that behalf, and if the 
certificate is nltra nrea as to matter it is so far not conclusive iq). If 
the certificate is partially within the certifier’s powers and partially 
without them, it may be conclusive so far as it is intra vires^ and 
not as to the remainder. Thus, it may be conclusive as to quantity 
and not as to liability, or vice versa (a). 


(i) IJoyil liroihtrt v. Mihvard (1895), Hudson on Building Contracts, 3rd ed., 
Vol. TI., p. 288. 

(/»•) l*a»hhy V. Birmingham Corporation (1S5G). 18 C. B. 2. 

JO Northampton (3 as Light Co, v. Pf/r;/e//(1855), 15 C. B. 63<\ 

(to) Oootlyfttr V, Wrymouth and Mrkomhe Regis Corporation (18G5), 35 L. J. 
(C. P.) 12, per WlLLEA, J., at p. 17 ; JIarvey v. fAtwrence (1SG7), 15 L. T. 571 ; 
Connor and Olnev v. Bef/ost Walrr Commissioners 5 1. 11. C. L. 55; Sharpe 

▼. Nan Paulo Rttil. Co. (1873), 8 Ch. App. 605 ; Lnidlaw v. Hastings Pier Co. (1874), 
Jenkins and Kaymond, Architects’ Legal Handbook, 4th ed., Appendix, p. 238; 
Batrman {Lord) v. I'hompson (1875), Hudson on Building Contracts, 3rd ed., 
Vol. n., p. 23; Ptmalterg and IVitepsk Rail, Co. v. Hopkins. Gilkes A Co., Ltd, 
(1877), 36 L. T. 733; Clemenee v. Clarke (1880), Hudson on Building Contracts, 
8id ed., Vol. II., p. 41 ; Lapthorne v. SU Auhyn (1885), 1 Cab. & El. 486. 

(») Chajman v. Edinburgh Prison Board (1844), 6 Dunl. (Ct. of Sess.) 1288 ; 
Harvey v. Lautrenee, supra* 

(o) Bee Cook v. Ipswich Loral Board (1871), L. R. 6 a B. 451 ; Cumberland 
Y. Bawu (1854), 15 C. B. 3-48; and Freeman v. Jeffries (1869), L. IL 4 Exch. 
189. 

ip) Ayr Rmd Trustees y, Adams (1883), 11 R. (O. of BessO 326. 

(q) Brunsdon v. Staines Local Board (1884), 1 Cab. & El. 272; Lawson y. 
irnllaseu Local Board (1883), 11 Q. B. D. 229. 

(fi) Northampton Qas Light Co, y, jRimeW, supra. 
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If tbe power to certify only arises on the happening of a certain 
event (tf.f/., in the event of the builder making default), the ascertain- 
ment of the event must precede the exercise of the power. Where no 
method of ascertaining the happening of the event is prescribed in 
the contract, the question in case of dispute must be left to the 
jury or to arbitration (/>). If the architect has power to ascertain 
whether the event has happened, he must have actually determined 
that question before his power to certify arises. 

436. The architect or engineer must give his certificate by the 
exercise of his own judgment, and without being improperly 
interfered with by the employer, for if the latter improperly 
interferes (even in the absence of fraud), the final certificate will not 
be conclusive and binding on the contractor (t*). 

436. The architect cannot give a valid certificate if he acts 
fraudulently or in collusion with the employer {^/). 

An allegation of fraud on the part of the architect can only be 
sustained when he has acted dishonestly. A mere allegation that 
he has certified for less money than he ought to have done, or that 
he has rejected work which he ought to have approved, or that the 
measurements made by him are inaccurate (e), will not amount to 
an allegation of fraud, because the parties have agreed to accept the 
judgment of the architect as the standard of what is fair and 
reasonable. 

The effect of fraud by the certifier alone without collusion with 
the employer is, it would seem, to render the certificate voidable; 
to treat it as void might in some circumstances leave the contractor 
in even a worse position than he was before (/). 

Where, however, the employer makes use of the fraudulent 
certificate, and re-enters or forfeits the contract, that amounts 
to prevention, and the contractor has his remedy against the 
employer (g). 

As to what amounts to collusion, any active interference by the 
employer with the architect or engineer to induce him to certify for 
less than he honestly believes to be duo to the contractor would 
certainly be included. There is no case which decides the effect 


f6) Northampton Gas Light Co. v. Parntll (1855), 15 C. B. G30. 

Pager. Llandaff ana Dhiaa Powis Rural District Council (1901), Hudson 
on Building Contracts, 3i-d ed., Vol. II., p. 347. 

(d) Goodyear v. Weymouth and Mrlcomhe Regie Corporation (1865), 35 L. J. 
(o. P.) 12, per Erls, C.J., at p. 17 ; Clemence v. Clarke (1879), Hudson on 
Building (Contracts, 3rd ed., Vol. II., p. 41, per Lindlev, J., at p. 52 ; M'Intoeh 
V. Great Western Rail, Co. (1855), 3 Sm, & O. 116; Waring v. Manchester t 
Sheffieldt and Lincolnshire Rail. Co. (1849), 7 Hare, 4S2 ; Ratterhury v. Vyse 
(1863), 2 H. & C. 42 ; Bliss v. Smith (1865), 34 Beav. 508, per Bomilly, M.U., at 
p. 510 : ** Courts of equity interfere . . . where there is collusive dealing and 
concert between the employer and the person whom he has appointed architect, 
for the purpose of injuring the oontractor or defeating his claim.'* 

(«) Rb Meadows and Kenworthy (1897), Hudson on Building Contracts, 
Sru ed., VoL !!.«, p. 292. 

(/) See p. 183, ante, and Smith v. Howden Union Rural Sanitary Authority 
(1890), Hudson on Building Contracts, 3rd ed., Yol.II., p. 151. 

(y) Seepp. 196, 200, ante; p. 242,po4£. 
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ol an employer lying by and retaining a large sum from the con- 
tractor where he knows that the architect has fraudulently certified 
for less than is due, but it has been said that if the conduct of the 
architect is fraudulent his determination is void (h). If the 
architect refuses to exercise any judgment as to giving a certificate 
the contractor should call on the employer to appoint another (i). 

437. Though a claim by a contractor, in the absence of a 
certificate which is a condition precedent to payment, would in the 
absence of fraud or collusion be certain to fail, yet the contractor 
cannot be restrained by injunction from bringing such an action (A;). 


Sub-Sect. 3. — Disqualification of the Certifier, 

438. Although the architect or engineer in giving a certiUcate 
may be acting as a (^t^«t-arbitrator, he is not an arbitrator, and is 
not subject to the same rules, for he is chosen, not because of his 
ability to sift evidence, but on account of bis skill and knowledge 
of the matters in question. He is the agent in other respects of 
one of the parties, and has also certain known interests, and is 
therefore to a certain extent biassed. His duty is to apply his 
knowledge and skill honestly and as impartially as he can to the 
giving of the certificate. 

If, however, he has entered into some contract or arrangement 
with his employer unknown to the contractor which may have the 
effect of inducing him unfairly to cut down the cost of the works (f), 
as by promising that the costs shall not exceed a certain sum(//0, 
ibis Hoi ret agreement will have the effect of disqualifying him. A 
mere estimate of the coat of the work, however, would not have the 
effect of disqualifying the architect as certifier, unless the assur- 
ance was of such a peculiar nature as to support the inference 
that the architect had so committed himself by the expression 
of opinion as to render himself incapable of adjudicating on the 
question (//). Even a strongly expressed opinion of the certifier will 
not disqualify him from subsequently giving a decision on the same 
matter as arbitrator (u). 

If the stipulation that the architect shall have these powers of 
certifying has been obtained by fraud or misrepresentation, the 
stipulation cannot be enforced (p). 


(A) Goodyear v. Weymouth and Melcomhe Jtegie Corporation (1865), 35 L. J. 
(O. T.) 12, 17. See also Smith t. Howden Unioti (1890), Hudron on Bulling 
uontraote, 3rd ed., Vol. II., p. 151 ; Kellett y. New Mills Urban District Council 
(UKK)}, Hudson on Building Contracts, 3rd ed., Yol. II., pp. 329, 331. 

1 »} Clarhe y. Watson (1865), 18 0. B. (w. 8.) at p. 285. 
k) De Worms (Iktron) y. Mellier (1873), L. R, 16 Eq. 551. 

/) Kemp y. Bose (1858), 1 Qiff. 258. 
m) Kirnberley y. Dick (1871), L. R. 13 Eq. 1. 

n) Trowtdale ^ Son y. Jopp and North British Bail, Co, (1865), 4 Maeph. 
(Ct of Seas.) 31, per Ijord Arduillan, at n. 36. 

V^^II^^ 369^* CorporaliVw (1902), Hudson on Building Contracts, 3rd ed., 

(fi) TnckeU y, Oreen (1865), 85 L. J, (a P.) 69; Kimberley y. Dick, supra; 
London Tramways Co, y. Bail^ (1877), 3 Q. B. B. 217; Wakefield and JBameley 
Banking Co, y. NormanUm Local Board (1881), 44 L. T. G97. 
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439 . The fact that the ceriiher is the known agent of one of 
the parties affords no ground for disqualihcaiion (q), nor does the 
fact that he is known to be a shareholder in the company when 
the employer is a company (r). The honest performance of his 
duties m the course of his employment as such agent, e.g., in 
superintending the works, affords no ground for disqualihcation(a). 
Nor will errors in judgment or want of skill disqualify him, for he is 
not infallible, and the parties having chosen him must abide by 
their choice (b). 

440 . It* is his duty to hear what both parties have to urge (c), 
and not to give facilities to one party which he does not give to the 
other (d), and generally to act impartially («). 

441 . The known interests of architects and engineers, which 
builders and contractors will be presumed to have had in their 
minds at the time of the contract, are that : — 

(1) The certifier is an agent, and in some cases a salaried 
servant, of the employer, and consequently owes a duty to him 
for reward. 

(2) It is usual for the certifier to have made an estimate for the 
employer of the cost of the work, and in many cases of the time 
necessary for completion, which gives him a certain interest in 
those estimates not being exceeded. 

(3) He usually prepares the contract which fixes his duties, 
and appoints himself to exercise the various functions appertain- 
ing to his different capacities as agent, certifier, and perhaps 
arbitrator. 

(4) He is under an obligation to his employer and has ah induce- 
ment out of regard to his own reputation not to allow unnecessary 


(7) Jackson Y, Barry Rail, Co.t [1893] 1 Ch. 238; EckersJey v. Mersey I)o<ks 
and Harbour Boards [1894] 2 Q. B. 667 ; Ives and Barker v. WillanSy [1894] 2 
Ch. 478 ; Pickthall ▼. Merthyr Tydvil Local Board (1886), 2 T. L. E, 805. 

(r) Ranger v. Great Western Rail, Co, (1854), 8 H. L. Cas. 72. In one case the 
Court went so far as to hold that an en^neer was not disqualified as certifier by 
the fact that the company had demised their railway to him at a rent to correspond 
with a fixed rate of interest upon the expense of the construction of the line {Hill 
V. South SUiffordshire Rail, Co, (1865), 12 L. T. 63) ; but in this case the court 
does not seem to have drawn the distinction between the known and the 
unknown interests of architects and engineers in building and engineering 
contracts. See title Arbitration, Vol. I., p. 480. 

(а) Cross v. Leeds Corporation (1902), Hudson on Building (Contracts, 3rd ed., 
VoL II., p. 369. 

(б) Go^year v. Weymouth and Mehomhe Regis Corporation (18G.>), 35 li. J. 
(c. P.) 12, per WirXES, J., at p. 17 : “ It is said by the defendants that the 
architect was not at liberty to set aside the provision of the contract as to a 
written order being necessary. There is a simple answer to this ; if he has 
done his duty, he has not done so, if he has, he has decided erroneously, but 
that is a matter for his own conscience, and the corporation have to nlamo 
themselves for appointing him.” 

(c) Armstrong v. South London Tramways Co, (1890), 7 T. L. R. 123. 

{d) Rage v. Llaudajf and Dinas Powis Rural District Council (1901), Hudson 
on Building Contracts, 3rd ed., Vol. 11., p. 347. 

(t) Chambers v. Goldthorpe, [1901] 1 K. B. 624 : Pawley v. Turnbull (1861), 
8 Ouf. 70 ; Batterbury v. Vyse (1863), 2 H. ^ U. 42 ; Ludbtook f . Barrett (1877), 
48 B. J. (0. P.) 798, 800. 
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axtras, or excessive charges for extras, and to endeavour to keep 
down the amount and cost of extras. 

(6) He is necessarily in frequent communication, in the exercise 
of his duties as agent of the employer, both with him and the con- 
tractor ; though when he enters on his capacity as qitagi-arbitrator 
he must be careful not to communicate anything to the one party 
which he does not communicate to the other, in relation to the 
subject-matter of his certificate (/). 

Su^B-Sect. 4 . — Dispensing with a Oertijicate, 

442. Where the production of a certificate has been made a 
condition precedent to payment, this condition cannot be dispensed 
with, except where there is either fraud or collusion 0;), or the em- 
ployer interferes to prevent a certificate being given (/O, or otherwise 
prevents completion (0, or where the certifier is disqualified (4*), or 
where the condition lias been waived. 

443. Where the certificate has been fraudulently and collusively 
w'ithheld, the action of the employer is n breach of contract, and 
the contractor has a right of action for damages for this breach of 
the contract (/). 

If the employer interferes with the certifier, as for instance by 
telling him that he will not accept his certificate unless certain 
conditions, not stipulated for in the contract, are fulfilled, that 
again amounts to a breach of the contract {m). 

It has been held tliat if the certifier never addresses himself to 
determine and certify, and wTongfiilly and unreasonably refuses or 
delays to certify, and the employer takes advantage of this refusal 
to refuse or delay payment, the contractor can recover Avithout a 
certificate oven if fraud is not alleged (n). 

444. Where the employer prevents performance of the con- 
tract, this at once disables him from insisting on the condition as 
to tlie certificate, and that condition wull be treated as dispensed 
with(o)- No person can take advantage of the non-fulfilment 
of a condition the performance of whicli has been hindered by 
himself (p). 

Where the performance is prevented by the acts or defaults of the 


( /■) A/f/f V. JMiudoff anti Dinas Dowis Rural District Com nci7 (1901), Hudson on 
Building Contnicla, Urd cd., Vol. II., p. 347. 

(g) See p, 217, artte, 

\h) Soo p. 217, ante, 

(*) See p. 217, antr, 

(A) See |». 2 IS, anfe^ 

(/) Waring V. Mitnrhffitrr, Filtrjif'hl and l.inmlnshirs Rail. Co. (1850), 2 
IT. « Tw, 239; Macintosh v. Great Western Rail. Co, (1850), 19 L. J. (cu.) 374; 
Milner v. Field (1S5<P, 20 fi, J. (f.X.) r»8. 

(m) Jtntnsflen v. Ihresford (1KS3), I Cab. ICI. 125. 

(«) KeRrit V. New Mills Urlnin District Cvnnvil (1900), Hudson oil Building 
Ooiitraetfl, 3rd ed., Vol, II., p. 329. But see Rotlcrill v. Ware Guardians (1880), 
2 T, B. B. 021, C. A. ; Clarke v. (1805) 18 0. B. (n. 8.) 278. 

(o) flat ham v. Fast India Co, (1787), 1 Term Rep. 038, 045; Markay v, Dick 
(1881), a App. Cm. 251. 

ip) Roleris y. Bury Commissioners (1870), L. R, 6 C. P, 310, 331. 
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architect or engineer, the employer will only be liable for them 
when they occur in the exercise of his functions as agent of the 
employer, for the employer is under no liability for his acts or 
defaults in the exercise of his judicial functions (7). 

445. If the refusal to certify is caused by a mere unreason- 
able or capricious exercise of the discretion vested in the architect 
or engineer, the contractor has neither a cause of action against the 
employer (a) nor grounds for equitable relief (/>), but if the architect 
delays the supply of plans necessary for the carrying out of the 
work, the employer is liable for breach of contract (c). 

446 . The right to insist on a certificate as a condition precedent 
being for the benefit of the employer, the employer can waive it. 
Whether or not such a right has been waived is a question of fact 
for the jury(d). AVhere, however, the contract must be under 
seal, it would seem, on the analogy of a condition making written 
orders for extras a condition precedent to payment (c), that the 
right to insist on a certificate cannot be waived by a mere parol 
agreement. 

If acceptance of the work done can be proved, that may amount 
to waiver of the right to require a certificate as a condition precedent 
to payment (/). Such proof would be comparatively easy to estab- 
lish in the case of a contract to build a ship (g), but much more 
difficult in the case of a building or engineering contract {h), 

Sub-Sect. 5.— Who is to give the Certificate, 

447 . Tlie certificate must be given in strict accordance with 
the terms of the contract, and by the person therein designated 
either by name or description ; thus, where a certificate by two 
or more architects is prescribed, a certificate by one only is not 
sufficient (i). 

Where the person to give the certificate is designated by name, 
and there is no power contained in the contract under which the 


(7) Re De Morgan, Snell A Co, and Rio de Janeiro Flour Mills and Granaries, 
Ltd, (1892), 8 T. L. 11. 272. 

(а) ISotierill v. Ware Board of Guardians (1886), 2 T. L. K, 621. 

(б) Moser v, St, Magnus and St. Margaret {Churrhivarden/t) (1795), cited in 
W&rsley v. Wood (1796), 6 Term Rep. 710, at p. 716; Scott v. Liverpool Corpora^ 
tion (1858), De G. & J, 36-1. 

(f) As, for instance, not supplying drawings {Arterial Drainage Co, ▼, 
Rathangan River Drainage //oord (1880), 6 Ij. K. Jr. 513; M* Alpine v. Lanark, 
shire and Ayrshire Rail, Co, (1889), 17 R. (Ct. of Sess.) 113; Thorn r, London 
Corporation (1876), 1 App. Cas. 120). 

{d) De Vile v. Arnold (1822), 10 Rrice (ex.) 21. 

(e) Lamprell v. BUlericag Union (18*19), 3 Kxeli. 28.3. 

(/) Tagleur v. Blythe (i856), 27 L. T. (o. 8.) 101. 

ig) Rut not so iu the case of a contract to repair a ship. See Forman Co. 
Proprietary v. The Ship ** Liddesdale** [1900] A. 0. 190, at p. 204: “The mere 
fact that the defendant took the ship which was bis own property and made the 
iiest he could of it cannot give the plaintiffs any additional right. It is not 
like the ca«e of an acceptance of gocals which were not previously the projiertf 
of the acceptor.’* 

(h) See p. 203, ante, 

(i) Lamprell w, Billericay Union, supra, at p. 304. 
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employer can dismiss that person and appoint another person to 
give the certiheate, there can be no dispute as to vrho is to give the 
certificate, and any dismissal of the designated person by the em- 
ployer will either be inefiective or amount to breach of contract (^). 

Where the certifier is described as ‘*the architect, for the time 
being,*' or ^‘A. B. or other the architect for the time being," it 
seems that the architect at the time when the necessity for the 
certificate arises is the proper person to certify, and not the person 
who was architect when the work the subject-matter of the 
certificate was performed (/). 

448. The effect of the employer dismissing the architect or 
engineer differs according as the contract provides for the certificate 
being given by a named person, or by the architect or engineer of 
the employer for the time being. In the first case, though the 
employer can dismiss the architect or engineer from his functions 
as agent, he must still allow him to exercise his functions as 
certifier, and, apparently, provide for his doing so, while in the 
second case he has full power to dismiss him both as agent and 
certifier, but is bound within a reasonable time to appoint another 
suitable person to exercise these functions. 


Part VII. — Price. 

Sect. 1. — Price for a Completed ContracL 
Sub-Sect. 1. — Lump Sum Contracts* 

449. If the contract is to construct a specified work for a 
specified sum of money (commonly called a lump sum contract), 
the contractor’s claim for payment is a liquidated demand, and is 
within the provisions of the Rules of the Supreme Court as to 
obtaining summary judgment on a specially indorsed writ (w). 

SuB-Si:<rr. 2 . — Price fixed hy a Schedule of Pricee, 

450. If the contract is to do work for a price to be ascertained by 
measuring each particular class of work and pricing it in accordance 
with a schedule (?/), e,g., so much [>er yard for excavation etc., the 
price can be recovered in an action as a liquidated demand (o), if 
the measurement of the work is a purely ministerial act, and also 


(A) MilU y. Bayley (1803), 2 H, & C. 30. 

f/) Banger v. Great Weeteru Bail. Co. (1864), 6 H. L. Cas, 72. 

(ta) R. S. C., Old. 3, r. 0; Ord. 14. & where Die price is payable by 
inatalmenta, siituiBary judgment may be obtained in respect of each instal- 
inoiit (IIVirAwwti, Clark (/«>., /.#«/. v. Lloyd Brmileno, [1908] 1 K. B. 968, 

(nj Jamieeou y. M'Innes (KSHi), 15 R. (Ct of Sets.) 17; IfVfAie v. Hamilton 
L\.4ging Houae Co. (190'2>, 4 F. (Ot, of Hess.) 051. 

(o) StephenaoH v. Weir (1879), 4 I4. R. Ir. 309. See also Meade v. MouHh tt 
(1879), 4 L. R. It. 207. 
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where it is intrusted to the architect or engineer in his quasi- 
judicial capacity as certifier, and the measurement of the work 
has been certifi^ (p). 

Similarly, if the contract is to perform a work for a lump sum, 
and additions and omissions are to be measured and valued in 
accordance with a schedule of prices, and their value added to or 
deducted from the stipulated price, the contractor’s claim is a 
liquidated demand (q), 

451. In case the schedule of prices is incomplete, and the 
contractor is under an obligation to perform some particular class 
of work for which no price is fixed in the schedule, that class of 
work will have to be paid for at a reasonable rate, unless the 
contract provides some other manner of ascertaining its value, 
such as by referring the matter to some independent person as 
qmsi-uvhitv&tor (a). Such a claim would be in the nature of a 
quantum meruit and would be a liquidated demand (^). 

Sub-Sect. 3. — Intereat. 

462. Apart from statute, interest is not payable on ordinary 
debts unless by special agreement or mercantile usage, and damages 
are not recoverable for non-payment of such debts (c). There is no 
mercantile usage that interest is payable on a debt due under a 
building contract. 

Sub-Sect. 4. — Promise to pay mote than agreed, 

453. As in the case of other contracts, a promise to pay for the 
work more than the price fixed by the contract will not be binding 
on the promisor unless it is supported by some consideration {d). 
An undertaking to use greater exi>edition in the work than that 
contracted for would be sufficient consideration to make binding 
a promise for extra payment (c). 

Sub-Sect. 6 . — Where no Price U fixed, 

454. Where a price for the work to be done has not been fixed 
by agreement between the parties, the builder or contractor is 
entitled to recover the fair and reasonable value of the work done 
and the materials supplied by him, or, in other words, a quantum 
meruit. This right rests on an implied contract by the employer 
that he will pay for services rendered at his request (/). 


(p) See Whitaker v. Bunn (1887), 3 T. L. R. 602. 

\q\ See Meade y. Mouillott (1879), 4 L. R. Ir. 207. 

W Be WaUon-on-^the-Naze Urban District Council and Moran (1906), IXudeou 
on' Building Contracts, 3rd ed., Vol. If., p. 400. 

(h) Stephenson v. Weir (1879), 4 L. R. Ir. 369. 

M LondoUt Chatham, and Dover Bail, Co, v. South Kaatern Bail, Co., [1892] 
1 cL 120, per Lindlet, L.J., at p. 140. As to the cases where interest is 
recoverable, see title Monet anb Money-lendino. 

(d) Harris v. Watson (1791), Peake, 72 ; Stilk y, Myrick (1809), 2 Camp. 
817 ; Sharpe y. San Paulo Bail. Co. (1873), 8 Ch. App. 597, 608 ; and see title 
Contbact. 

(e) See Williamson y. Clements (1809), 1 Taunt. 523; McOreevy y. Russell 
(1887), 56 L. T. 501 ; and title Contraot. 

(/) 3 Bl. Com. 161 ; Yin. Abr. 362 ; and see title Work and Labour. 
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A reasonable price includes payment for the skill, supervision, 
and services of the contractor himself, as well as for materials aitd 
lalx)ur supplied by him 0/). 

Where part of the work has been paid for at a particular rate, 
and tbe contractor lias raised no protest against payment at that 
rate, this will be evidence that the contractor has agreed to accept 
payment at that rate, and that that rate is reasonable. 

455. Where a price was originally fixed in the contract, but such 
price has for some reason ceased to be applicable, so that a reason- 
able price has bijcoirie substituted for that fixed by the contract, 
such reasonable price depends on all the circumstances. A contract 
to pay the market price has been held in a particular contract to 
mean the market price at the time the contract was made {h). 

When the condition in a contract as to price has ceased to be 
applicable, the contract may still have to be looked at, as there may 
be other conditions therein, still binding, which have some effect 
on the price. 

Sect. 2. — Price nhcre Contract is not completed, 

456. Where tbe contract is not completed the non-completion 
may arise in various ways, e.//., (1) by an agreement between the 
parties, (2) by default of the employer, or (3) by default of the 
contractor (i). 

Sect. 8 . — Bonus and Deductions, 

467. A clause is often inserted in building and engineering 
contracts giving the builder or contractor an addition to the price 
if he completes the work sooner than the stipulated time (A:). This 
addition to the price is usually called a “ bonus.’' 

This bonus may be conditioned to be payable in different ways. 
Tlie contract may provide that if the contractor completes the work 
liefore a certain clay he shall be entitled to receive a fixed sum, or 
it may provide that for every day or w’eek by which completion 
precedes a fixed date a certain sum shall be paid to the contractor. 

To entitle tbe contractor to claim the bonus he must show that 
he completed by the time fixed. If he is prevented from so doing 
by the default of the employer he can claim damages for preventing 
him from earning the bonus. It would seem that the measure of 
damages is not necessarily the full amount of the bonus, but may 
depend upon the amount of the expedition used (1), 


(g) Grafton v. Armitaye (1845), 2 0. B. 836. 

(h) Mattock V. llMtghton (1849), 12 Biml. (Ct, of Sess.) 215. 

(i) See pp. 238 ft svq,, post, 

Ranytr v. Ortat HWffrn Rail, Co, (1854), 6 II. L. Cae. 72, 78 ; Madutof 
V. Midland Counties Rail, Co, (1845), 14 M. & W. 548. 

(f) By utters Sons v. Cumirk Co, (1906), Hudson on Building Contracts, 
3rd ed„ Vol. I., p. 793. See, however, the obiter dicta of Aldekson, B., iu 
Macintosh v. Midland Conniits Rail. Co., supra, at p. 658. 



Part VIIX. — Payment, 


225 


Part VIII. — Payment. 

Sect. 1. — Payments on Account. 

SUB-^EOT. 1.— 7» Oenerah 

458 . The large expenditure which builders and contractors have 
to incur in carrying out the works which they have undertaken to 
construct renders it usual for the contract to provide for payments 
on account of the price during the construction of the works. The 
manner in which these payments on account are regulated varies 
according to the terms of the contract. Sometimes the several 
instalments become due on the completion of particular stages of 
the work, e.g., a sum when the second floor of a house is reached, 
and so on (m) ; sometimes the interim payments are to be not 
less than a fixed sum, e.g., not less than ^1,000 at the rate of 
£75 per cent, on the value of the work (and materials) supplied ; 
or, again, at fixed periods, irrespective of amount, e.g., monthly 
payments at the rate of £75 per cent, of the value of the work (and 
materials). 

Where the contract does not make completion a condition pre- 
cedent to payment there may be an implied stipulation on the part 
of the employer to pay from time to time a reasonable sura to the 
contractor during the progress of the work (w). 

459 . Whichever method is agreed upon as that in accordance 
with which payment is to he made, nothing becomes due to the 
contractor until he has done everything to entitle him to receive 
payment (o). Each certificate for an instalment creates a debt 
(lue(p), and the contractor is entitled to immediate payment 
thereof subject to the terms of the contract and any right of 
the employer to any set-off or counterclaim; e.g., for liquidated 
damages (q). 

Sub-Sect. 2 . — Recovering hack ImtalmenU paid. 

460 . Where, after the payment of money to the contractor on 
account, he fails to complete sOwing to his own default or abandons 
the contract without good cause, the employer may be entitled to 
recover back the instalments paid on the ground that the considera- 
tion has wholly failed ; but at all events the employer would have 
a ground of action for a breach of the contract to complete (r), in 
which the damages recovered might equal or exceed the amount paid 
on account. 


(m) Terru v. Duntze (1795), 2 Uy. Bl. a89. 

(n) Roberts v. Havelock (1832), 3 B. & Ad. 404 ; The Tergeste, [1903] P. 20, 
per PniLLiMORE, J., at p. 34. 

(o) Needier v. Guest (1047), Aleyii, 9. 

(p) JHckerhg V. Il/racambe Rail. Go. (1808). Ti. B. 3 C. P. 235. 

{q) Stubbs V. Holywdl Rail. Go. (1807), L. R. 2 £xch. 311 ; Newfonmlhmd 
Oovernmeni ?. Newfoundland Rail. Go, (1888), 13 App. Oas. 199. 

(r) Appleby ?. Myers (1807), L. E. 2 0. P. 051 ; Newfoundland Oovernment T. 
Neiv/oundland Rail. Co., stqrra. 

H.L. — in. 
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Sect. 2. — Payment on Completwn* 

461 . When the whole work is completed in accordance with the 
contract, payment becomes due to the contractor, except where 
there is a stipulation postponing the time for payment of the whole 
or part of the balance, e.g,, until after the expiration of a period 
during which the contractor is liable for defects or for repairs («). 

As the interim payments to the contractor are usually made at a 
rate per cent, on the value of the work done and sometimes materials 
supplied, there remains on each of these values a balance unpaid. 
These balances constitute what is called retention money, which is 
retained by the employer as a security for the due completion of the 
work, and as a fund to be drawn upon either to complete the 
work, or rectify defects on the failure of the contractor to do so. 

Sect. 3. — Mode of Payment 

462 . Where the contract does not make any special provisions 
as to payment, the contractor is entitled to be paid in cash. In 
some contracts, however, special provisions are contained, 
stipulating that payment may be made either in whole or in part 
in bills of exchange, debentures, shares, land, or Lloyd’s bonds. 

463 . If the contractor takes bills, which are dishonoured, the 
contractor, unless he has accepted the bills in complete satisfac- 
tion of his debt, may either treat them as a nullity and sue on 
the contract, or he may sue on the dishonoured bills {t). The 
holders in due course of such bills do not acquire any charge over 
or lien on the subject-matter of the contract, even when it is, as 
in the case of a ship, not being constructed on the land of the 
employer (a). 

464 . If the payment is to be by way of debentures or shares, 
either party can insist on the prescribed mode of payment, though 
the price of the debentures or shares may have risen or fallen since 
the contract was made (6). An agreement to take payment from a 
company in fully paid-up shares of the company must be registered 
with the Registrar of Joint Stock Companies (c), but non-registration 
does not make the contractor liable as a contributory (d). Tlie effect, 
however, of payment in fully paid shares seems to be that they are 
to be treated as paid up to the extent they have in fact been paid for 
in money or money’s worth. Jf a builder agrees to take shares in a 
company in consideration of being employed as a contractor to 
execute works for the company, this is a conditional contract, and if 


($) See algo p. 2H, onfe^ as to certificates. 

(f) See title Contiuct. 

To) He LiuiUay, Pxjmie Lumbton (I87r>), 10 Ch. App. 

(/i) JM Wtutl V. Adler (1880), 12 App. Ca». 141. See also He /V Morgan Snell 
d' < V. und Hio de Janeiro Flour Mills (1892), 8 T. R. 108, 292. 

(c) Compaiiieg Act, 1900 (03 & 04 Vict. c, 4S), a. 7 (l)(b); and see title 
OoRVANiSS. 

(d^ By the repeal of t, 25 of the Companies Act, 1867 (30 & 31 Vict 
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he is not given the contract, he need not take the shares, and is 
entitled to be struck off the list of contributories (e). 

465. If the payment is to be made in land, the contractor will, 
it seems, be entitled to claim specific performance of the contract, 
if he has performed every condition precedent to his right to 
payment, or he may treat the contract as at an end and bring an 
action for a qmntam mmiit for the work done (/), or he may bring 
an action for breach of contract, in which case, it is suggested, the 
damages recoverable will be limited to the value of the land. 

466. Where payment is to be made in Lloyd's bonds (g), 
debentures (k), or shares (t), and they are assigned by the contractor, 
the assignee takes them subject to the equities existing between the 
employer and the contractor (j) at the time of the notice of assign- 
ment (/c). 

Sect. 4. — Appropnation of Payments. 

467. There is a general rule of law that, in the absence of any 
appropriation by the employer at the time of payment, the contractor 
is at liberty to appropriate a general payment on account to any debt 
he pleases (/). It is specially important, in the case of building and 
engineering contracts, to remember that the appropriation must be 
to a debt(m). A contractor, therefore, cannot, by purporting to 
appropriate a payment to extras not properly ordered in accordance 
with the contract (n), get over the non-fulfilment of a condition 
precedent to his right to payment (o). When, therefore, the con- 
tractor constructs additional works which are not ordered in the 
manner prescribed by the contract, or which have not been certified 
for by the architect when such certificate is a condition precedent to 
payment, no debt in respect of tljis additional work has been incurred 
by the employer, and the contractor cannot by purporting to appro- 
priate a payment to this claim alter the position of the employer (p). 


(c) Re Aldhorough Hotel Co., Simpson' e Case (1869), 4 Ch. App. 18-1. 

(/) See Keys v. Harwood (1846), 2 0. B. 905. 

For Lloyd's bonds, see title Boims, p. 82, anU. See al>o Munro v. 
Athenrif and Ennis Junction Rail. Co. (1868), L B. 2 0. L. 477. 

(A) As to debentures generally, see title Companies. 

(t) A company may decline to register any transl^r of shares made by a 
member who is indebted to them ((Companies Act, 1802 (25 & 26 Viet. c. 89), 
Table A, clause 10). 

{j) See p. 270, post, and Re JJlakely Ordnance Co., Ex parte New Zealand 
Banking CorpoTalwn (1867), 8 Ch. Anp. 154, 

{k) A Lloyd's bond is not equitably subject to arrears of rent due from the 
giuntee of the bond which accrued due after notice of the assignment though 
the lease was made before the notice {Watson v. Mid Wales Rail. Co. (1867), 
L. B. 2 0. P. 598). 

ij) Thom^Mon v. Hudson (1871), 6 Ch. App. 320; Clayton's Case (1816), 1 Mer, 
572. See title Contraot. 

(m) Lamprell y. Billerieay Union (1849), 3 Exch. 283, 307. 

( n) See p. 234, post. 

(o) A creditor leceiring money on account is not authorised to apply it 
towards the satisfaction of any claim which does not rest on some lego! or 
equitable demand against the debtor {Lamprell y. Billerieay Union, eupra, 
per ^LFX. B., at p. S)7). 

ip) Ibid. 
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SECT. 4. The question whether there is a debt must also be considered in 
Ap|>roinria- the case where the employer is a corporate body, and there are 
tionof statutory restrictions on the manner in which such body is able 
^»y®*?*^^** to contract (q). 

Part IX. — Alterations, Additions, and 
Omissions. 

Sect. 1. — Extras. 

Sub-Sect. 1. — In General, 

No general 468. Where a building or engineering contract does not contain 
duty M to provisions that alterations in, additions to, or omissions from the 
extras. contract may be made, the builder is under no obligation to make 
them ; and if he does so, the liability of the employer to pay for 
them de|)ends upon various considerations (/*). 

It is incumbent on the contractor to show that there was an 
intention on the part of tlie employer to enter into some new con- 
tract, and, in case the orders for the variation come from the 
architect, that he was authorised to give such orders («). 

Deaoition The word extras ” is employed to designate all works not 
of “extras.” expressly or impliedly described in the specification and plans. It 
appears to be a question of construction for the judge to decide, in 
the case of a written contract, whether additional work is of the 
kind contemplated by the contract or outside and independent 
of it(/). 

ExpreiM 469. It is usual in building and engineering contracts to give the 

l>ower to employer or his architect or engineer power to order additions to, 
o er extras, fiom, and variations in the 8i)ecified works. It is also a 

common practice to prescribe the time and manner in which the 
orders for such variation of the works shall be given, e.q., by orders 
in writing to be given sometimes previous to their execution. 

Liability of 470. When additional works are ordered during the construction 
fr^*S!uonal I'be question of how far the employer is liable to pay for 

worki. ^ them depends upon how the alteration originated, whether it was 
authorised, and in many cases (depending on the terms of the 
contract) in what method it was ordered. 

The employer will not be liable for — (1) (in a lump sum contract) 
work impliedly included in the work contracted for or necessary 
for its completion (u) ; (2) work performed voluntarily without 


(v) See titles Companies ; Corpobatioxs ; Local Ooveunmext. 

(r) See p. 281, 

L iw I Y. & J. (ex.) 37; Cooper v. Lanydon (1841), 0 

U) V. Sa da Baudeira (FMCcmnf) (18C2), 13 C. B. (N. 8.) U9. 

(a) Seep.l86,oi»l«. 
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request (ft ) ; (3) work as to which the conditions precedent pre- i. 

scribed in the contract have not been complied with (a*) ; (4) work Extras, 
ordered by the architect without authority (;/) ; (5) work to pay for 
which no contract, express or implied, can be proved (a) ; and 
(6) in certain cases goods of the value of £10 and upwards {h), 

Sitb-Sect. 2 . — Neceaaurtf Works, 

471. Works or materials which, although not expressly described, Necessan 
are necessary for the completion of a lump sum contract, are not 

extras, and it docs not matter that they are not described in the cxuas*^ " 
specification (c), or shown on the plans or drawings, or that they 
are rendered necessary by defective planning or hy an impracticable 
design (d), or that they are not taken out in the quantities (r), 
whether ihe quantities are made part of the contract (/) or not (j). 

The architect or engineer has no authority, even when he is 
empowered to order extras, to order such necessary works as 
extras. 

If work has to be done to the satisfaction of a third ))erson, 
and that third person requires certain work to be done for his 
satisfaction, such work cannot give rise to a claim for payment for 
it as an extra, if it is necessary work (Ii), 

472. When, however, the architect or engineer has authority to Necessarjr 
give a final and binding certificate fixing the final balance payable 

to the contractor, such a certificate is conclusive between the parties, certificate at 
even though it should direct payment for work as extra which is extra*, 
really comprised in the work contracted for, or for extra work not 
ordered in ihe manner prescribed by the contract (t). 

In the case of a contract to construct works for which payment is 


(w) Wihnot V. Smith (1828), 3 C. & P. 453 ; and see p. 232, j/osL 

(x) See p. 231, post, 

(?/) Cooper V. Laugdon (1841), 9 M. & W. 60; /?. v. 7^0(1826), I Y. A J. 
(ex.) 37 ; and ece p. 233, post. 

(a) Larnprrll v. lliUerimy Union (1810), 3 Exch. 283 ; Westwood v. Secretary of 
State for India in Cuuncil (1863), 7 L. T. 736; Lovelock v. King (1831), 1 Moo. 
A R. 60; Johnaim v. WtHon (1859), 1 P. A F. 693; WaUia v. 7fo5m*on (1862), 
3 F. A F. 3U7 ; Tharaia Sulphur aiid Copper Co. v. M" Elroy A Soria (1878), 3 
Aj)p. Cus. 1010; and see p. 230, poat. 

(//) Sale of Goods Act, 1893 (56 A 57 Viet. c. 71), 8. 4, replacing s, 17 of the 
Statute of Frauds (29 Car. 2, c. 3). 

(r) Williama v. Fitzmaurice (1858), 3 H. A N. 844 ; iriYi^on v. Fr«//acc (1859), 
21 Dunl. (Ct. of Sos8.) 507; lie Shell Tranaport and Trading Co. and Con» 
aolidated Petroleum Co. (1904), 20 T. L. B. 517. 

((/) Sharjye v. San Paulo Rail. Co. (1873), 8 Ch. App. 579 ; and see Hydraulic 
Engineering Co., Ltd. v. Spencer dk Stnia (1886), 2 T. L. B. 554. 

(«) Scrivener v. Paak (1866), L. B. 1 C. P. 715; Re Ford tfb Co, and Reniroae 
A Sana (1902), Hudson on Building Contracts, 3rd ed., Yol. II., p. 354. 

(/) Coker V. Voung (1860), 2 F. A F. 98. 

(g) Kimberley v. Dick (1871), L. B. 13 Eq. 1. 

(A) Dohaon v. lludton (1857), 26 L. J. (C. F.) 153; and see p. 207, ante, 

(0 Goodyear ▼. Weymouth and Melambe Uegia Corporation (1865), 35 L. J. 
(c. F.) 12; Apthorm ▼. St. A u5yn (1885), I T. L. B. 279; Laidlaw v. Ilaatinga 
Pier Co. (1874), Jenkins and Baymond, Axchitect’s Legal Handbook, 4th ed., 
p. 238; Connor and Olley v. Bdjfdat Water Commiaeionera (1871), 5 I. B. 0. L. 
55 ; and see p. 215, poat. 
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Sect. 1. 
Extras. 
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extras. 


Effect of 
ordering 
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to be made in accordance with a schedule of prices, if the particular 
class of work order^is provided for in the schedule, it must be 
paid for accordingly, or if it is not it must, in the absence of any 
other prescribed mode of ascertaining the price, be paid for at a 
fair and reasonable price (/a). 

Sub-Skct. 3. — Works outside Vie Contract 

473. If additional work is of such a nature as to be entirely out- 
side the contract, it does not come within a clause relating to extras 
at ail (/), and is not subject to any of the stipulations of the contract. 
But if the contractor accepts orders purporting to be given under 
the contract, when he might have refused to do them at all, he 
may not be able, depending on the circumstances, to set up that 
such orders relate to work altogether outside the contract, or that 
he is released from conditions precedent in regard to them. Work 
ordered after the completion of the contract may on that ground 
be entirely outside the contract (w), 

Sud-Sect. 4. — Alterations ^ Additions, and Omissions, 

474. A power to order alterations, additions, or omissions in the 
contract will not extend to permit the architect or engineer to change 
the whole scheme of the work and turn it into something entirely 
different from that contracted for (a). Thus, if additions are made to 
a building, the contract still exists so far as it can be traced to liave 
been followed, but where the work is varied to such an extent that 
it is impossible to trace the contract at all, the contract must be 
treiited as abandoned, and the work as having been done under an 
implied contract to pay by measure and valued*). 

An unauthorised departure from the contract work by the con- 
tractor not only gives him no claim for extra payment, but may 
prevent his recovering payment under the contract, or even render 
him liable in damages for breach of his contract to complete the 
work in accordance with the specification and plans or liis covenant 
not to vary or deviate from the contract, when such a covenant is 
contained in the contract 

A limitation is sometimes placed on the employer’s or the 
architect’s right to vary, by specifying a percentage by which the 
contract sum may be increased or diminished. 


(^) See He Walton^on-Vie^Naxe Urban District Council and Moran (1905), 
Hudson on Building Contracts, Srd ed., Yol. II., p. 400. 

(/) litid T. Batte (1829), Mood. M. 413; Jtusaelly, Sa da Bandeira (Ffscoun^) 
(1862)» 13 C. B. (N. 8.) 149; Thorn v. London Corporation (1876), 1 App. 
Cas. 120. 

(m) Bussell v. Sa da Bandeira (FtsomH^), snpro, ^ Eiile, C.J., at p. 197 : 
** With rosp^t to such articles as were supplied uter the contract was fully 
completed, it appears to xne that they are entirely severed from the contract 
and from any restriotion contained in it." 

(m) R, V. Ate (1826), 1 Y. & J. (EX.) 37. 

(o) Pepper V. Burland (1792), Peake, 103, per Loi’d Kekyon, at p. 104. 

(p) Ellts V, Handen (1810), 3 Taunt 62 ; Ranger v. Great Western Rail Co, 
(1864). 6 H. L. Gas. 72 ; Whitaker ▼. Dunn (1887), 3 T. L. B. 602; Bottoms v. 
lorAs Contorotean (1691^ Hudson on Building Contracts, 3id ed., YoL II., 
p. 220 ; Forman <ft Co, Froprietary v. The Ship “ LiddasdaU^' [1900] A. 0. 190. 
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8bcz. 2. — lAabilitff to pay for AlUraHont and Additiont. 

SvnSrCT . 1 . — In Gentral . 

475. Where the contract is to construct a specified work for a 
lump sum, and there is no power to order extras or variations, the 
builder is bound to do the work as specified, and cannot recover 
anything for extras or variations, unless he can establish a new 
contract to pay for them either by showing that the employer 
expressly or impliedly ordered them (q), or that the architect, 
acting within the scope of his authority, did so, or that the employer 
ratified unauthorised orders of the architect (r), or that the employer 
accepted the work (s) either personally or by liis duly authorised 
agent 

476. In the case of such corporations as can only contract under 
seal, no such parol or implied new contract can be proved. The 
only binding form of new contract is one under seal(0. If the 
contract contains a power for the architect or engineer to order 
extras, bis orders will be binding on the corporation (a), but only 
so far as they are given in accordance with the contract (w). 

In the case of a company able to contract by parol, such a new 
contract to pay for extras can be proved in the same manner as in 
the case of a private person (x), 

477. Where there is a written contract, and a claim is made for 
payment for work allej^ed to be an extra, the contractor must 
produce the written document to prove that the work is in fact 
extra to that which he has contracted to perform (y), even when 
the employer has had the benefit of the work (a). But where there 
is a separate employment to do the additional work, the written 
contract need not be produced {b). 

The question whether the written document need be produced 
depends upon whether the work under the contract and that 
claimed for as additional are so mixed up that it is necessary to 


(7) See p. 23U, au(r, 

(r) See p. 233, 

(«) See p. 203, ns to what constitutes acceptance. 

(t) Ifomerahttm v. W'of vej'hampton Waterworks Co, (1851), C Exch. 137 ; Hut- 
ledge v. Farufntm Local Hoard (iSOl), 2 F. & F. *106 ; SteveuB v. Honnshw Hartal 
Hoard (\8HV), 01 L. T. 830. 

(«) V. Harmoath Urhttn District Cunudl (1807), 77 L. T. 383. 

(m?) Kirk V. Hromhy Union (18-18), 17 L. J. (cil.) 127; Thames Iron Works 
Co, V. Iloyal Mail Steam Vackrt Vo. (1801), 13 0. B. (n. 8.) 35S. 

(a*) Hauling v, Lomloii and North flVw/erw Jltiil, Co, (1853), 8 Exch. 807 ; and 
similarly, on tho analojory of a siile of land, Lowe y, London and North Western 
Hail. Co. (1852), 21 h. J. (Q. l».) 301. 

(y) Tincent v. Cole (1828), 1 Mo(m1. & M. 257 ; Jones v. Howell (1835), 4 Bowl. 
170 ; Purton v. Cole (1841), 11 L. J. (Q. B.) 70; Lovelock v. King (1831), 
1 Moo. & R 00 ; /follmrd v. Stevens (1841), 5 Jur. (o. 8.) 71 ; Edie V. Kingsford 
(1854), 14 O. B. 750 ; hUrles v. Southern (1861). H F. &F. 142 ; Hill y, ' 
(1804), 17 0. B. (.\. 8.) 202 ; Hujcton y. Cornish (1844), 12 M. & W, 426, See 
also Fielder v. Hay {l82H), 3 Moo. A F. 650; Sterens v. Pinney (1818), 2 Moore 
(0. P.). 340. 

(a) Hughes v. Budd (1840), 8 Dowl 478. 
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look at the written contract to see whether or not the work in 
respect ot which the claim is made had relation to it or not (e). 

478. If a sub-contractor is ordered by the employer to do work, 
the employer must pay him for it (d). If the sub-contractor claims 
against the employer for work done as extra to the principal contract, 
he must put the priticipal contract in evidence to show that the 
work is not included in it, and prove a distinct contract with the 
employer to do the work for which the action is brought (e). 

Sub-Sect. 2. — W//en the Employer it not liable for Extra», 

479. Where the contractor voluntarily, and without any request 
by the employer, does extra work, or employs better materials than 
iliose stipulated for, he has no claim against the employer for more 
than the contract price (/). 

Even though the employer should assent to alterations from the 
works si)ccified, he will not be liable to pay any more than the 
contract price, unless he either has expressly been informed, or 
ought to have known from tho nature of the alterations, that addi- 
tional expense might be incurred (fj). If the alteration is by way of a 
concession to the contractor, the employer cannot be charged more 
than the contract price (A). 

On tho other hand, it would seem by analogy that if the employer 
consents to the contractor making use of less expensive materials 
than those specified, he cannot, unless there is a new contract, 
claim that the contractor shall make a corresponding reduction in 
the price (/). 

480. Where the contractor refuses to perform work which is 
included in that specified and the employer promises to pay 
for it as an extra, such a promise by the employer is not bind- 
ing, as it is made without consideration and is a mere nudum 
2>avinm (A). 

481. If the contract provides that written orders from the 
architect shall be a condition precedent to payment for extras, and 
the employer personally gives verbal orders for extras, the question 


(c) Partorl v. Cole (1841), 11 L. J. (q. b.) 70, per Pattbson, J., at pp. 70, 71. 

\d) Wallis V. ItoHnson (1802), 3 P. & F. 307 ; and aee JJramah y. Abingdon 
(Lord) (1812), 16 East, 62, 66. 

(e) KerJes v. Southern (1861), 3 F. & P. 142. 

If) Wilmot V. Smith (1828), 3 (J. & P. 453 ; Formnn Co. Proprietary v. The 
Ship “ LuhltMef^ [19(8)] A. C. 190. 

(tf) Lovehn'k V. Knof (1831), 1 Muotl. & R. 00; Johnson v. Weston (1859), 1 
F. A F. 693. 

(A) Tharsis Sulphur and Copper Co. v. M*Klroy Js Sons (1878), 3 App. Cos. 
1040, where, during the executi(»n t>f a lump sum contract, the builders, finding 
it impossible to complete their contract without increasing the thickness 
specified in tho contract of cinlaiin ginlers, were alloweil to So so, and it was 
held that they could not claim for the increased thickness of the girders as an 
extra. \ 

(i) It might also be contended in such a case that the employer has waived his 
right to insist on the stipulated materials being employed. 

(A) Sharpe v. San Pauh Mail Cb. (187.3), 8 Oh. App. 597. 60S. 
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whether this may not amount to a waiver of the condition precedent Sect. 2. 
or to a new contract to pay for the extras has not been decided in Liability to 
any reported case ( 0 - Apparently, however, something more than pay for 
a mere verbal order is necessary, though there may be circum- Alterations 
stances which will entitle the contractor to recover (wi)« If the 
employer merely looks on and sees the extra work being done Additions, 
and says nothing, this does not amount to such waiver or new 
contract (n), 

Sub-Sect. 3. — Kxlrus ordered by the Architect, 

482 . Whore the additions or variations are ordered by the Extras must 
architect, the contractor, before he can recover for them, must 

show that it was within the sco2)6 of the architect's authority to authority to 
order them (c). onler them. 

Whether the architect was authorised to order the deviatioJis is a 
question of fact for a jury, except where it depends on the con- 
struction of the contract (;;). The authority may arise from the 
powers given to the architect by the contract, or from written or 
verbal instructions given to him by the employer, or from the course 
of business adopted by the parties. 

The autliority of the architect or engineer to order additions or 
variations does not empower him to completely change the character 
of the works contracted for (7). 

Sub-Sect. 4. — Effect of Final and Conclusive Certijicate. 

483 . If the contract makes the certificate of the architect Whenem- 
fnial and conclusive as to the amount to bo paid to the con- 

tractor for the works actually executed, or as to the amount of ** 

the balance or as to whether extras are within the contract or not, 
or have in fact been executed, such a certificate is binding on both 
parties (r), and the employer cannot avoid paying in accordance 
with it by alleging that extras had been allowed for which had not 
been done, or had been improperly done (»), or had not been 
ordered in the manner which was made by the contract a condition 
precedent to payment (t). The contractor cannot under such a 

(/) See Norwood v. Lathrop (1901), 178 Massachusetts Eep. 208, where it was 
held that a contractor could recover for extras done on the verbal orders of the 
employer*8 agent, given with the employer’s assent, as this amounted to a waiver 
of the requirement of written orders. 

fm) Franklin v. Darke (1862), G L. T. 291, where there was a stipulation that 
orders for extras should be in writing, and when the employer ordered extias 
verbally, saying, “ You do it, and you shall be paid for it,’' it was held that tho 
contractor could not recover. The question of waiver does not seem to have 
1)0011 l*&i80d* 

(n) Brown ▼. Rollo {Lord) (1832), 10 Sh. (Ct of Sees.) G67 ; but see p. 230, 

^ (o) R, T. Ptto (1826), 1 Y. & J. 37 ; Cooper v. Lanydon (1841), 0 M. & W. 60. 

(p) Wallis V. RoHnswi (1862), 3 F. & If\ 307. 

17) R, V. Peitt, sujvrat at p. 61. 

(r) Goodyear v. Weymouth and Mehomhe Regis Corporation (1865), 35 L. J. (c. r.) 

12; Richards y. May (1883), 10 Q. B. D. 400. 

(f) Laidlaw v. Ueutinys Pier Co, (1874), Jenkins and Raymond. Architect’s 
Uandbook, 4th ed., p. 238 ; Lapthorne v. St, Auhyn (1885), 1 T. L. R. 279 ; 

Rrunsdon w, Staines Local Board (1884), 1 Oab. & £1. 272. 

(f) Connor atid OlUg v. Bdfastt Weder Commissioners (1871), 5 L B. C. L. 55« 
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contract claim payment for extras, though all conditions have been 
observed in regard to them, if the architect does not include them 
in his certificate (it). 

Where, however, the clause making the certificate of the architect 
conclusive is not wide enough to include the question of extras, 
neither party will he precluded by the certificate from claiming or 
resisting payment for extras (ir). 

Sect. 3. — Orders in Writinr/. 

Sub-Seot. 1 . — Jn General, 

484 . Building and engineering contracts in most cases impose 
some conditions precedent upon payment for extras. The usual 
conditions are the following, one or more of which may occur in 
a particular contract : — 

(1) The contractor must obtain orders in writing for any extras ; 
(2) the orders must be signed and, in some cases, couidersigned ; 
(8) the orders must have been given before the construction of the 
work ordered; (4) the orders must have been given before com- 
l)letion of the works under the contract ; (5) the orders so given 
must be produced ; (C) weekly accounts must be delivered ; (7) a 
previous contract must be made for any extra work ; and (8) in case 
of dispute the price of the extras must be settled by the architect, 
or by arbitration, before any claim can be made. 

485 . Of these conditions the effect of the one most frequently 
employed is that orders in writing shall be a condition precedent to 
payment for extras. This condition, being a limitation on the 
powers of the architect, cannot be w’aived by him, though his power 
to give a final conclusive certificate may over-ride the limitation, 
and the contractor is not entitled, as against the employer, to rely 
on any implied authority of the architect or on any representation 
by him of parol authority to order such extras (a). The contractor 
cannot obtain relief from such a stipulation in the contract (6), nor 
can he get a decree for an account of extras not ordered in the 
prescribed manner (c). 

486 . The nature of building and engineering operations involves 
constant >Yritten communications between the architect or engineer 
and the contractor. These communictions contain instructions as 
to the manner of carrying out the works, the explanation of plans 
and drawings, detailed drawings of particular parts of the works, 
and answers to questions put by the contractor. Some of these 
from one point of view may amount to a direction to do some 
work additional to the contract, but to constitute an order in writing 


(ii) Bruntdon v. Btainn Local Board (1884). 1 Cab. & £1. 272. 

(w) Paihha v. Birmingham Corporation (18S6), 18 C. B. 2 ; Lorden y. Price 
(1896), Tht blunder (Amil 25, 1896). 

(a) Niwon y. Taf VoJsBaiL Co, (1848), 7 Hare, 186 ; Bautil y. 8a da BamUira 
(Ftfcounl) (1862), 13 0. B. (ir. 8.) 140; Lorden y. Price, aunra, 

(h) Kirk y. Bromlm Union (1848), 17 L. J. (OH.) 127. 

<c) Kixon y. Toff Vale Bail, Co,, ettpra. 
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the condition of the particular contract must be complied with, Bbct. 8. 
and this may require that the order should be given before the Orders in 
additional work is performed (d). A progress certificate (e), or Writing, 
any other form of subsequent approval of the extras, may not 
sufficient. 

Where the contract expressly stipulates that the work is to be done 
under the direction and to the approval of the architect, a communi- 
cation from, or a direction by, the architect as to the method of 
doing the work is not an order in writing for extras (/), and where 
by the contract extras are required to be ordered by the architect in 
writing under his hand, sketches prepared in the architect’s office 
and furnished to the builder, but not signed hy the architect, are 
not such orders in writing as are contemplated by the contract (7). 

In order to make the absence of written orders conclusive against 
the contractor, the terms of the contract relating to such orders 
must amount to making them a condition precedent (h). 


487 . The exceptional cases in which the contractor can recover when comli- 
for extras in the absence of orders given in the manner prescribed 
by the contract are the following : (1) where there is a waiver or ^ 

new contract to pay (/) ; (2) wliere the work is not additional, but with, 
entirely outside the contract (A:) ; (8) where the employer has pre- 
vented the performance of the condition by fraud or otherwise (1 ) ; 
or (4) where a final and conclusive certificate has included the 
extras (m). 

It might in certain circumstances be held to be a fraud on the 
part of an employer if he should request alterations and additions 
to be made, stand hy and see the expenditure going on, take the 
benefit of the expenditure, and then refuse payment on the ground 
that the expenditure was incurred without proper orders having 
been given for the purpose (71). 


488 . Although the absence of orders given in the prescribed Effect of con. 
manner is conclusive against the contractor’s right to recover, the ^ 
employer is not precluded, it would seem, by the existence of orders 
given in the prescribed manner from showing that the work ordered 
Rs an extra was in fact included in the work specified, unless a 
conclusive certificate has been given. 


{(1) ^‘The deed, when it requires written directions, clearly means written 
directions before the additional works should be done (Lamprell v. Billericay 
Union (1849), 3 Exch. 283, per Rolfe. B.. at p. 303). 

(e) See p. 212, ante, and Thareie Sulphur and Copper Co. y. McElroy <4; Sum 
(1878), 3 App. Cas. 1040. 

(/) Dohton V. Hudson (1867), 20 L. J. (c. P.) 163. 

(//) Myers v. Suul (1860), 3 E. & E. 306. 

{h) A condition merely binding the contractor to perform such alterations 
and additions as might be ordered was held in Canada not to be sufficient 
(Diamond y. McAnnany (1865), 16 Upper Canada C. P. 9). 

(t) See pp. 232, 233, ante. 

(k) See p. 230, ante, 

(/) See p. 239, post. 

(m) See p. 233, ante. 

(n) Hiil y. South Staffordshire Bad. Co. (1865), 12 L. T. 63, perTuaNXR, L.J., 
at p. 65. 
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Sub-Sect. of Ee/usal to give Ordm im VTrmig. 

489. The builder can refuse to perfom additional work not 
ordered in writing, if by the terms of the contract orders are 
required to be given in that way, but it he does perform such work 
witliout written orders, he cannot recover payment therefor (o). 

A contractor cannot claim an increased price for the contract 
work on the ground that the employers have caused him to incur 
additional expense by a proper exercise of statutory powers (p). 


Part X.— Maintenance and Defect Clauses. 

Sect. 1 . — DMnetion between Maintenance and Defect Clauses, 

490 . There aro various classes of conditions which are inserted 
in building and engineering contracts as to defects, repairs, and 
maintenance : e,{j,, (1) a general repairing condition which requires 
the contractor to keep the works in repair during some fixed period 
after the architect or engineer 1ms given his final certificate ; (2) a 
condition that the builder will rectify any defects in materials 
or work which are discovered within a fixed period ; (3) a main- 
taining and upholding condition under which the contractor may 
possibly be re(|uired to do more than repair, and which in some cases 
involves a contract on his part to keep the subject-matter of the 
contract in working order during the stipulated time {q) ; and (4) a 
condition that the contractor is to be liable for breach of contract 
for defective work appearing at any time. 

491 . Under such a covenant to repair from the date of the final 
certificate, the builder or contractor is apparently not bound to do 
more than repair the existing structure, including making good 
the effects of ordinary wear and tear as well as damage from other 
causes, and to keep it in the condition in which it was at the 
beginning of the i>eriod over which the obligation to repair extends, 
in the same way in which a lessee is bound to repair under a 
repairing lease ; but he is under no obligation, under a covenant to 
repair only, to substitute good materials for had, or to supply 
omissions (r). Under a covenant to rectify defects he is, in the 
absence of express stipulation, under no obligation to make good the 


(o) Thames Iron IVvrks Co. v. Rogal Mail Steam Packet Co. (18G2), 13 C. B. 
(x. 8.) 358 ; fluistll v. 8a da Bandeira (Viscount) (1862), 13 C. B. (N. 8.) 149 ; but 
•ee Murdoch v. Luckie (1897), 15 New Zealand L. R 296, 313. 
ip) Itighg T. BrisUd Corporation (1860), 29 L. J. (EX.) 359. 

(##) Sevmoaks^ Maidstone^ and Tunbridye Bail, Co, v. Lotuhat, ChathamtWul Dotter 
Bail, Co, (1879), 11 Oh. D. 625; Vuuliffe v. Hampton iricA- Local Board (1892), 
9 T. L. &. 378. 

(r) On the analogy of a lessee under a repairing lease see Proud/oot t. Jfari 
(1880), 25 Q. B. D. 42 ; lister v. Lane, [1893] 2 Q. B. 212. 
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eonse^nenees of wear aod tear, except so far as they may arise froa: 
defective construction (a). 

482 . If the contractor undertakes to make good defects discovered 
w ithin a fixed period, his obligation extends to defects discovered 
\rithin that time although the cause of those defects may not be 
discovered until after the expiration of that period {b). 

If the defects had appeared before the beginning of the period 
agreed upon, then rectification should have formed part of the work 
of completion, but the contractor will not be obliged to rectify tliem 
if he has once obtained a conclusive certificate of satisfactory 
completion, 

493 . Under a defects clause no liability to reconstruct the 
building or works can arise in case of their destruction by fire or 
other accident not caused by the contractor's default, as his obliga- 
tion is limited to making good any thing owing to defective construc- 
tion. Under a maintenance and repairing clause, he would, in such 
a case, be obliged to reconstruct the building or works (c), his 
obligation being a general one to maintain the buildings and make 
good all injury to them, however caused, e.\ceiit by default of the 
employer. AVhere, however, the destruction has involved some 
building or thing necessary to the existence of the contract works, 
the contract obligations will be at an end (d), 

494 . The employer's right of action on the breach of either a 
covenant to remedy defects or a covenant to maintain and repair 
is not postponed to the end of the period agreed upon (e). 

Sect. 2. — Notice to remedy Defects, 

495 . Building contracts usually contain a provision that if the 
builder does not remedy the defects, or execute the repairs he has 
undertaken to perform, the employer may employ another builder 
lo do the work and charge the defaulting builder with the cost. 

If the contractor neglects to perform his obligation to remedy 
defects under a contract which provides that he shall do so 
during some fixed period, the employer, it would seem, must give 
him notice that defects have appeared, in cases where the contractor 
is not in possession, and also give him an opportunity to remedy 
the defects by allowing him within a reasonable time to enter the 
site of ihe works and to do that which is necessary. This restriction 
of the contractor’s liability is in accordance with the general rule of 
law that, where a person who is not in possession of a building is 
under an obligation to repair it, this obligation is conditional 


(a) District of Columbia v, Clephaue (1884), 110 U. S. (3 Davis), 212. 

(b) Cunliffe v, Hampton Wick Local Doaref (1692), 9 T. L. B. 378 

(c) Brecknock and Abergavenny Canal Navigutivn v. Dritchard (1796), 6 Term 
Rep. 760 ; Bullork v. Dommiit (\“96), 6 Term Rep, 650 ; Digby v, Alkinson (1816), 
4 Uamp. 275 ; London, Leith, Edinburgh, and Glasgow Shipping Co, ▼, Ihijjws 
(1841), 3 Maeph. (Ct of Sess.) 929. 

id) See p. 194, ante, 

(c) See Lttxmore v. Jtobeon (1818), 1 B. & Aid. 584. 
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on his haying received notice that the building is in need of rej^irs 
within the meaning of his obligation, and on his having been given 
an opportunity to enter and perform that obligation (/). 

If, however, the builder has stated that he will not remedy defects 
or execute repairs, or has in any other way dispensed with notice, he 
will be liable to be charged with the cost of the repairs, even if he 
has not bad notice of them 0/). 

The question whether, if the builder or contractor knows of 
the existence of the defects or of the necessity for repairs, actual 
notice to him is still necessary, has not been decided in any reported 
case. The reasoning on which notice is required is that, where 
there is knowledge in the one party and not in the other, there 
notice is necessary (/^), and before the contractor can be charged 
with a breach of duty he must have notice that the time for doing 
it has arrived, so ns to have an opportunity of performing his 
obligation (i). It may also be suggested that if notice is not given 
to the contractor who has knowledge of the defects, he has no mean.s 
of knowing that the employer considers that there are defects or 
means to stand on his rights and to insist on the work being 
remedied. 


Part XI. — Breach of the Contract. 

Sect. 1. — What amounts to Breach of the Contract. 

Sub-Sect, l.— Z/y the Employer. 

496. If the employer does not provide the site at the appointed 
time, or does not appoint an architect, or otherwise does not observe 
some condition precedent to the contractor's liability to commence 
the work, the contractor can at once throw up the contract and bring 
an action for damages for breach by the employer (A). If, however, 
the contractor elects to proceed with the work, he may, according 
to circumstances, be relieved from stipulations in the contract as to 
completion to time, liquidated damages etc., and still have an action 
for damages (/). 

497. If the breach by the employer occurs during the progress 
of the work, it depends on the particular circumstances of the 
case whether the breach goes to the root of the contract or not. 
If it goes to the root of the contract, the contractor is entitled to 


(/) Makin v. H aftiwson (187(n, L. R. C Exch. 25 ; L(mdon and South Western 
Mail, Co. V. Flower (1875), 1 C. P. D. 77 ; Hugall v. M*Lean (1885), 53 L. T. 94. 
See generally, titlee Real Pbopertt and Ceattels Real ; Landlord and 
Tenant. 

(y) Johnstone v. Milling 2 T. L. B. 105. 

(4) London and South Tl'estem Mail. Co. v. Flower (1875), I C. P. P. 77, i>ff 
Brett, J., at p, Sh. * 

(») ZW., Denman, J., at p. 86. 

(4) See p. 198, note. 

(0 See p. 244. post. 
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a\)andon the contract and seek his remedy in damages at once. 
On the other hand, if it does not go to the root of we contract, 
he must go on and complete the work and then sue for damages 
in addition to the contract price (m). As a general rule, the longer 
the works have been in progress and the nearer they are to com> 
pletion, the less likely is it that a breach of some particular 
stipulation acts as an abandonment or rescission of the contract 
so as to entitle the contractor to treat the contract as having been 
put an end to (n). 

If the employer gives notice to the contractor not to do any 
more work, that amounts to a total breach, and entitles the 
contractor to treat the contract as rescinded (o) ; but the notice 
must be final (p). 

The contractor has always an option to treat a breach by the 
employer which goes to the root of the contract, and which 
would have entitled him to throw up the contract, as a partial 
breach, and to continue the works to completion, and then seek his 
remedy in damages in addition to the contract price (q), 

Sub-Sect. 2. — Ifi/ the Contractor, 

498 . The entire abandonment of the work by the contractor will 
justify the employer in treating the contract as having been 
rescinded by the contractor (r). The same considerations apply, 
in the case of breach of particular stipulations by the contractor, 
as in the case of similar breach by the employer (a). But 
where the contract provides that the contractor shall observe 
particular stipulations of the contract, such as a prescribed rate of 
progress, completion to time etc., under penalty of forfeiture of the 
contact, the breach of such a stipulation by the contractor may 
entitle the employer to exercise his powers of forfeiture (6). 

Sect. 2. — Damages for Breach of Contract, 

Sub-Sect. 1. — Damages for Default of the Contractor, 

499 . Although the employer has paid the contract price, he may 
bring an action for damages for the incomplete performance of the 
contract (e), while in case the price under an entire contract has not 
been paid, the contractor cannot recover it if he has not performed 


(m) Hosking y. Pahatw Carnation, Ltd, (1891), 8 T. L. B. 125. See alto 
Mersey Steel and Iron do, v. Naylor ^ JJenzon & Co, (1884), 9 App. Oas. 424, per 
Ijord Blackburn, at pp. 442, 443 ; Rhymney Rail. Co. v. Brecon and Merthyr 
Tydjil Junction Rail, Co, (1900), 69 L. J. (cn.) 813. 

(w) Cornwall y. Henson, [1900] 2 Ch. 298, 303. 

lo) Cort y. Amhergate etc. Rail. Co, (1851), 17 Q. B. 127. 

(p) Boditi O/ndrale de Paris v. Milders (1883), 49 L. T. 65; Bartholomew v. 
Marlewick (1864), 15 0. B. (n. 8.) 711; Mersey Steel and Iron Co. y. Naylor, 
Benzon A Co., supra, 

(q) Frost y. Knight (1872), L. B. 7 Exch. Ill, per CooEBUBN, O.J., at p. 112. 
M Mersey Steel and Iron Co. y. Naylor, Benzon ds Co,, supra. 

(o) See p. 238, ante, 

(6) See pp. 252 et seq., post. 
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the coatract, but will be liable in damages to the employer for 
the breach (d). In estimating such damages, however, the value 
to the employer of the work done would have to be taken into 

consideration. , . . , 

Where the employer has accepted work which has not been 
performed in strict conformity to the terms of the contract, but has 
reserved any claim he may have for defective performance (e), the 
employer may be entitled, depending on the terms of the reserva- 
tion, to a reduction of the price payable to the contractor. 

Subject to the Statute of Limitations (/), the lapse of time does 
not absolve the contractor from his liability for defective work, 
although it may make it more difficult to prove that the work was 
defective (g). 

600. The measure of damages for failure by the contractor to 
complete a building or engineering contract will include, first, the 
difference (if any) between the price of the work as agreed upon in 
the contract and the cost the employer is actually put to in its 
completion (/t), and, secondly, any loss of rent of the building, or 
any loss of use of the building which may accrue to the employer in 
consequence of any delay in obtaining the completed building or 
works through the contractor’s breach of contract (i). The right to 
recover the second item of damage is dependent on whether the use 
for which the building or works were intended was within the con- 
templation of the parties at the time when the contract was made. 
In certain cases, the measure of damages maybe the loss of interest 
on the cost of the contract works, and of tho land on which they are 
constructed (j). 

601. Where the employer intends to use the building for some 
special purpose which is unknown to the contractor, the employer is 
entitled to recover as damages for the breach of contract the loss of 
use of the building for the purpose for which tho contractor might 


(d) WaterB v. Town'i (1853), 8 Exch. 401. 

(e) Ab was the case in Oilleapiey, JJowden (1885), 22 Sc. L. R. 527. 

(/) See title Limitation of Actions. 

(fi) M'lulyre v. Oallacher (1883), 11 R. (Ot. of Sees.) Gl. 

(A) Thorntitn v. Place (1832), 1 Moo. & R. 218 ; Chapel v. Ilicke* (1833), 2 
Or. & M. 214; Pvrtman v. Middlettm (1858), 27 L. J. (c. p.) 231 ; Elbinger Actien 
(JeeelUcha/t v. (1874), L. li. 9 Q. 15. 473 ; HefcA, Perrin cfc Co. v. 

Anderettn <2 Co* (1891), Gl L. J. (q. b.) 167. 

(i) Fletcher v. TayUur (1855), 25 L. J. (a P.) 65 ; Watere y. Towere (1853), 
8 l^oh. 401 ; Hydraulic Engineering Co* v. McHaffie (1878). 4 Q. 15. D. 670 ; 
Cory y* Thames Ironworke Co, (1868), L. R. 3 Q. R. 181 ; Ee I'rnit and Humber 
Co*^ Ex parte Cambrian Steam Packet Co* (1868), 4 Ch. App. 112; Gillespie y. 
Howdent eupra; Marshall ▼. Macintosh (1898), 78 L. T. 750. 

H) Shejmerd y, Pybus (1842), 3 Man. & O. 868 ; Wilwn y* Oentral Iron Screw 
Coulery (Jo, (1877), 47 L. J. (Q. B.) 239, 240. See also coses as to damages for 
the loss of the use of ships {'The Greta Holme, [1897] A. C. 596; The 
Mediana, [1900] A. 0. 113; The Marpesm, [19061 P. 95). Compare Smith y* 
Johnson (1899), 15 T. L. R. 179, where the builder used improper mortar, in 
oonsequenoe of which the local authority caused the building to be pulled down, 
and the building owner recovered both the coat of pulling down and rebuilding 
and the ground rent for the time occupied in doing so. See, generally, title 
IlAMAQEa. 
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have reasonably supposed it was to be used, if the employer has 
actually sustained &mage to that extent {k)» 

If, by reason of the construction not being such as was stipulated 
for in the contract, the work is not only useless to the employer, 
but actually causes damage to him, as by the breaking of a 
drain defectively constructed by the contractor (Z), or by the bursting 
of an engine supplied by the contractor (m), a further element of 
damages is introduced, namely, compensation incurred for injuries 
occasioned by the accident. 

502. It has been held that where defects in the performance of the 
work contracted for remain undiscovered owing to the negligence and 
default of persons employed by the employer to supervise the work, 
the utmost which the employer is entitled to recover is the sum which 
it would have cost to remedy the defects at the time when they might 
have been discovered by the exercise of reasonable diligence (n). 

503. Damages for non-completion to time will include a sum 
sufficient to compensate the employer for not having the use of the 
building or works between the expiration of the time limited by the 
contract (o) and the time when the work was completed. No 
damages can be recovered for the loss of the use of the building for 
any special purpose unless such purpose can reasonably be supposed 
to have been in the contemplation of the parties when they entered 
into the contract (p). These sums are recoverable in cases whore 
the contract does not provide for liquidated damages for delay (q), 
or where liquidated damages are provided for, but the stipulation 
to that effect has ceased to be applicable (r). 

504. In the case of defective work done by the contractor the 
employer may defend an action for the price on the ground of breach 
of the contract, and counterclaim for the damages which he has 
sustained. The reduced value of the work owing to its defective con- 
struction may be an element of such damages («), or he may bring 
an independent action against the contractor (t ) ; and the fact that 
he has not attempted to counterclaim in a previous action by the 
contractor will not operate to preclude him from bringing the 
independent action (u). Even when the employer has in an action 


(Ar) Cory v. Thames Ironworks Co. (1868), L. R. 3 Q. B. 181. 

(/) Mowbray v. Merry weather, [1895] 2 Q, B. 640, C. A. 

(m) Mackay v. Dannister (1885), 16 Q. B. D. 174, per Pollock, B., at p. 176. 

(w) lie Trent and Humber Co., Ex parte Cambrian Steam Packet Co. ^1868), 4 
Ch. App. 112. 

(t*) Wilson y. General Iron Screw Colliery Co. (1877), 47 L. J. (Q. B.) 239. 

(p) This is on the analogy of a tenant who covonante to give up in good 
repair, and does not do so, bein^ obliged to compensate his landlord for the loss 
of rent during the period occupied in doing the repairs {Birch v, Clifford (1891), 
8T. KR. 103). 

{<]) See p. 243, post. 

(r) See p. 244, . In this latter case the loss must bo estimated from the date 

when, considering all the circumstances, the contractor ought to have completed. 

(s) Mendel V. Steel (1841), 8 M. & W. 858. 

(0 Compare Jones v. Bright (1829), 6 Bing. 533 ; Poulton y. Lattimore (1829), 
9 B. & 0. 250 ; Mondd y. Steel, supn. 

(h) Bigge y. Burbidge (1846), 15 M. & W. 598; Davis y. Hedges (1871), L. R. 6 
Q. B. 687, 690. 
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hy the contractor obtained a reduction of the price on account of 
defective work, he may yet bring an action for particular items 
of damage which could not have been recovered in the former 
action (a), 

Sub-Sect. 2,—T)amage$ /or the Default of the Employer, 

506. As before stated (b), claims by the contractor on account of 
defaults by the employer fall into two classes : first, where there is 
a hreacli by the employer going to the root of the contract, and the 
contractor does not proceed with the work ; and secondly, where 
the contractor treats the breach as partial and continues the work. 

In the first class, if the breach was previous to the commence- 
ment of the work, the measure of damages will be the amount of 
profit the contractor would have made if he had been allowed 
to do the work (c). If, however, the work has been partially 
ixirforrned, the contractor has an option to bring his action either 
h)r damages for breach of contract, or for the fair and reasonable 
value of the work actually executed and of the materials supplied 
ignoring the contract, or he can sue for both alternatively (d). 

In the second clas.s, where the contractor continues the work, 
tlic most usual circumstances which give rise to claims are delay 
in giving the contractor possession of the site or in the supply of 
drawings, or suspension of the works caused by some act or omission 
of the employer and a consequent increase of expense in the per- 
formance of the works («). Such claims also arise where the con- 
tractor becomes liable in damages to a sub-contractor through 
the default of the employer, in which case, if the existence of the 
sub-contract is known to the employer, it would seem that the con- 
tractor could claim, as an element of damages against the employer, 
the damages which he has to pay to the sub-contractor (/). 

A contractor may also be entitled to damages for the loss of 
the use of his plant kept idle in consequence of the default of the 
employer and various other items of damage depending on the 
circumstances [g), 

Skct. 3. — Penalties and Liquidated Damages, 

Sub-Sect. 1 . — In Oeneral, 

506. In order to secure the punctual execution of building and 
engineering contracts it is a common practice to insert stipulations 


(a) Afundel y. Steel (1841), 8 M. & W. 858. 

(i) See p. 238, ante, 

(c) On the principle involved in Inchbald v. IKeetern Neilgherry Coffee Co, 

» 17 C. 15. (n. 8.) 733. See also Masterton v. Brooklyn Corporation (1845). 
(W.Y.) 01,69. ^ 

id) Ladder v. Slowey, [1904] A 0. 442. 453. 

(«) Lawton v. Wamtey Local Board (1883), 48 L. T. 507. 

(/) See Sawdon v. Judrew (1874), 30 L. T. 23. 

(g) On the analogy of cosea of the loss of services of a ship^ in which the 
damages recoverable are not restricted to ** tangible pecuniaiy loss,’* a 
definite sum out of pocket owing to the loss of the services. See The Oreta 
Holme, [1897] A. 0. 596, per Lord HERsenELL, at p. 604 ; The MediatM, [1900] 
A 0. 13 ; The Afarpetta, [1906] P. 95. 
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therein that, in the event of the works not being completed by 
a stipulated time, a sum or sums of money shall be payable by 
the contractor to the employer (/«). This may be by way either 
of penalty or of liquidated damages. If the effect is to provide for 
the payment of a penalty, it binds neither party as to amount ; 
but if the effect is to provide for the payment of liquidated damages, 
it is binding on both parties because they have themselves assessed 
the damages for the breach of contract (i). The usual stipulation 
is for a payment of so much per week or per day for delay after the 
expiration of the period fixed for completion. Where a sum of so 
much per day is &ed, Sundays and other holidays must be included 
in the computation, unless the damages are fixed at so much for 
each “ working day ** (k), 

507 , Whether the sum or sums of money payable by the 
contractor in case of delay are to be treated as liquidated damages 
or a penalty is a question for the judge, and depends on the 
intention of the parties, to be ascertained from the terms of the 
contract (Z). 

The payment of so much per week or per day for delay 
has in many cases been held to be liquidated damages (m), so 
also has the payment of a single sum for non-completion to 
time (n). 

Sub-Sect. 2. — Release of Liquidated Damages or Penalties in General, 

508. Where the liquidated damages are stipulated for at so much 
per day or per week, there must be a definite date from which they 
are to run. If no such date is fixed by the contract, or if by the 
operation of intervening circumstances the date fixed by the contract 
has ceased to be operative, and there is no provision in the contract 
under which another date can be substituted, all right to recover 
the sum stipulated for as liquidated damages has been put an 
end to (o), because there is no date from which the penalties 
can run. 

In many cases the time fixed by the contract ceases to be 
applicable on account of some act or default of the employer or his 
architect. A provision, therefore, is generally inserted, in order to 
avoid such acts or defaults destroying the right to liquidated 
damages, by which the architect is empowered to grant an exten- 
sion of time in certain specified events, and the contractor is 
hound, in case such an extension has been properly granted, to 


(A) Legge v. Harlock (1848), 12 Q. B. 1015. 

(t) See Lowe v. Peers (1768), 4 Burr. 2225; and title Damages. 

{k) Brown v. Johnson (1842), 10 M. & W. 031. 

ll) See further, title Damages. ^ , 

(m) Johnston v. Robertson (1861), 20 D«nl. (Ct. of Sess.) 646 ; Crux ▼. Aldred 
(1866). 14 W. R. 656; Bonsall v. Byrne (1867), L B. I C. L. 573 ; Re Newman, 
Ex parte Capper (1876), 4 Ch. D. 724 ; Law r. Redditch Local Board, [1892] 1 
Q.B.127,O.A.;/t«W7u7e««di4rM«r(1901),17T.L.E.-l6I;t;/yde5an' “ / 
and Shipbuilding Co. v. Yzqmerdo y Castaneda {Don Jvsi Hamos), [1905] A. (1. 6. 
(jt) Law V. Redditch Local Board, supra. 

(o) Dodd ▼. Churton, [1897] 1 Q. B. 562. 


Sect. 3. 
Penalties 
and Liqui- 
dated 
Damages. 


When 
liquidated 
damages or 
penalty. 


Necessity for 
definite date 
from which 
damages to 
run. 


When time 
fixed in 
contract is 
extended. 



244 


BUILDINO COXTRACTS, ENGINEERS, AND ARCHITECTS. 


. 8 . 

PentltieB 
and Idqtti* 
dated 
Bamatfes. 


Waiver nf 
liquirlfttcd 
damagei. 


complete within the extended time. This has the effect of suhsti- 
luting for the time fixed by the contract a new time from which 
the liquidated damages are to run. 

But such a new time can only he substituted for the original 
time, under such a power, where the extension is given under the 
circumstances and in the events expressly stipulated by the con- 
tract (p). Thus, a power to extend the time in the event only 6f 
strikes or other causes beyond the contractor's control would not 
authorise an extension of time for delay in giving to the contractor 
possession of the site (q). In such a case the contract time would 
tiave ceased to be applicable, because of the delay in furnishing the 
site, and there being no power to fix another date for delay from 
such a cause, there would be no date for completion or from which 
the liquidated damages could run. 

Liquidated damages cease to be payable where the employer 
has waived the right to insist on them, c.^., where he has failed 
to deduct or retain the liquidated damages in cases where it is 
imperative on him under the contract to do so (7). 


Sub-Sect. 3. — Release hy Ivierference and Prevention. 

Dcluycniwiod 609. There are many ways in which the completion of the 
by employer, works by the contract time may be prevented hy the act or default 
of the employer («), as, for instance, by ordering extras or not 
providing the site at the proper time, failure to supply drawings 
etc., or failure to supply any materials which the employer has 
agreed to supply. Where the effect of extras being ordered by the 
employer is to delay the contractor, it is clear that, in the absence 
of special stipulations in the contract, the date fixed for completion 
is made inapplicable and the contractor relieved from his liability 
to pay liquidated damages for delay (0. The onus lies on the 
contractor to prove that the delay was in fact caused by some act 
or omission of the employer (a). 

The cases relating to release from the obligation to pay 
liquidated damages for delay in consequence of some delay caused 
by the employer seem to fall into three classes : (1) where a power 
to extend the time has been properly exercised ; (2) where there 
was such a power, but it has not been properly exercised; and 
(3) where there was no such power. 

Extenilon of 510. In the first class of cases, the power of extension must 
time. liave been exercised bv the person designated, within the time 

which the contract either expressly or impliedly limits for that 
purpose, in the manner and for the events stipulated in the contract. 


(;•) n>//« ▼. Army and Navy Ca-^operative Society ^ Lid. (1902), 86 L. T. 7<J4. 
{q\ Ibid. 

(r) See Falkingham v. Victoria Railtvays Cofnmissionrr, [1900] A. C. 452. 

(•) See p. 238, ante. 

(t) Wutwood V. Secretary of State for India in Council (1863), 7 L. T. 736 ; 
Road ?. Churton, [1897] 1 Q. B. 562.' 

(a) Afort'i Dock and Engineering Co. v. Wadey (1905), 22 T. L. B. Cl. 



Part XT.—Breach of the Contract. 


215 


Apparently the proi^er time for allowing an extension is when 
the event happens on which the extension depends. If, for 
example, extras are ordered which delay the work, an extension of 
time should be made before the time when the delay is caused 
thereby. The effect of delay caused by such an order would be to 
set the lime at lar;:e, at any rate for the time being, and it might be 
permanently (/>). AVIien this delay has once occurred the architect 
or engineer might, depending on the terms of the contract, have 
then no power to extend the time so as to reimpose on the con- 
tractor the obligation relating to liquidated damages (c). It would 
seem, how^ever, that the extension must in any case be made at a 
reasonable time before the time limited for completion of the work 
has expired (unless there is some power in the contract to extend 
the time after completion), so that the contractor may know the 
time within which he has to complete and arrange his work 
accordingly. 

If, however, the contractor applies to the architect for an exten- 
sion of time and obtains it, he may thereby waive any rights to 
object to the architect’s jurisdiction which otherwise he might 
have (d). 

611. The other two cases, where there is power to extend, but 
such power has not been exercised, and where there is no power to 
extend, may be considered together. 

In either of these cases the effect of delay caused by the 
employer is to set the time at large, and exonerate the builder from 
liquidated damages for delay (e), the general rule of law being 
that the performance of a condition is excused by obstruction on 
the part of the obligee (/). The onus of proof of such obstruction 
lies on the obligor {g). 

Where, however, the contractor has undertaken to do the specified 
work, together with any extras that may be ordered, within the 
specified time (/i), he has by this undertaldng expressly deprived 
himself of the protection of the rule, so far as concerns the 
ordering of extras. 

512. The architect, in the absence of an express stipulation to 
that effect, is not entitled to decide the question whether delay in 


(fc) Dodd V. CliurtoH, [1897] 1 U. IS. uG-*. 

(c) Anderann v. I'napeka Convtif Council (1900^, 19 New Zealand L. R. 1, in 
which case Stout, C,J., considered the effect of all the Englisli leading cases 

on the point also Murdoch v. Luckie (1897), 15 New Zealand h. R. 29G. 

{d) Saitin V. /We (1901), Hudson on Building Contracts, 8id ed., Vol. IL, 
p. ti37. ^ 

(e) Jltisaell v. Su da Bandeira {Viacount) (1802), 13 C. B. (n. 8.) 149 ; Weatwood 
V. iSecretari/ of State for India in Council (1863), 7 L. T. 736 ; Dodd v. Churton^ 
a Ultra, ^ 

(/) C]!om. Dig, tit. Condition, L. (6) ; Holme v. Ouppy (1838), 3 M. & W. 387 ; 
7horiMl V. NeaU (I860), 2 L. T. 539; Courtuay v. WaUrford and Central 
Ireland Bail, Co, (1878), 4 L. R. Ir. 11 ; Dodd y, Churton, anpra. See also 
Mwlcay \, Dick (1881), 0 App. Cas. 251. ^ 

ig) Steel v. Bell (1900), 3 F. (Ct. of Sess.) 319 ; Mort'a Dcnk and hngineering 
Co. V. Wadey (1905^ 22 T. L. R. 61. ^ ^ ^ « . . . ^ 

(h) Jonee v. St. JohnU College^ Oxford (1870), L. R. 6 Q. B. 116; Tew ▼. 

Newhold-on-Aivn United Diatrid ScAW Board (1884). 1 Cab. & Kl. 200. 
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the carrying out of the works has been caused by his own 
obstruction or that of the employer (t). 

Sub-Sbct. 4.— iJr/ease hy Failure to deduct the Liquidated Damages, 

513. Different building or engineering contracts vary in the 
manner in which they provide that the employer shall obtain 
payment of the liquidated damages for delay. 

Where it is merely provided that the employer shall be entitled 
to deduct or retain such liquidated damages as and when they 
become due from any payments to be made to the contractor, 
without any independent covenant on the part of the contractor to 
pay the liquidated damages, the employer will lose his right to 
claim the liquidated damages which have already accrued if 
he does not so deduct them (A). Where, however, the contract 
contains an independent covenant by the contractor to pay the 
damages, coupled with a right for the employer to deduct or retain 
them from payments to be made by him, tlie employer has a double 
remedy, and though he may ha\^e lost the right of deduction, he 
may still recover the liquidated damages against the contractor (a). 

Sub-Sect. 5. — Release hy Forfeiture^ 

614. If the employer exercises his power to forfeit the contract, 
then, unless there is a provision that in that event the liquidated 
damages are still to run till the date of actual completion, he 
cannot claim liquidated damages after the date of forfeiture (6). 

If the determination of the contract by the employer with the 
work is wrongful, the remedy of the contractor is the same as in 
other cases of breach of contract (c). 

Where, however, the contract, in the case of forfeiture by the 
employer, either expressly fixes or provides means to ascertain a 
date up to which the liquidated damages are to run, or declares 
that forfeiture is not to affect in any other respect the liabilities 
of the contractor, the employer may be entitled to liquidated 
damages up to the time of actual completion (rf). 

615. Where the liability of the builder to pay liquidated damages 
for delay has ceased by reason of a forfeiture, the remedy of the 
employer may be either expressly provided for by the terms of the 

llolteris V. llury Commissioners (1870), L. R. 6 C. P. 310 ; Lawson v. 
Wallasey Local Hoard (1883), 48 L. T. 507 ; Wdls v. Army and Navy Co-operative 
Society, Lid. (1902), 86 h, T. 764. 

{k) Macintosh y, Oieot IVestern Rail. Co. (1865), 11 Jur. (k. s.) 681 ; Laidlaw 
V. Hastings Pier Co. (1874), Jeitkius and Raymond, Architect’s Ijeg^ Handbook, 
4th ed., p. 238. 

(а) Fletcher y. Dyche (1787), 2 Term Rep. 32: Dutdeworth y. Alisem (1836), 

1 M. & W. 412; Clydebank Engineering and Shipbuilding Co. y. Yzquierdo y 
Castaneda {Don Josi Hamos), [1905] A. 0. 6. 

(б) See He Neuman, Ex parte Capper (1876), 4 Ch. D. 724, revei-sed in ('ourt 
of Appeal on other grounds, 40 L. J. (bcy.) 56. 

(c) Seep. 245, ante; Felton v. ir/ume(i90<i), Hudson on Building Con ti'acts, 

3rded., Vol.IL, p.455. 5 , 

(d) He Yeadon JfTitencorAs Co. and Dinns (1895), 72 L, T. 538; Simpson y. 
%'rim Town Votnmissiimers (1898), 32 I. J 4 . T. 129. 
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forfeiture clause, or, in the absence of any such provision, may 
lie in an action for unliquidated damages for breach of the 
contract (e). 

Where the employer is entitled to deduct the liquidated damages 
already accrued from the payments on account, and has done so 
before forfeiture or abandonment, it would seem that the contractor 
may have to bear the loss of the liquidated damages so far as they 
have actually been deducted (/). 
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Sub-Sect. 6. — lielease hy Ifaiwer, 

616. The employer can always expressly waive the right to Waiver, 
liquidated damages by a new agreement, or, except in the case of a 
corporation which can only contract under seal (<7), can do so by 
implication. The question of what amounts to waiver is governed 

by similar considerations as in the case of waiver of the right to 
forfeit the contract (/i). 

Where the architect has a general power to extend the time for «y architect’# 
all causes, and to take any liquidated damages due from the builder certift- 
into account in certifying for the final balance, the right to liqui- 
dated damages will be lost if the architect certifies lor the final 
balance without taking the liquidated damages into account (t). In 
such a case it will be presumed that he has extended the time for 
completion, unless it is proved or admitted that the matter has not 
been determined by him, or was not expressly or impliedly within 
his jurisdiction (/). 

In the case of a shipbuilding contract, where there is delay in 
delivery, an employer who is not ready and willing to accept the 
ship before the contractor is ready and willing to deliver her is 
not entitled to deduct liquidated damages for delay (/.). 

Sub-Sect. 7 . — Recovery of Liquidated Damages, 

617. As before stated (/), the provisions as to the mode of recovery Mode of 
of liquidated damages vary in different contracts. Where they are 

only allowed to be deducted, no other mode of recovery is possible. 

Where there is an independent covenant on tlie j^aid; of the 
contractor to pay them, they can be counterclaimed in an action 
hy the contractor for the price, or they may bo made the subject 
of a separate action, apparently even when there was a previous 
opportunity of raising the question by a counterclaim, as in the 
case of a claim for defective work (///). 


(«) See p. 249, post. 

{/) FeUon v. Wharrie (lOOO), Uudson on Building Contracts, 3rd od., 
Vol. II., p. 455, per Lord Alvbrstonb, C.J., at p. 458. 

Sm Kirk V. Bromley Union (1848), 2 Phil. 040. 

(A) See p. 259, qmt. 

(0 Arnoldx, ira/Aer (1859), 1 F. &F. 671 ; Laidlaw v. Uaslings Bier Co. (1874), 
Jenkins and Baymond, Architect’s Legal Handbook, 4th ed., p. 238. 

(j) Jones T. John^s College, Oxford (1870), L. K. 6 Q. B. 115; British 
Thomson ffousion Co. ▼. West Brothers (1903), 19 T. L. R. 493, 

(k) Forrest <fc Son, Ltd, y. Aramayo (1900), 83 L. T. 335. 

(0 See p. 246, ante. 

(m) Davis v. Hedges (1871), L. B. 6 Q. B. 687. See also cases cited m note (u), 
p. 246, ante. 
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In the absence of express provision, a certificate from the 
architect to the effect that liquidated damages have accrued 
is not a condition precedent to trie right to deduct, set off, or sue 
for them (n). 

The condition that the sums payable shall be ‘*as and for liqui- 
dated damages ’* is generally in favour of the contractor (o). 

Sud-Sect. 8 . — Jleeovery of Unliquidaied Damages wlten Right to Liquidated 
Damages has gone» 

618. WlHEjro the time fixed by the contract has ceased to be 
applicable in consequence of some delay by the employer, and con- 
sequently his right to liquidated damages has gone, he can have no 
claim for unliquidated damages provided the builder completes 
within a reasonable time (p). If in such a case the builder should 
not complete within a reasonable time, the question arises whether 
the employer is entitled to unliquidated damages, and if so, what 
the measure of those damages is. 

This question does not appear to have ever been decided. It is 
suggested, however, that where the employer is the cause of the 
delay he could not recover more than the rate per day or per week, 
as the case may he, of the liquidated damages stipulated for by the 
contract {q)* 

Sect. 4. — Specific Performance. 

619. The courts will not grant specific performance of an 
ordinary building or engineering couiract (?•), although in the case 
of a building agreement where the consideration is the grant of a 
lease («) such relief can he gi\en (0* 

A contractor, however, may in certain circumstances obtain an 
injunction to prevent the employer from expelling him from the 
works pending arbitration under the contract (a). 


(«) See Carter y, Laudry (1880), 3 Pugsley and Biirbridge, New Bmnswick, 51 6. 

(o) Re Garrad, Kx parte Neiviit (1881), 16 Ch. D. 522, per BuE'iT, J., at 
p. 529: “The words ‘as and for liquidated damages’ are insert^ in favour 
of the builder. If they were not there, the landowner could also bring an 
action for damages for the breach of the agreement.’’ 

(p) Tyers v. Rvsedale and Ferryhill Iron Co, (18T5), I.. R. 10 Exch. 195 ; and 
compare Ford v. Cotesworth (1870), L. R. 5 Q. B. 544. 

(q) The employer having by the contract estimutod the amount of injury 
delay would cause him, it would seem inequitable, when by the fault of the 
employer the provision as to liquidated damages has oeased to be applicable, 
that the contractor should be liable to pay a greater sum ])er day for delay. 

(r) Lucas y. Commer/ord (1790), 3 Bro. C. 0. 166; Moseley y. Virgin (l796), 
3 Yes. 184 ; Simth Wales Rail. Co, y. Wythes (1854), 1 E. & j. 186; Oreenhill y. 
J ale of Wight (Newport Junction) Rail. Co. (1871), 23 L. T. 885; Merchants* 
Trading Co, y. Danner (1871), L. R. 12 Eq. 18; Wood v. Silcixdt (1884), 50 
L. T. 251. 

(s) See p. 159, ante. 

(<) Olloy y. Fisher (1886), 34 Ch. 1). 367; lowthery. Heaver (1889), 41 Ch. D. 
24 A See also Cnhitt y. Smith (1864), 11 L. T. 298; Uephum y. Leather (1684), 
50 L, T, 600; WdvtrhampUm Corporation y. Emmons, fl901] 1 K. B. 515; 
Molyneux v. Richard, [1906] 1 Ch. 34. 

( 11 ) Garrett y. Salisbury and Dorset Junction Rail. Co. (186^, L. R. 2 Eq. 358; 
Ftuder and Dichsee v. Ilaattnys Corporation (1903), 87 L. T. 736. As to the 
circumstances in which such relief will not be given see Jennings y. Brighton 
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On the other hand, where railway and other companies have 
agreed to execute accommodation works under or in consideration of 
the passing of their Acts, they may be ordered specidcally to 
perform their agreements (a ), unless the court is of opinion that 
justice between the parties can be better done by an inquiry as to 
damages than by a decree for specific performance (a:). 


Part XII. — Forfeiture. 

Sect. 1. — In General. 

520 . In building and engineering contracts it is usual to insert 
a provision empowering the employer to forfeit certain rights or 
property of the contractor on the occurrence of certain events. 
Thus the emplo3'er may be empowered to take possession of the 
work so far as it has been performed, and to complete the work 
either by himself or by employing some other contractor. Tlie 
employer may also be empowered to take possession of or retain 
property of the contractor, such as materials, plant, or money 
already due to the contractor. 

A power to determine the contract must be exercised in an 
unqualified manner, and by some act evincing the intention to do 
BO Oy). On the other hand, no writing or any particular formality 
is necessary, if not provided for in the contract, so long as there is 
sufficient to show that the power has actually been exercised (a). 

Sect. 2. — Wrong/ kI Forfeiture. 

521 . If the employer purports to determine the contract or to 
take possession of the property of the contractor when the contract 
does not empower him to do so(/^), or if he exceeds his power under 
a forfeiture clause either by exercising the power when the event 
on which it is conditioned has not in fact happened, or, if it has 
happened, the event has been caused by the acts or defaults of the 
employer himself or his agents (c), or where the stipulated notice 


Intercepting and Out/all Sewers Board (1872), 4 De O. J. & S. 735, ii. ; Munro 
V. Wivenhoe and Brightlingsea Bail. Co. (isCo), 4 J)e O. J. & S. 723 ; and generally, 
title SrECiric Performance. 

(«;) Soo ForUsene v. [jostwithid and Foivey Boil. Co.^ [1801] 3 Ch. C21 ; and 
title Compulsory Purchase and Compensation. 

(ar) M’lVionv. Nortltampton and Banbury Junction Bail. Co. (1874), 9 Ch. App. 
279, 285. 

(;/) As in the case of a licence to mine {Bolferts y. Durey (1833), 4 B. & Ad. 
4G4). Merely sending an agent to ‘‘keep an eye*' on the operations of the 
builder, and to prevent him from removing materials contrary to the contract, 
d* os not amount to an election to forfeit {hfarsden v. Stnnbdl (1880), 43 Ij. T. 
120). »See also Drew v. *Jostdyue (1887), 18 Q. B. B. 590. 

(u) Ihreiv v, Josolyne^ snpra, per Bowen, at p. 597. 

(5) Felton v. Wkarrie (1906), Hudson on Building Contracts, 3rd ed., Vol. IT., 
p. 455. 

(c) Dodder y. Slowey^ [1904] A. C. 442. 


Sbot. 3. 

Pexudties 
and Liqui- 
dated 
Damages. 


Forfeiture 

clauses. 


Effect of 
wrongful 
forfeiture. 



250 


BuiLDiNO C0NTBACI8, Engineers, and Architects. 


SKt. 3. 
WiosgM 
ForMtore. 


Certificate of 
architect. 


Uemediee of 
the I'artieK. 


(if anj) is not given before the forfeiture, or where the forfeiture 
is by the architect without proper authority {d), the action of the 
employer, if followed by ousting the contractor from the works, 
wilt be a breach ^oing to the root of the contract, and the remedy 
of the contractor is as in other cases 0! such a breach of contract (e). 
In such a case the contractor has an option to bring an action for 
the actual value of the work and labour done and materials supplied, 
or for damages (/). • 

If the right to forfeit depends on a certificate by the architect, 
which by the terms of the contract is final and conclusive, and 
that certificate is given under a mistaken view of the circum- 
stances, but honestly and in good faith, the forfeiture is not 
wrongful on that account (^). If, however, the architect gives such 
a certificate fraudulently, and the employer, either with or without 
knowledge of the fraud, purports to exercise the right to forfeit, the 
forfeiture is wrongful (h). 

622 . As a general rule, the court will not restrain the emploj’er 
from even wrongfully exercising the power of forfeiture, as the 
contractor can be compensated in damages for any loss he may 
sustain by reason of the forfeiture. The court will not force the 
employer to employ a person to perform the works to whom he 
reasonably or unreasonably objects (i). Such a relief would be 
analogous to specific performance (j). In an exceptional case where 
there was an arbitration clause by which the validity of the deter- 
mination of the engineer, on which the right to forfeit was based, 
might be questioned, an interim injunction pending the arbitration 
was granted (k). 

The employer, however, on proper grounds, and on giving the 
usual undertaking in damages, may obtain an injunction restrain- 
ing the contractor from proceeding with the w'orks (/)• 

In case the employer has wrongfully exercised his power of 
forfeiture, there may be an inquiry as to what sums have been 
properly expended by the employer in completing the work since 
he took possession for the purpose of ascertaining the damages 
incurred by the contractor (w). 


(«i) Garrett v. SaliAhurt/ and Dorset Junction Rail. Co. (1866), L. R. 2 Eq. 

; Rohais v. Rurt/ Conimmionera (1870), h. R. 5 C. P. 310. 

(c) Rmme v. Hackney Duhlic Hatha (hmmiasioneralXHdo)^ The RiiihDriM Decern* 
her, 1895), p. 426 ; and eoe p. 242, ante. 

(/) Lod<(er V. Siowey, [1004*] A. 0. 412. 

(«/) Ah ill the case of other cortiOwitoH. See Hwtt v, Liverpool Corporation 
(iHoS), 3 I)e Q. & J. 334 ; Clarke v. Hutson (1865), 18 C. B. (n. s.) 278. 

{h) Smith V. Ilowden Union Rural Sanitary Authority (1890), Hudson on 

Uiiilding Contract*. .Ird ed.. Vol. U., p. 131. 

(»■) Oarrett v. Jianatead Diuma and Hi*aom Downs Rail. Co. (1864), 12 Ti. T. 
654, 7 >er Kniqut Bruce, DJ., at p. 654. 

ij) Munro v. Wivtnhoe and Rriyhilinyna Rail. Co. (1865), 12 L. T. 655, 
per Kniqut Bruce, D-J., at p. 657. 

(4) Foater and Dicksee y. Haatinya Corjiioration (190.*)), 87 h. T. 73G. 

(/) (\trk CorfKrmtion v. Rooney (1881). 7 L. U. Jr. loi. 

jm) MacinMi y. Great ITestern Rail. Vo. (1863), I De O. J. & S. 41‘J, 
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Bbct. 3 . — ForfeiHre of the Contract 

3trB-SECT. 1 . — In Otnei'al, 

523. “Forfeiture** is more or less a loose term, but generally it 
is used as meaning the taking possession of works, which the con- 
tractor is carrying out under a contract, and completely ousting 
him from the site. The clause in the contract which gives this 
power may give a right to complete the contract at the expense of 
the contractor and to use, and sometimes use up, his plant and 
materials. The proper exercise of such a power does not deter- 
mine the contract ; it merely alters the rights of the parties, in an 
agreed method. The powers of the architect or engineer in such a 
case may be expressly provided for, or the continuance of his 
powers may be left indefinite. 

If the employer has forfeited the contract, and afterwards enters 
into a new agreement with the contractor for the latter to complete 
the work, the special conditions of the former contract as to for- 
feiture and as to certificates being conditions precedent to payment 
do not apply unless they are expressly incorporated in the new 
contract (n). 

The right of forfeiture may be stipulated to accrue either (1) on 
the bankruptcy of the contractor only, or (2) on his bankruptcy 
and also on the occurrence of other events, or (8) on the occurrence 
of other events only. The validity of a right to forfeit on the 
bankruptcy of the contractor is dependent on the nature of what is 
stipulated to be forfeited (o). 

In addition to bankruptcy, forfeiture is usually conditioned upon 
the happening of one or more of the following events ; (1) not 
commencing the work (p) ; (2) not regularly proceeding with the 
work for some fixed number of days (</) ; (3) not proceeding to the 
satisfaction of the employer, or of the architect (r) ; (4) not pro- 
ceeding with such despatch as, in the opinion of the architect, will 
enable the works to be duly completed by the time stipulated («) ; 
(5) not continuing with the work (a) ; (6) not proceeding in the 
manner required by the architect (b), or not complying with his 
orders and directions (c) ; (7) not performing the work as speci- 
fied (d), or not observing some stipulation of the contract (e), or 


(n) Walker v. London and North Western Itail Co. 0876), 1 C. P. D. 518; 
Wood V. Tendring Rural SaniHrg Authority (1886), 3 T. L. E. 272. 

a See p. 254, mst. 

Mohan, and Holmes v, Dundalk. Newry. and Greenore Rail. Co. (1880), 6 
L. K. Ir. 477. 

(v) Re Oarrud^ Ex parte Neivitt (1881), 16 Ch. D. 522; Re Walker, Ex parte 
Darter, Ex parte Black (1884), 26 Ch. D. 610. 

(r) Davies v. Swansea Carnation (1853), 22 L. J, (ex.) 297 ; Stadhard y. Lee 
(1863), 3 B. & S. 364. 

(«) Brown v. Bateman (1867), L. R. 2 C. P. 272 ; Roberts v. Bury Commissioners 
(1870), L. E. 6 0. P. 310; Arterial Drainage Co. v. Rathangan River Drainage 
Eoaixf (18^), 6 L. E. Ir. 513 ; Cork Corporation y. Rooney (1881), 7 L. B. Ir. 191. 
(a) Roadi V. Great Weetem Rail. Co. (1841), 10 L. J. (o. B.) 89. 

(5) Walker y. London and North Western mil. Co., supra. 

(cj Huni y. ^wth Eastern Rail. Co. (1875), 45 L. J. (q. 1*0 57. 

la) Mohan and HUmes y. Dundalk. Newry, and Greenore Rail. Co., supra. 

(«) Stevens y. Taylor (I860}, 2 F. & P. 419. 
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Sect. S. being guiltjrof any default (/) ; (8) not completing as stipulated (^), 
Forfeitiife or by the time agreed (//), or not completing under the direction and 
of the to the satisfaction of the surveyor (i) ; (9) Iciiv ing tljo works in an 
Contract unfinished state (A) ; (10) failing, aher tlie proper notice, to rectify 
defective work (/) ; (11) removing materials from the site (m) ; 
(12) not maintaining the works («)• 

Suu-Seci’. 2. — On Sankrupicy of the Contractor. 

624 . A provision empowering the employer to forfeit the contract 
on the bankruptcy of the contractor is introduced into building and 
engineering contracts for the purpose of preventing the contractor’s 
trustee in bankruptcy from electing to complete the contract (o). 
Such a provision is valid, if it is coupled with a stipulation that the 
contractor’s contract shall be a personal one (p), and further, so far 
as the forfeiture afiects the mere licence of the contractor to enter 
the site, it would seem that the revocation of that licence can be 
conditioned on bankruptcy (q). The trustee, however, would be 
entitled to enter the site to remove any property of the bankrupt in 
respect of which the employer had no right under the contract (/•). 

Sect. 4. — Forfeiture of Property of the Contractor, 
Sub-Sect. 1. — In General, 

What pro* 525. The powers of forfeiture of property belonging to tlie con- 
tractor which are conferred on the employer by particular building 
ur c ure. contracts usually extend to one or more of the following subjects” 
(1) the property in the materials brought on to the site (or appro- 
priated to the work) which have not yet been physically annexed 
to the work(«); (2) the property in the contractor’s plant, such as 
scaffolding and machinery (t) ; and (3) the property in the money 
retained by the employer, but due to tlie contractor for work already 
done at the time the right of forfeiture is exercised (a). 

In addition or alternatively to the forfeiture of such property, it 

(/) Guireit V. Salisbury and Dorset Junction Rail. Co. (1800), L. 11. 2 Eq. 3j8. 

Raker v. Q^ay (I8u0), 25 L. J. (c. P.) 101. 

(A) Tooth V. Uallett (1809), *4 Ch. App. 242; Marsden v. Samhell (1880), 
28W. 11.952. ^ ^ 

(i) Jlnnt V. Bishop (1653), 8 Exch. 075. 

Ik) Re Garrud, Ex parte Neuutt (1881), 10 Ch. D. 522. 

(/) Arterial Drainaije Co. v. Rathaugan River Drainuye Board (1880), C L. R. Ir. 
518. 

(ro) Marsden ▼. Samhell^ supra, 

hi) IVafker v. London and North Western Rail. Co, (1870), 1 C. P. D. 518. 
fo) Soe title Hankruptcy and Insolvency, Vol. II,, p. ig2. 

(p) Re Walker, Ex parte Gould (1884), 13 Q. li. D. 454. See title Bank- 
auFrcY AND Insolvency, VuI. II., pp. 137, 138, 140 et seq. 

(7) As SL mere licence does not soem to bo included in the definition of 
‘*pi>operty ** in s. 108 of the Bankruptcy Act, 1883 (40 & 47 Viet. c. 52). 
fr) As to vesting of materials in the employer, see pp. 260 et sea., pose, 

{$) THpp V. Armitage (1839), 4 M. & W. 087 ; Roach v. Great Western Rail. 
Co, (1841), 10 L. J. (q. b.) 89 ; Davies v. Swansea Corporation (1853), 22 L. J. 
(be.) 297 ; Re Oarrud, Ex parte Newitt, supra, 

(t) Roach V. Great Western Rail, Co,, supra, 

(a) Ibid,; Davies v. Swaneea Corporation, supra; Mohan and IlUmee v. 
Dundalk, Neury, and Qrtemre Rail, Co, (1880), 6 L. iL Ir. 477. 
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is often provided that, on the happening of the event entitling the 
employer to exercise the right, the employer shall have (1) the 
right to use or use up the contractor’s materials and plant to 
complete the work (b) ; (2) a right to procure and pay for all labour 
and materials at the contractor’s expense (c); (3) the right after 
completion to sell any surplus material to recoup the employer for 
any loss he may have sustained (d) ; (4) a right to payment from 
the contractor for any loss sustained in completing (<?). 

526. "Where a forfeiture clause only gives the employer a right 
to seize the materials on the site and use them for the purpose of 
completing the work, the property in those materials does not pass 
to the employer until they are actually built into the work (/). In 
the case of plant such a clause does not pass the property at all 0/), 
though where the plant has been seized under such a clause the 
contractor or his trustee in hanbruptcy is liable in damages if 
he removes the plant prior to completion (h). The reason of this is 
tliat the word use ” has a dilTerent meaning as applied to materials, 
such as bricks and timber, in which case it means to consume by 
building into the work, and as applied to plant, such as scaffolding, 
in which case it means to employ without consuming (i), except in 
the case of such plant as becomes part of the structure by being so 
affixed or covered up that it cannot be removed. Further, in the 
absence of a valid clause vesting the materials in the employer, a 
right to a lien on such materials after notice is lost, if before the 
notice is given on which the right to a lien arises the property 
liable to forfeiture is seized by the sheriff under an execution 
against the contractor (k), 

627. Where a contract is forfeited, and the employer has no power 
to seize or use the materials or plant, the contractor has a reason- 
able time after the date of forfeiture to enter upon the site to 
remove his materials or plant, as the case may be, but this is not 
so if the contractor himself has rescinded the contract, in which 
case he is not entitled to enter on tlie premises to remove the 
plant after the date of the rescission (/). This is on the analogy 
of the case of other licensees, who under revocable licences liave a 
right to notice of revocation, and a reasonable time afterwards to 
remove their goods (m). 

{h) Tripp V. Armitage (18^9), 4 M. & W. (>S7; Baker v. Gray (I8o0), 25 L. J. 
(a P.) 161 ; Mohan wridnolmee v. Dundalk^ Newry, andGreeiivre liaiL Co. (1880), 
6 L. k Ir. 477. 

(r) Stadhard V. Lee (1863), 3 15. & S. 364 ; Walker v. London and North 
Western Itail. Co. (1876), 1 C. P. D. 518; Re Walker ^ Ex parte Barter, Ex parte 
Black (1884), 26 Ch. D. 610. 

(d) QarrtU v, Salisbury and Dorset Junction Rail. Co. (1866), L. 11. 2 Eq. 358. 

(e) Mohan and Holmes v. Dundalk, Neivry, and Greeuore Rail. Co., supra; Re 
Walker, Ex parte Barter, Ex j/arte Black, supra. 

(/) Baker v. Gray, supra. 

(g) Re Winter, Ex parte Bollaud (1878), 8 Ch. D. 225. 

{h) Jlawthom v. Nevjcastle-upon^Tyne and Norik Shields Rad. Co, (I842j, 3 
Q. k 734, n. ; Re Winter, Ex parte BoUond, supra. 

(i) See PouJton v. Wilson (1858), 3 F. & F. 403. 

ik) Byford V. Russell, [1907] 2 K. B. 522. 

(0 Marsden v. SamUll (1880), 28 W. E. 952. 

(to) Mellor v. Watkins (1874), L. E. 9 Q. B. 400. 
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Sob-Sect. 2. — Forfeiture on Bankruptcy, 

528. A provision in a building or engineering contract providing 
that any property of the contractor shall be forfeited to the employer 
in the event of the contractor’s bankruptcy is void as against 
the trustee in bankruptcy so far as it purports to transfer to the 
employer property not already vested in him (n). Apparently, 
however, such a provision is good as between the contractor and 
the employer (o). 

If, however, the property in that which is described as being 
subject to forfeiture on bankruptcy is previously to the bankruptcy 
vested in the employer (p), or if he has had from the beginning 
of the contract a lien on this property (r/), a power to seize such 
property is valid, subject, however, in the case of property vested 
in the employer to the doctrine of reputed ownership (/•). 


Reputed 629. In the case of building contracts it is a question of fact 

owiieiEhip. far materials and plant vested in the employer are in the 

reputed ownership of the contractor. Apparently, however, the 
contractor would be held to be the reputed owner of plant in the 
absence of notice, as, for instance, by the plant being marked with 
the employer’s name (s) or some other person’s, or of a generally 
known custom to hire plant. As regards materials the decided 
cases seem to be inconsistent. In the case of contracts to build 
ships, the custom of shipbuilders building ships in their yards for 
other persons is so well known that the materials will not be held 
to be in the reputed ownership of the contractor (a) ; while in the 
case of building contracts it depends upon circumstances whether 
the materials are so far in the order and disposition of the contractor 
as to constitute him the reputed owner thereof {h). 


When other 530. If a forfeiture is conditioned to occur on bankruptcy or on 
iiichuJed other events and is exercised by reason of the bankruptcy of the 

lie lu ec . contractor, the same considerations apply as in the case of forfeiture 

on bankruptcy alone, while if the forfeiture is exercised by reason of 
the happening of the other events, the additional power to forfeit in 
the case of bankruptcy is immaterial. For the trustee in bankruptcy, 
if he elects to carry on the contract, is in the same position as the 


(n) See title Bankruptcy and Insolvency, Vol. n., p. 152, and see also 
JlUjginhotliam v. Holme (1811), 19 Ves. 88, 92; lU Jeavonsy Ex parte Madeay^ 
Ex parte Brown (1873), 8 Ch. App. 643 ; lie Jlarrieon^ Ex parte Jay (1880), 14 
Ch.T). 10. 

(o) Be IJarrieon, Ex mrte Jay, eupra, per Cotton, L.J., at p. 26: “Thoueh 
the contract is go^ as netween the parties to it, it is on principle void in the 
event of the buiMer's bankruptcy.'* 

(;i) Hart v. Potihgatn Harbour Co., Ltd,^ [1903] 1 Ch. 690. See, as to the 
vesting of materials etc., pp. 260 et eeq., poet. 

See, 08 to lien, p. 265, poet. 

See title Bankruptcy and Insol^'Enot, Vol. II., pp. 173—181. 

Sometimes valuable materials are marked with the employer's name. 

) Woods y. Bueeell (1822), 5 B. Aid. 942 ; Claris v. Spence (1836), 4 Ad. A 
El. 448,472; Hdderttete v. Bardtin (1860), 28 Beav. 180; Swaineton v. Clay 
(1863), 4 Qiff. 187 ; Be AUwater, Ex parte Watte (1863), 32 L. J. (BOY.) 35. 

(5) He Tret51afijr> Expaarte IFord, [1902] 1 K, B. 713. See title Bankruptcy 
AND Insolvency, Vol. II., p. 177. 
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contractor, and is as much bound as the contractor was by the stipu- 
lations of the contract, and the employer is entitled to exercise the 
power of forfeiture as against the trustee for any act or default which 
would have given him a right to forfeit as against the contractor (c). 


Sub-Sect. 3. — Forfeiture on Events other than Banhriqrtcy. 

631. Where the right to forfeiture accrues on the happening of 
some event other than bankruptcy, and the employer properly 
exercises his right (d), the property in the thing to be forfeited 
passes to him, subject to the terms of the contract. 

532. A forfeiture of the contractor’s property may be stipulated 
to be either an absolute transfer or a qualified one. That is to 
say, either it may be provided in the contract that property which 
belonged to the contractor before the forfeiture is to become the 
property of the employer, or it may be provided that the property 
of the contractor should be used, used up, or retained, as the case 
may be, for the purpose of completing the contract. In the first 
case the effect of such a clause, although expressed to be by way of 
liquidated damages, may amount to a penalty; but in the latter 
case, as the employer is only entitled to use, use up, or retain so 
much as is necessary to complete the work, the provision is not 
open to the objection of being a penalty (e). Generally such a 
power of forfeiture would be construed as a provision intended to 
operate by way of lien or security for the completion of the contract, 
that is to say, as a qualified forfeiture (/). 

There is a great difference between the payment of a sum of 
money for delay, which increases proportionately to the delay, and 
the loss of materials and plant, which would bear no fixed pro- 
portion at any time to the loss incurred by the employer, or the loss 
of the retention money, the amount of which would be increasing, 
while the damage sustained by the employer would probably bo 
decreasing. 

533. Where a right to forfeit retention money exists, the em- 
ployer has, it would seem, no right to forfeit instalments duly 
certified for, but not yet actually paid. He can only forfeit the 
retention money at the date of such certificate, and in addition any 
money in process of accruing duo for work done after such certificate 
was given (</). 


(r) See Tooth v. IfaUett (1869), 4 Ch. App. 212. See title Bankjiui'TCY and 
Insolvency, Vol. 11., pp. 162, 163. 

{d) See p. 256, 
le) See p. 243, ante. 

(/) Ranger v. Great IlalL Co. (1851), 5 II. L. Oa«. 72, Lord 

Cranwoutit, L.C., at pp. 108, 109; ‘*The ol.joct <»f clauses was to 

enable the respoudeuts to do, at the cost of the appellant, the work which ho 
had failed, or seemed like to fail, in doing himself. . . . lu such a case, if the 
property seized is made available as a fund for indemnifying the respondents, 
all the ends of the clauses in question are fully answered. ’ 

(g) Compare Richer v. Fairbanks (1855), 40 Maine State Rep. 43 ; Geiger r. 
Western Maryland Railroad (1874), 41 Maryland State Rep. 4, 
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Sect. 5.— Mode and Time of exercising the Right to forfeit. 

Sub-Sectt. the Right to forfeit it to he exercised, 

534. The mode of ascertaining the event on which the right 
to forfeit is stipulated to accrue is usually provided for by the terms 
of the contract. If, however, the mode of ascertainment is not 
provided for, the mode of ascertainment will be ^y arbitration (//), 
if there is an arbitration clause wide enough*' to cover such a 
dispute, and in the absence of such a clause, by the jury (i). 

Where the ascertainment of the event is left to the final decision 
of a third person, as the architect or engineer, the decision of that 
third person cannot be impeached, except on the ground of its being 
tdira vires or fraudulent (i). The appointment of the architect or 
engineer, or other designated third person, in such a case is a 
condition precedent to the right to forfeit (A). 

Where the ascertainment of the event is left to the employer 
himself, the rule is that the employer must act reasonably. The 
question of reasonableness must to a great extent depend upon the 
particular circumstances of the case (f), and these may be such as to 
give the employer power to put into force the forfeiture in a 
manner which, except for the particular circumstances, would be 
unreasonable (m). 

The power to forfeit, whether given to the employer or to the 
architect or engineer, will be strictly construed. For instance, a 
power given to the architect to decide whether the contractor is 
exercising due diligence, and making such due progress as would 
enable the works to be effectually completed by the stipulated time, 
will not give him power to determine whether or not the employer 
has by his own wrongful act prevented the contractor from 
proceeding with the work(n). 

Sub-Sect. 2. — Time for exercising the Right to forfeit, 

535. The forfeiture must be put in force within a reasonable 
time after the occurrence of the act or default of the builder on 
which the right arises, otherwise the delay in forfeiting will amount 


(/») Oarrett v. Salishurg and Dorset Junction Rail, Co. (18GG), L. H. 2 Eq. 
SdS. 


(t) Northampton Oas Light Co. v. Parnell (18o5), 15 0. 13. 630; Roberts v. 

Commissioners (1870), L. R. 5 C. P. 310. 

(J) See Scott v. LiverfxtU Corporation (1858), 3 De O. & J. 334 ; Pawley v. 
Turnbull (1861), 3 Gin. 70; Rolmis v. Rury Commissioners, sujra; and see 
p. 215, as to certificates. 

(A) Hunt V. Bishop (1853), 8 Exch. GT."). 

(l) See Dickinson v. Richmond Main Seu)erage Board (1893), Hudson on Building 
Coxiti'acts, 3id od., Yol. IT., p. 254. 

(m) Stadhard v. J,fe (1863), 32 L. J. (q. b.) 75, Cockburn, C.J., atp. 78. 
Thus, contmtoTS who are themselves under obligations to complete in time 
may Iw entitled to stipulate for forfeiture of a sub-contractor’s contract when in 
their opini<»n the sub-contractor is not making satisfactory progress with th^ 
work, and in such a case the sub-conti'aotor could not eet up that the forfeiture 
was unreasonable or capricious. 

(n) Roberts v. Bury Commiuioners, supra. See also Tough ▼, Dumbarton 
IVatenoorks Commissioners (1872), 11 Maeph. (Ct of Hess,} 236, 



PkkT ill.— FOHFtlttJfe*, 


25? 


to a a^aiver ol the right, except where there is a continuing breach 
or a fresh breach of contract on the part of the contractor 0>). 

A right to forfeit on the happening of an event, coupled with a 
provision that the amount already paid to the contractor should he 
considered to be thft full value of the work already done, can he 
exercised even though nothing had been paid to the contractor 
before the forfeiture (p)» in which rase the contractor would receive 
nothing for sucli part of the work rs hi might have done. 

536. ^'here the event on vhich I he right to forfeit arises is 
delay in making such progress as will enable the work to he com- 
pleted by the stipulated time, or is non-completion by the stipnlntod 
time, the right to forfeit depends upon the stipulated time being 
still applicable (7). If that time has ceased to he applicable, no 
time is in existence with reference to which the rale of progre ss 
can be computed, or on the expiration of which the work should he 
completed (r). 

Again, in the case of want of due progress, the forfeiture must 
take place before the expiration of the stipulated time (a), or in the 
case of non-completion to time immediately after the lime expires (/>), 

If the contract contains a provision for extending the time for 
completion, and substitutes the extended time for the Bti})n)ated 
time, and such an extension is properly made, the extended time 
will, ns regards forfeiture, talio the place of the stipuhitod 
time (c). 

537. The failure to complete by the time stipulated is not a 
continuing breach (d). 

If the employer has wrongfully forfeited on account of a breach 
which has not in fact occurred, ho cannot justify the wrongful 
forfeiture on account of a different breach subsequently occurring (f'). 

Under a clause giving the right to forfeit in the event of the 
contractor ceasing to work for so many days after notice, the 
employer has no right to enter on the works l>eforo the expiration 
of those days, as the contractor would thereby he ])rovented from 
resuming work before the expiration of the period during which the 
contract leaves it open to liim to do so (,/’). It depends on the 


(o) Mar$den v. SamheJl (1880), 28 W. It. 052. 

(;#) Davies V. Swansea Ctfrpttraiion (18, >8), 22 L. J. (KX ) 2f>7. 

(n) See pp. 2-13, 244, a7»te. 

(r^ U’<///**er v. LomUm and North fJ'Mffrw Jtoil, A*. (1ST(J), 1 C. P. P. ,518. 

(а) /fc/d, per AhciiihalI), «f., at p. 631 : “The claiiKo . . . can otdy lx? acted 
oil and enforced within the time fixed for the completion of the works, for 
time is clearly of the essence of the con tract, and it is only by reference to the 
time so agreed that the rate of progress can be determined” ; Mnhuo and Holmes 
y, Dundalk, Newry, and Oreenore Hail. Co. (1880), G Ij. R. Tr. 477. 

(б) As allowing the contractor to proceed with the work would l>e a waiver of 
the stipuintiun (He Clarrud, Hr fnirfe Nenuft (1881). 10 C.'h. I>. .522). 

(r) liitrclat/ V. Messenytr (1874), 43 h, J. (CII.) 440. 

(c/) Platt V. Parker (1880), 2T. h. II. 786. 

(f) Re Jlnrrisfm. Ex parte Jay (1880), 14 Clu D. 19 ; Re Walker^ Ex parte HarieTf 
Ex parte Hlack (1884), 26 CJh. D. 610. 

(/) Re Walker, Ex parte Barter, Em parte Blcck, supra, per Fbt, 
at p. 620 . 

H.L.—III. * 
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terms of the contract and on the ciroumstanees of the case whether 
the notice of intention to forfeit must particularise what is required 
to be done by the contractor, or whether a general notice is 
8ufficieut(^). 

• 

538. If the contract does not contain an express right to forfeit, 
and time is made and still is of the essence of the contract, the 
employer may, if the builder or contractor does not complete to 
time, rescind the contract and take possession (/*). 

Sect. 6. — JFaiver fof Right to orfeit. 

. 539. When the time for exercising the right of forfeiture has 
elapsed without the right having been exercised, the employer 
will be treated as having waived his right (/). When waiver has 
once taken place the employer cannot go back on it and revive the 
right to forfeit {k). 

If the breach is a continuing breach, payment after the breach 
does not amount to waiver (/). If after waiver another breach 
occurs, a new right of forfeiture arises, which can be exercised 
iiotwitlistandiag the previous waiver (?w). 

Where there has been a waiver of the right to forfeit and the 
employer ousts the contractor in purported pursuance of the power 
to forfeit, that will amount to wrongful forfeiture (a). 


Sect. 7. — Position of the Employer if he completes after 
Forfeiture, 

540. Unless there is some provision in the contract, not operating 
as a penalty, which effectually dispenses with the employer’s obliga- 
tion to account, an employer, entering and completing the work 
with the plant and materials of the contractor under a forfeiture 
clause, must account to the contractor for the plant and materials as 
well as the retention money (o). The employer, however, is not in 
the position of a mortgagee in possession, but will be allowed a 
larger discretion as to how he completes, so long as be does so 


0/) PauUvg y, Dowr CcrpcTfiiion (1855J, 24 L. J. (EX.) 128, per Parxe, B., at 
p. 129: **If the engineer had desired the plaintiff to do some particular act 
... he ought to give him a notice to that effect, specifying to what extent he 
wished to have the work pulled down ; but here the engineer’s objection is, 
that the work is generally performed negligently; and that being so, the 
engineer is entitled to give a general notice.” 

(A) CWk Corporation v. JifHmey (1881), 7 L. R. Ir. 191, See p. 190, ante, 

(0 IValker v. London and North IVeeterti Hail, Co. (1876), 1 0. P. D. 518 ; Re 
Garrud, Kx parte Newitt (1881), 16 Cb. D. 522 ; and see DavenjioH v. R. (1877), 
9 Anp. Cos. 115; Strong v. Stringer (1889), 61 L. T. 470, which were oases ot 
the forfeiture of a lease. 

(Ar) Mareden v. ^mbeli (1880), 43 L. T. 120. 

(/) Cooper V. VUoxeUr Local Hoard ^865), II L. T. 596. 

(w) Stecent v. 2’oyfof (1860), 2 F. & F. 419; Re Oarrud, Ex parte Newittf 
enjtra. 

(n) Martden v. SamMl, supra. 

(o) Ranger ▼. Great Weeteru Rail, Co. (1854), 5 H. H Gat. 72. 
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in Moordanoe with the oontraek, specification, and plans (p). The 
employer is not entitled to substitate different materials in the 
place of those specified at the expense of the contractor( 9 ). 

SaoT. 8 . — How far Fotfeiture Clatwe u a Bill of Sale. 

541. A forfeiture and user clause in an ordinary building 
contract constitutes **a licence to take possession of personal 
chattels " within the meaning of the statutory definition of a bill 
of 8ale(r)> hut the builder's liability not being a debt {$), it is not 
a licence to take possession of personal chattels as security for a 
debt (a), and consequently the contract does not require to be 
registered as a bill of sale (6). 

Forfeiture is in most cases intended to be by way of security for 
the due performance of the contract (c). The presence of a clause 
vesting the property in the materials in the employer, coupled with 
a forfeiture clause, will in any case prevent the contract requiring 
registration as a bill of sale as a security for any debt" under 
the Bills of Sale Act, 1878 (d). 

Where the land on which the building is being carried on is 
mortgaged, the mortgagee's right to enter upon and take possession 
of the premises does not require to be registered as a bill of sale (/*). 
If the mortgage confers on the mortgagee as against the mortgagor 
a power to sell the materials, independent of the power to enter 
upon and take possession of the premises, which can be exercised 
without the latter power being exercised, the mortgage requires to 
be registered as a bill of sale 

An assignment of a building agreement, t.c., an agreement in 
which the consideration is the grant of a lease so far as it assigns 
the plant and materials, requires registration as a bill of sale (g). 
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(р) Fulton ▼. DomwtJl (1885), 4 New Zealand L. R. (S. 0.) 207, 

(r/) ** lie may not be bound to finish it in the cheapest way possible ” (i7»iV/.), 
**but he must act reasonably {Dillon v. «/ac4; (1008), 23 New Zeahiiid h. U. 
6*17. per Stout, O.J., at p. W9). 

(r) Bills of l^le Act, 1878 (41 & 42 Viet. c. 31), s. 4 ; and see title Bills uf 
SiLLE, p. 6, ante, 

(«) &e Bills of Sale Act, 1878 (41 & 42 Viet. c. 81), s. 4 ; Re Garrud, AV parte 
Newiti (1881), 16 Cb. D, 522, per CoTTOJr, L.J., at p. 533: ** Damngep may l>o 
prov^ in bankruptcy as a debt, but that does not make them a debt for the 
purposes of another Act of Parliament. In my opinion thero whs no debt in 
the present case for which the possession was to be a security.” 

(a) Reeves v. Barlow (1884), 12 Q. B. D. 436, C. A., following Brawn v. Bate- 
man (1867), L. B. 2 0. P. 272; and Blake y. Izard (1867), 16 W. 11. 108. fciee 
title Bills of Sale, p. 12, ante, 

(b) See Bills of Sale Act, 1878 (41 & 42 Viet c. 31), s. 4. 

(с) Banger v. Great JVestem Bail, Co, (1854), 5 H. L, Oas. 72. 

(d) 41 A 42 Viet. c. 31, s. 4 ; see p. 264, post, 

(e) Be Yates (1888), 38 Ch. D. 112. 

(/) Climpson T. Coles (1889), 23 a B. D. 465. See title BILLS OF Sale. 
p. 12, ante, 

Q) Church T. Sage (1892). 67 L. T. 800. 
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BuaDiNG Contracts, Enoi.neebs, and Arcuitecib. 

Part XIII.— Materials. 

Sect. 1.— Vesting of Properlg in Materials etc, 

Sub-Sect. J.— //’y Materials etc, to the Freehold. 

542. As soon as materials of any description are built into a 
building or other erection they cease to be the contractor’s property 
and become that of the freeholder (/t), and where the employer has 
only an interest less than a freehold, he has the same interest in 
the built-in materials as he has in the land. Even if the employer 
detach them from the soil, the property does not revert to the 
contractor, and lie acquires no right to remove them (i). Until, 
however, the materials are actually built into the work, in the 
absence of some stipulation intended to pass the property in them 
when delivered on the site, they remain the property of the 
contractor (/i). 

In the case of shipbuilding contracts the same rules apply where 
tlie ship is the property of the employer (/), and things which once 
have been fitted to and have formed part of the ship remain the 
property of the employer, although they may have been removed 
again for convenience (m). But under a contract to build a ship, 
without any special stipulations, no property in it passes to the 
em 2 )]oyer until the ship is completed in the absence of a contract 
that it shall do so (a)* 

543. Where it is agreed that the materials shall be paid for, in 
whole or in part, on their being delivered and on this being 
certified by the architect or engineer, the properly in them will 
liass to the emplo.yer as soon as they have been paid for, or as soon 
as the condition as to delivery and the certificate of the architect 
has been fulfilled, whether they have actually been paid for 
or not (o). 

544. In the course of building and engineering operations, in 
which it is necessary to use plant which is more or less affixed to the 


{h) Flwes ▼. Maw (1802), 3 East, 38 ; Apj^hhj v. Myers (1867), L. E. 2 0. P. 

; Wake y. JIuH (1883), 8 App. Cas. 196; Sims v. London Necri^oHs Co. 
(1886), 1 T. L. U. 684. 6oo also 2 Smith, Ij. C., 11th ed. 189, and cases there 
citetl. 

(i) On the analogy of the rights of landlords and tenants as to hxturoB, see 
Ifffh V. Jiussell (1830), 1 B. & Ad. .394. 

(Ar) 7’ripp v. Armitage (1839), 4 M. & W. 687 ; Wood y. Btll (1856), 25 L. J. 
(o. r.) 321, 386; Bakery, Cray (1866), 17 C. B. 462; Seath y. Moore (1886), 
1 1 App. Gas. 860 ; Beid v. Macheih and Oray^ [1904] A. 0. 223. 

(/) Forman Co. Proprietary v. The Ship ** Liddesdale,* [1900] A. 0. 190; 
and see Appfehtf y. il/r/cr«, aupra, per Blackbuuv, J., at p. 659. See also Aetd 
V. FairbanJes (1853), 13 C. B. 692. 

(m) TPood y. Belt, snpra, at p. 324. 

(»?) Lnidler v. Burtiusm (1837), 2 KT. & W. 602 ; Laing (Sir James) A Sims, 
Ltd. V. liarelay. Curie A Vo., Ltd.f [1908] A* C. 35 ; and see Sale of Goods Act, 
1893 (56 & 57 Viet. c. 71), 8.18. 

(o) Banbury attd (^hellenham fHrect Co, y, Jhniel (1884), H J. (cn,) 
265, 
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soi], ii depends on the circumsianees of the case in whom the property 
in the plant vests. The intention of the parties when they entered 
into the contract is the governing factor (p). During the continu- 
ance of the contract hoardings etc. seem, apart from special 
slipulalions, to remain the property of the contractor ((;). 

Sub-Sect. 2.— ZJy Agrtemeni at to Vnjixeil JUateriaU, 

545. In many building, engineering, and shipbuilding contracts 
a provision is inserted vesting in the employer the property in 
unfixed materials brought on to the site, either when so brought on, 
or \Yhen so brought on and certified for, or on the liapi)ening of 
some event, such as the contractor being guiliy of some default, or 
on his becoming bankrupt. Materials which have not yet been 
brought on to the site, but which have been appropriated to the 
work, are also in some cases made subject to similar provisions. 
A vesting clause of this nature may or may not be coupled with 
a forfeiture clause. Vesting clauses differ in their effect from 
forfeiture clauses, as they purport to pass the property automatically 
on the happening of the event, while forfeiture clauses, apart from 
vesting clauses, require to be brought into operation by the 
employer doing some act to show that he intends to exercise the 
right of forfeiture. 

Vesting clauses are inserted in building contracts for the purpose 
of securing the money advanced to the contractor or as a security for 
the due performance of the contract (r). Whether a vesting clause 
has the effect of transferring the property in the unfixed materials 
to the employer without qualification depends on the terms of each 
particular contract («). 

546. The property in the materials wdiich is given by the contract 
to the employer under a vesting clause is qualified by the right 
the contractor lias of using them for the construction of the works. 
The materials on the building site are there dedicated to a particular 
purpose in which both the employer and the contractor are interested, 
and after the fulfilment of this purpose the surplus, if any, revests 
in the contractor. ^laterials in such circumstances are not liable 
to be taken in execution under a judgment against the employer (/). 
On the other hand, the property in these materials passe^^ to the 
employer sufficiently to prevent them being taken in execution 
under a judgment against the contractor (a). 


( p) Wood V. Ilewiti (1840), 15 L. J. (q. b.) 247 ; lancadtr v. Evt (1859), 28 
L. J. (c. r.) 235. These are not building cases, but the principle seems to be 
the same. 

(o) Eartingtnn Advertising Co, v. Cn.^ Ltd. (1696), 12 T. L. E. 176. 

(r) Hart ▼. Pvrthgain JJurbour Co.^ Ltd,, [1003] 1 Ch. 690, 696. 

(«) See Ilolfoyd ▼. MaraJmll (186^ 10 H. L. 191. 

(0 Beeston v. Marriott (1863), 8 L. T. 690. See also Kerr ▼. Dundee Gat Co, 
(1861), 23 Duiil. (Ct of ^S8.>343 ; Keeve ▼. Whitmore (1863), 33 L. J. (OH.) 
63. 

(a) Brotvn ▼. Bateman (1867), L. R. 2 C. P. 272; Blake t. Izard (1867), 16 
W. ft. 108; Jitevea v. Barhw (1884), 1? Q. R. p. 436; Aa4 compiw By/ord f, 
nueeell, [1907] 2 R. W 523. 
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547. It is a question of construction of the particular con- 
tract at what stage the property in the materials is intended to 
pass, and a question of fact whether that stage has been reached 
or not (5), and this question of f^t must be ascertained in the 
ordinary way, unless the contract directs that it shall be ascertained 
by the determination of the architect or by arbitration (c). 

A vesting clause, to be effective, must be so worded as clearly to 
express the intention of the i)artie8 to pass the property in the 
materials (d). 

Where there is a clause in the contract vesting the materials in 
the employer, a clause giving the employer the right to take x>os- 
session of and use the materials does not affect the interest of the 
employer in the material given him by the vesting clause (e). 

Sub-Sect. 3. — Iliyht$ qualifying Vvating of Materiah. 

648. Even when the property in the materials passes to the 
employer, it does so in the absence of express stipulation to 
the contrary, subject to the right of the contractor to use them 
for the construction of the works (/). It is submitted that any 
attempt by the employer or his architect to remove or dispose of 
the materials would be a breach of contract, and render the 
employer liable in damages to the contactor {g). Further, in 
many contracts it is stipulated that, in case materials should in 
the opinion of the architect not be in accordance with the specifi- 
cation, the contractor may be ordered to remove thorn, but in the 
absence of such a stipulation, if inferior materials are brought on 
to the site, the contractor would apparently be entitled to remove 
them for the purpose of substituting other proper materials (//). 

649. Another class of rights to which the vesting of materials 
is subject is that of the t^rustee in case of the bankruptcy of 
the contractor. These rights depend upon whether the vesiing 


(A) Smih V. Moore (1S86), 11 App. Cas. 350, Lord Blackbumn, at p, 370. 
P«>6 also V. Quinton (184*.i), 3 Man. & O. 825; lUjford v. ItuaaeU^ [1007] 2 

K. n. 622. 

(r) See Oarrett ▼. Saliahurg and Dorset Jauciimi Co, (1866), L. R. 2 Eq, 
358. 

[fA JlaltT ▼. dray (1856), 17 C. R. 402, per Jervis, C.J., at p. 479: “I 
tmnK it ie moiit likely that the pnitios iiitoiuled that all timber which had been 

S ix>vidod for the conetioictioTi of the ship should be the property of the defeii- 
ant. . . . Rut 1 do not think they have used language sufficiently clear to 
carry that intention into effect.** 

(e) Brawn v. Bateman (1867), L. R. 2 C. P. 272; Banbury and Cheltenham 
JHrtd BaiL Co* v. Daniel (1884), 64 L. J. (cn.) 265. 
if) BtetUm T. Marriott (1863), 8 L. T. 690. 
h\ Ibid, 

(h) Afflehy v. Myert (1867), li. B. 2 G. P. 651 , per Blackburn, J., at p. 659 : 
We think that the plaintiffs . . . would have had a peifoct right, if they 
thought that a portion of the engine which they had put up was slight, 
to change it and substitute another in their opinion better calculated to keep 
in good repair during the two years, and that without consulting or asking 
the leave of the defendant.** 1! the contractor under the terms of the con- 
tract can be ordered to remove inferior materials, and is so ordered, the 
employer will obviously have no claim to those materials for which others have 
been substituted at his request* 
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18 conditioned to take place on the bankruptcy of the contractor, 
or on the happening of eome other event. In the first case the 
vesting clause is invalid because a stipulation that vrhat was the 
property of the contractor up to the date of the bankruptcy should 
go over to some one else in that event is void as being a fraud 
upon creditors (t)* In the second case the clause is valid, on the 
ground that the trustee takes the property of the bankrupt con- 
tractor subject to all the incidents to which it is liable (j). 

550 . Another important question which arises in this connection 
is whether the materials are or are not in the possession, order, 
or disposition of the contractor so as to make him the reputed 
owner of them {k), notwithstanding that the property in them has 
vested in the employer. 

A provision that the materials shall be “considered” the property 
of Ihe employer is not sufficient to make the employer the owner 
and so render the contractor the reputed owner (f). 

A ship the property in which has passed to the employer does not 
by remaining in the possession of the shipbuilder for completion 
become property in his order and disposition so as to bo in his 
reputed ownership (/;/). For as an unfinished chattel remaining in 
the hands of the manufacturer remains there for the purpose of 
being finished, so the materials do not remain with him to he 
ordered or disposed of, but to be completed. There is no right to 
presume that every ship in a shipbuilder’s yard is his own, as the 
contrary is notorious, and it is w'ell known that shipbuilders very 
rarely build for themselves, but for others under orders given to 
them. 

Such a ship is, however, not privileged against distress for rent 
owing by the shipbuilder, as it is not a thing sent or delivered to a 
person exercising a trade, to be wrought or manufactured in the 
way of his trade (a), there being no delivery to the shipbuilder (o). 

In the case of a building contract, however, where the property 
in the materials on the site has, by a vesting clause, liecome vested 
in the employer, it has been held that they are in the possession, 
order and disposition of the builder, with the consent of the true 
owner, until the building is finished so as to make the contractor 


(i) See title Bankruitcy and Insolvency, Vol. II., p. 152. 

Ibid. 

(k) Under Bankruptcy Act, 1883 (-16 & 47 Viet. c. 52), s. 44 (iii.) ; and see 
title BANKHUFfCY AND INSOLVENCY, Vol. II., pp. 173—181. 

(i) lU Keen and Keen, Ex parte CSr///ms, [1902] 1 K. B. 565; Hart v. Parthjain 
Harbour Co.^ Ltd., [1903] 1 Ch. 690, per Farwxll, J., at p. 694; “ In my 
opinion the true construction of the clause * All such plant and material shall 
be considered the property of the company ' is that it vests the pro^rty in the 
materials in the company at law subject to a condition, that when tne engineer 
shall have certified the completion of the contract, the contractor shall be at 
liberty to remove them.*’ 

(m) IVoode V. JlueseU (1822), 6 B. A Aid. 9-12 ; Clarke v. Sf>ence (1836), 4 
A. A E. 448, 472 ; IJolderneu v. Rankin (1860), 29 L. J. (OH.) 753, 701 ; bwain* 
eon V. Cfay (1863), 4 Giff. 187; Re AUun/ter, Ex parte (1863), 32 L. J. 
(BCY.) 35; Ml* Rain v. Wallace & Co. (1881), 6 App. Cas. 588. 

(«) Simpeou v. I/artopp (1744), Willes, 512. 

(o) Clarke v. MillwaU Dock Co. (1886), 54 L. T. 814. 
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the reputed owner thereof, and therefore on the bankruptcy of the 
contractor they pass to his trustee (p). 

Sob-Seot. 4. — How far a Vesting Clause is a Bill of Sale* 

551. A clause in a building contract providing that the materials 
brought on to the site shall be considered as attached to the freehold 
is not an assignment, transfer, or assurance of personal chattels, 
nor a licence to take possession of them as security for a debt (q) ; 
neither is a clause providing that the materials brought on the 
soil shall become the property of the employer (r ) : the right con- 
ferred in this case is not a right in equity, but a right in law («). 
The moment the goods are brought on the land the property in 
them passes, and there is nothing left upon which any equity as 
distinct from law can attach. 

Sect. 2. — Lien. 

SUB-SECrr. 1. — For the Benefit of the Contractor, 

552. When the property in the materials has passed to the 
employer by reason of their having been affixed to the freehold, 
the contractor has no lien on them, or on the works constructed 
with them (t), unless he has expressly contracted with the employer 
that he shall have such a lien (a). 

But when materials brought on the land of the employer have 
not been affixed to the freehold, and the property in them has 
not passed to the employer by the terms of the contract, the 


(;>) Be Weihking, Ex parte Il’iirdf, [1902] 1 K. B. 7111. See title Bankruptcy 
AND Insolvency, Vol. II., p. 177. 

(f/) Brown v. Bateman (1867), L. R. 2 0. P. 272; Bluhey. Izard (18G7), 16 
W. R. 108. Both these cases were under the Bills of Sale Act, 1851 (17 & 18 
Viet. c. 36), but the Act of 1878 does not seem to make any difference, as the 
woixls added to the definition of **bill of sale” by the Bills of Sale Act, 1878 
(•41 & 42 Viet. c. 31), 8. 4 — “ any agreement whether intended or not to be 
followed by the execution of any other instrument, by which a right in equity 
to any personid chattels, or to any charge or security thereon, shall be co!\- 
feiTed do not include such a clause {Beeves v. Barlow (1884), 12 Q. B. 1). 436, 
0. A.) ; and see title Bills of Sale, p. 12, ante. 

(r) Ihid.i per Bowen, L,J., at p. 439. 

(«) Ibid, 

(0 The law on this point is so clear that it never seems to have been necessary 
formally to declare it in any judgment in England. In Upper Canada, how- 
ever, Macaulay, J., stated me law as follows: ** Although a right of lien fre- 
quently attaches to goods or chattels sold or made until the price be paid, yet no 
such lien attaches upon houses erected under building contracts, unless expressly 
sanctioned by the terms of such agreement, when it forms a 8{>ecie8 of mort- 
gage, including an interest in the estate” {Johnson r, Creto (1836), 5 Upper 
Canada Q. B. (o. s.) 200, at p. 204). 

(«) In ll’icif/ts ▼. Snuth (1882), 21 Ch. D, 243, at p. 248, Fry, J., by saying 
that ** a man who declines to peHorm his contract can have no lien for money 
which he has expended in part performance,” may be thought to have intended 
to imply that if be had oompletM he might have had a lien on the land. There 
is, however, no statute or decision on which such a proposition can be based, 
that is to say, in the case of a building or engineering contract, although in the 
case of a btulding agreement the equitable right of the builder to a lease may 
be in the nature of a lien on the land. See further, title Luen. 
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contractor may have a right to hold them as an unpaid vendor until 
they are paid for (6). 

SUB-SlX?r. 2. — i'or the lieufjit of iht Employer, 

553 . The employer may have a Hen on the unfixed materials by 
express agreement ; and where advances have been made on the 
security of unfixed materials, on the understanding and agreement 
that the materials brought u^ion the premises should be considered 
a pledge for tliose advances, the employer has a lien on them (c). 
It is possible, however, that such a lien would not be valid against 
third parties by reason of the operation of the Bills of Sale Aclsfr/) 
if the materials were in the possession of the builder, ns it might 
be held to constitute an agreement by which a right in equity to, or 
a cliarge or security on, the materials was conferred, but when an 
agreement provided that goods deposited on land were to bo “deemed ’* 
to be in the possession of the owner of the laud, and subject to a 
lien for the general balance of charges, it was held that this was 
not a bill of sale (<?). 

Where by the contract the emplo^’er is given a lien on the 
unfixed materials coupled with a power of seizure and user on 
the happening of an event, such us the bankruptcy of the con- 
tractor, the employer is protected a;;ainst the contractoi ’s trustee in 
bankruptcy, as the lien on the materials has been given from the 
very commencement of the contract, and the power to seize them 
on the bankruptcy of the contractor (/) is only given in conse- 
quence of the interest previously vested in the employer (y). As 
the contractor still remains the true owner of the materials which 
are subject to the lien, the doctrine of reputed ownership has no 
application (h ) ; while for the reasons before staled the Bills of Sale 
Acts (0 do not apply. Even if it is stipulated that the lien shall 
only arise on the happening of an event, such as neglect to pro- 
ceed with the works, and the contractor becomes bankrui)t, and the 
event also happens, the employer can still seize the materials on the 
happening of the event (/)» Rs the transaction is of the date of the 
contract, and is therefore a protected transaction (4). But if an 


(/>) BtUamy y^Vavey, [1891] 3 Ch. MO. 

(c) Tripp V. ArmiUuje (1839), 4 M. W. 687; /?« Wauyh, E.r pnrt^ Dickin 
(1876), 4 Ch. D. 624 ; JJuubury and ChelUnhuvi Dirat Hail. Vo, v. Daniel (1884), 
64 L, J. (cil.) 266. 

(f/) 41 & 42 Viet. c. 31; 46 & 46 Viet. c. 43. See title Hills or Bale, 
pp. 13, 14, ante. 

(e) 8ji>enctr v. Midland Hail. Vo, (1896), 11 T. Ji. R. 612. f 

(/) He Wangh^ Kx jmrU DiUin, iupra; He Jlarriion, Ex parte Jay (1880), 

14 Ch. I). 19, 26; both decided under the Bankruptcy Act, 1869 (32 & 33 Viet, 
c. 71), 8. 94 ; but the Bankruptcy Act, 1883, does not appear to alter the law in 
this I’espect. 

(•/) He Harrison t Ex parte Jay^ supra, 

(it) Hawthorn v. Etwcasile-ujton^Tyne and North Shields Hail, Co, (1840), 
8 a B. 734, n. 

(f) 41 A 42 Viet. c. 31 ; 46 A 46 Viet. c. 43 ; see p. 266, ante, aud title Bills 
OF Sale, p. 14, ante. 

(j) He Waugh, Ex parte Dickin, supra; He Harrison, Ex parte Jay, supra, 

(k) Under s. 49 of me Baiikniptcy Act, 1883 (46 A 47 Viet. c. 62). bee title 

Baxkkvptct aa'I) Insolvency, Vol. IL, p. 288. 
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ftimf. t. execution under a judgment against the contractor is levied on the 

lAen. materials before the event happens, e,g., a notice of failure to pro- 

— ceed with the works, it is no longer comi^tent for the building 
owner to acquire a lien by subsequently giving notice ( 1 ). ^ 

Sect. 8. — MatenaU belonging to the Employer, 

Property in 664. Building contracts usually contain a provision under which 
old mattrialn. contractor agrees to clear away any old materials which may 
be found on the site. Such a provision may or may not, according 
to the terms of the contract, confer on the builder the right of 
property in these old materials (m). 

In some cases the contractor agrees to allow for the old materials, 
or to take them for the purpose of the works. If he agrees to 
allow for them and has not done so, the employer is entitled to set 
off the value of the old materials against the price (//). 

If the employer supplies materials to the contractor for the 
purpose of ,the works, he may be entitled to set off their value 
against the sum payable to the contractor. His right to do so 
depends on the terms of the contract and on the circumstances (o). 

Part XIV. — Assignment and Devolution of 
Rights and Liabilities as between 
Assignee and Employer. 

Sect. 1. — Assignment of Rights. 

Sub-Sect. 1. — In General, 

665. An employer can assign the benefits and the burdens of a 
.contract, as between himself and his assignee, but he cannot by 
such an assignment relieve himself from his obligations to the 
contractor, nor will such an -assignment give the assignee any right 
to call upon the contractor to complete the contract. The con- 
tractor may, however, be a party to the assignment, in which case 
the assignment operates not only as an assignment (between the 
employer and the assignee), but also as a new contract between the 
assignee and the contractor, involving novation (p). 

566. The right possessed by the contractor which may become 
the subject of assignment is the right to receive payment of money 

(/) By ford v. ifuMe/f, [1907] 2 K. B. 522. See p. 253, ante. 

(m) In an American case it has, however, been held that, in the absence of 
express stipulation, the matenals of old buildings on the site l>eloiig to the 
oontraotor {Morgan v. Stevens (18T9), 6 Abb. (N. Y.) New Cases, 356). 

(tt) Har^ y. Lawrence (1S67), 15 L. T. 571. 

(o) Allineon y. Dawes (1796), Peake, Add. Cas. 82; Grainger y. RayhoiUd 
(1840). 9 C. 5t P. 229; Newton y. Forster (1844), 12 M. & W. 772. 

(p) See p, 179, onto; p. 274, post. For assignment of rights in general, see 
title Chow nr Aonoir. 
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due or to become due, ^bether by instalments or otherwise. A 
mere contract to make advances to the contractor by way of loan 
is not assignable, as specific performance of such a contract could 
not be enforced, and there is no debt or other legal chose in action 
which can be assigned (q)* But a contract to pay to the contractor 
instalments of the agreed price on the production of certificates from 
the architect involves the creation of a debt, and the contractor can 
assign his right to payment (r). 

The assignee, however, takes subject to the equities existing 
between tlie employer and the contractor, and can be in no 
better position than his assignor, whose right to payment may, 
according lo the terms of the contract, be destroyed by forfeiture, 
or reduced by the deduction of liquidated damages etc. («). 

Such an assignment of moneys due or to Income due under a 
building contract is not a bill of exchange or an order to pay, and is 
not liable to stamp duty as such (t). 

Notice in writing of the assignment must be given to the debtor, or 
other person liable to make the payment (m)» in order to entitle the 
assignee to bring an action for the money or debt. Such a notice 
need not be in any particular form ; a mere letter is sufficient. If 
the assignee neglects or delays to give the notice the assignment is 
only an equitable one. The effect of this is to let in equities which 
had arisen prior to the notice. But this will not operate to post- 
pone the assignee’s claim to that of a creditor who has obtained 
a garnishee order, if the assignee’s charge was originally prior in 
date, as the garnishee order cannot estiiblish any claim in deroga- 
tion of the rights which the assignee has acquired under his 
security (/r). The assignment must specify the particular fund to 
be charged, or it will be inoperative (a). 

The assignee can sue without being obliged to join his assignor 
as a party {b), 

557. If the contractor assigns a share of the profits of the con- 
tract, the assignee >\ill not necessarily be constituted a partner (c), 
or be rendered liable as such (d). If the stipulations are consistent 
with the object of securing the repayment of money advanced, 


(9) May Y, Lane (1894), 48 W. It. 198, Compare South African Terriloriee, 
Ltd. V. [189^ A. C. 309. 

(r) Supreme Couii of Judicature Act, 1873 (30 & 37 Viet. c. 6G), s. 2J (0). 

ItHce V. liannieter (1878), 3 Q. B, I>. 079. 

(0 See Crotv/twi v. Ourney (i832), 9 Bing. 372; Divlork y. llumnumd (1854), 
2 ora. ft Q. 141; Buck y, Itoheon (^1878), 3 Q. B. 1>. 686; Adame v. Maryan 
(1883), 14 L. R, Ir. 140; Re Toivard, Ex Moee (1884), 14 Q. B. D. 310; 
and see title Bills of Kxciianok etc., Vol. II., pp. 670 et eeq. 

(n) Supreme Court of Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (6). 

(w) Dadtley y, Coneolidated Bank (1888), 38 Ch. D. 238. 

(tt) Crowfoot V. Oumeff, eupra; Percival y. Dunn (1885), 29 Ch, D. 128. 
Thus, a mere note given by the contractor to a rarson to whom he is indebted 
requesting the employer to pay him and oblige the contractor, without anything 
further, will not operate as an assignmeiit. 

S Saudere y. Peek (1884), 50 L.T 6,10. 

Even independently of a. 2 of the Partnership Act, 1890 (53 ft 54 Viet 
0. 39). 

(d) Kelly y. Scotto (1860), 49 L. J. (OH.) 383, 
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Although 8. 25 (6) of the Judicature Act, 1873, refers to assiffn- 
ments which are absolute and not by way of charge, a mortgage oi 
moneys to become payable under a building or engineering contract 
with a proviso for redemption, is within the section (/). ^ 

558 . "Where there is an assignment of a share of the profits, 
with power to the assignee to enter in case of the bankruptcy of the 
builder, the assignee’s claim in the bankruptcy is postponed until 
the other creditors are satisfied, but he is not prevented from 
enforcing his rights so far as he can do so without coming in under 
the bankruptcy, c.^., by foreclosure (g). It is doubtful whether a 
stipulation in the contract against any assignment by the contractor 
of money to become due under it is valid, hut it is submitted that 
it is (h), A stipulation not to assign without licence from the 
employer is valid (/). 


Sub-Sect. 2. — JV/iat may he aHsiynrd , 

559. Instalments accruing under the contract 0 )can be assigned 
ns legal choses in action (k). An assignment, however, of moneys 
not earned at the date of the bankruptcy, though good as against 
the employer or anyone claiming under him, will not be valid as 
against the contractor’s trustee in bankruptcy (/). As reganls 
instalments which have accrued due before the bankruptcy, the 
assignee is entitled to them against the contractor’s trustee in 
bankruptcy. 

560. Retention money (m) may also be assigned as being money 
earned, but not yet payable. ISuch an assignment will pass tlie 
interest of the contractor in the retention money, subject to the 
rights of the employer as to forfeiture, deduction of penalties etc. (//). 

561. If the contractor becomes bankrupt, his trustee, if he 
elects to adopt the contract and complete, takes subject to valid 


(e) Jiadelry t. Conaolulated Dank (1888), 38 Ch. D. 238. 

(/) Tancred v. Defagon Day and KaatA/rim /tail. Cu, (1889), 23 Q. B. D. 239 ; 
Durham Drathera v. Dobertaon^ [1898] 1 Q. B. 765. 

(j/) Dadeley y, Conaolidated iiank^ aupra, at pp. 25*!, 201. See title Bank- 
BUPTOY AND InBOLVKNCY, Vol. II., p. 227. 

(A) Compare De Turcan (1888), 40 On. D. 5, whore, however, it is suggested, 
per Cotton, L.J., at p. 10, that the difficulty caused by such a stipiilatiou 
might be overcome by means of a dedaratiou of trust. See also De Griffin, 
0898), I9L.T.442. 

(i] Laurie v. West Hartlepool Thirds Tndemuity Aaaociniiun and David (1899), 
4 Com. Cos. 322. 


(i) Ai being covered by a. 25 (6) of Supreme Court of J udioature Act, 
18W (86 ik 87 Viet. o. 66). 

(*) Bodiek V, Qanddl (1852), 1 De O. M. & O. 763 ; Drice v. Bannister 3 

Q. K D. 569. 


(/) De JoneSf Ex parte Nichols (1883), 22 Cb. T). 782 ; De Tomnrd, Ex parte 
Moss (1884) 14 Q. B. D. 310. See, as to this, more fully under title Bankbuttcy 
and Insolvency, Vol. II., pp. 159, lOO. 

i m) For the definition of retention money, see p. 226, anU, 
n) See p. 270, 




1*ART AsSIONkEifT AND bsVOLtn'ION OF tllQHTS fetC, 


assignments of money earned previously to the bankruptcy (o), and 
he cannot, even by expending his own money in completing the 
work, obtain priority over the assignees (p ), although if he had not 
done so the retention money would not have become payable. 
Where there is an obligation on the contractor to maintain the 
works for a period, and the retention money due on completion of 
the work prior to the period of maintenance has been assigned or 
charged, the trustee, if he elects to complete, and does complete, 
will complete the assignee’s right to payment on completion ; and 
the assignee will be entitled to be paid the retention money 
unreduced by any set-off for failure to maintain. The employer, 
however, will have a right to set off in bankruptcy the damages 
for the breach of the contract to maintain against any claims the 
trustee may have against him (q). The trustee is not, however, 
debarred from contesting the validity of the assignmonfX^). 

562. The employer cannot assign his right under a forfeiture 
clause to enter and seize the unfixed materials, as it is a hare licence 
to seize chattels (s), 

Sitd-Sect. 3. — Equities to which the Assignment is subject, 

563. The right of the assignee is subject to all equities which 
would have been entitled to priority over the right of the assignee 
if the Judicature Act had not passed (0* The effect of this is that 
the assignee from the contractor takes no better title than the 
contractor had at the time of notice of the assignment being given 
to the employer (a). Equities which arise subsequently to the 
notice given to the employer can only be set off if they are debts 
arising out of the same contract and sufliciently connected with the 
subject-matter of the assignment, e.y., liquidated damages for 
delay (h). Thus where a proportionate part of the price for a rail- 
way becomes due on the completion of each section, the employer 
can set off damages for non-completion of the whole railway against 
assignees of the proportionate parts of the price (c). 

The employer may set off this claim as against that of the 
assignee, but cannot claim or counterclaim it as damages against 
him, and cannot recover anything from him (d). The employer, 
after notice of the assignment, cannot take away or diminibh the 
rights of the assignee by any payment to, or other transactions 


(o) Re Toward^ Ex parte Muss (1884), 14 Q. li. T). 310. 

{p) Drew V. Josolyne (1887), 18 Q, H. D. 590, 597. 

( 7 ) Re Asphaltic IFooli Pavement Co., Lee and Chapman'' s Case (1885), 30 
Ch. D. 216. 

(r) Re JoneSt Ex parte NiclwU (1883), 22 Ch. D. 782. 

(a) On the analog of a hire-purchase agi^meiit {Re Davis ds Co.^ Ex parts 
Rawlings (1888), 22 a B. D. 193). 

(/) By s. 25 (6) of the Supreme Court of Judicoturo Act, 1873 (36 & 37 Viet, 
c. 66). 

{a'j Dries V. Bannister (1878), 3 Q. B. D. 569; Young v. Kitchin (1878), 3 
Ex. D. 127. 

(5) Young ▼, Kitchin^ supra; Re Asphaltic Wood Pavement Co., Let and 
Chapman's Case, supra. 

(c) ifew/oundiana Government ?♦ Newfoundland Bail, Co, (1888), 13 App. Cac, 

(d) Young T« Kitchin, suprow 
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Building Contracts, Engineurs, and AiioiiiTiEcrm, 

Sect. 1. ■with, the contractor («) or persons claiming under him(/). The 
Assignment parties, however, can by agreement in the original contract exclude 
of Rights, the rule that an assignee should take subject to the equities* but 
such a stipulation would hardly occur in the case of a building 
contract. 

If the right to receive the money assigned depends upon 
the architect giving a certificate, and such a certificate is given by 
the architect fraudulently and in collusion with the contractor, this 
will affoi-d a good defence in an action by the assignee based on the 
certificate (//). 

Suii-S£CT. 4 . — Attignmerd aubject to Forfeiture, 

KflfjKJiof 664. Where the employer rightfully determines the contract 
forfeiture. i)y forfeiture, on account of some default by the contractor, or 
where the contractor abandons the work, then, as 'the contract never 
becomes completed, the right to payment on the part of the con- 
tractor never accrues, and there is nothing on which an assignment 
of money to become due can operate (//). 

Sect, 2. — Asaignment of Liabilities^ 

Sub-Skct. 1 . — Aaaignjnent hg the CoiUradttr, 

565. The question whether the builder can sublet the |)erformance 
of the contract depends on whether the contract is a personal one or 
nut(t), and this depends, in the absence of express stipulation 
making the contract a personal one or prohibiting assignment, ui>on 
whether the builder is selected with reference to his individual skill, 
cleverness, integrity, and financial responsibility, or other i)ersonai 
qualification, in which case the performance of the contract cannot 
he assigned by him, notwithstanding that the person who is offered to 
take his place is equally well qualified to perform it (A;), or whether 
the contract is one as to which it must be inditferent to the employer 
whether it is done by the immediate party to the contract, or by 
someone on his behalf (f). 

It would appear that the contractor cannot assign his liabilities 
in the following cases (m) : (1) where there is an express stipulation 
against assignment or subletting; (2) where an intention of the 
l>arties not to permit assignment can be implied from tlie circum- 
Htancos (a), as where a particular contractor is employed owing to 


How tar 
coiilrautor 
may nMsign 


(e) Ilriee v, Banniain (1878), 3 Q. B. D. dCS. 

( /) Smith V. Kirk (1871), 25 L. T. 428, where tlie court was equally 
divided. 

(y) Wakejitld and Barnalfv Bunking Co, ?. Normanion Local ifwinf (1881), 
44 L. T. 697. 

(h) See p. 251, ante, 

(») See title Contract. 

(k) Knight v. Burgeaa (1864), S3 li. J. (CU.) 727 ; Britiah Waggon Co, ▼. Lea 

« , 5 ^ B. D. 149, per Gucxbcrn, O.J., at p. 153 ; Tulhurat y. Aaaociuted 
nd Cetnmi JHantuadurtra, [1903] A. C. 414, 420. 

(0 Britiah Waggon Uo, y, Lea^ aupra. 

The reported cases relating to building contraete on this point are not 
•uSioient in number for an absolute general nue to be deduced from them. 

(n) Bubaon y, Drummond (1831), 2 B. ft Ad. 303 ; Knight r, Burgeaa, i 
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some particalar qualiOcaiion, either in respect of skilly financial 
position, or the possession of special plant adapted for the work ; 
(8) where the work is of a sp^ial nature (o), such as the construction 
of a lighthouse (p), electric lighting, well boring, or hydraulic work, 
or possiblj^ in the case of works of great magnitude, requiring 
special engineering skill, or the possession of particular plant. 

566. Where two or more persons jointly contract to perform a 
service for the employer, one or more of them may, in the absence 
of some special circumstances as to personal qualifications, assign 
to the other or others. 

667. Where the contract would otherwise not be assignable, the 
employer, if he has acquiesced in the assignment, and accepted the 
services of the assignee, will be estopped from raising any objection 
on the ground that the contract ought to have been carried out by 
the original contractor, and this will be so even where there is no 
formal assignment, substituted contract, or sub-contract (a). 

568. If the consideration for the assignment, as- between assignor 
and assignee, is the payment of money to the assignor on com- 
pletion, then, if the assignee prevents the completion of the 
contract, or enters into a substituted contract, so that the event on 
which the money becomes payable never happens, the assignor will 
have no claim for the money, but he will have a claim in damages 
against the assignee {b). 


Sub-Sect. 2 . — Attignnmd hy the Km jt! oyer* 

569. The employer cannot get rid of his liability to pay the price 
to the contractor by assignment without the consent of the latter. 
The contractor cannot be compelled to carry out a building contract, 
with all its onerous conditions, and then have to rely for pay- 
ment on a person with whom he never contracted, and who may 
be a “ man of straw (c). In shipbuilding contracts in such a case, 
the shipbuilder would be to a certain extent protected by having a 
lien for payment on the unfinished ship {d), but that fact would not 
have the effect of entitling the employer to assign so as to get rid 
of the obligation to pay. 

If on an assignment by the employer the contractor refuses to 
go on with the works, and is then induced to do so by a promise by 
the assignee to pay him, there would be sufficient consideration to 


(o) Juhnnyn v. ItayHon (1881), 7 Q. B. D. 438. 

(/>) Anon.t cited by Patteson, J., in IVentworth v. CocJc (1839), 10 Ad. & Kl. 

'42, at p. 43. 

(tt) Fade V. Le Sueur and Le JTuguet (1839), 12 Moo. P. C. 0. 601, 

(6) Humphreys v. Jones and Picking (1850), 20 L. J, (EX.) 88. 

(c) Jiobson Sharpe v. Drummond (1831), 2 B. & Ad. .'103, prr Lord Ten- 
TEBDEN, O.J., at p. 307 ; Humble v. Hunter (1848), 12 (i. B. 310, per l/ord 
Denman, at p. 317 ; and ®ee further, title Contract. 

(d) Thus, where engines for a ship, which was being constructed, were lying 
in an unfinished state at the engine-makers*, it was held that an equitable 
lEiortgage of the ship and her engines was subject to the lien of the engine* 
aiBkmrs (fie ffod^kin, Ex parte SofUey (1875)| L. R. 20 Eq. 746). 
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8ub«Ssot. 1,— -JQmIA 0 / ih$ Smplojfere 

578. The executors or administrators dt an employer are entitled Bights sad 
to the benefit of the performance of a building contract, but, on the 0 ^ 
other hand, they are liable to the contractor for the price. If the 
land on which the building is being erected goes to the heir or to 
a devisee, it would seem that the heir or devisee, as between 
himself and the personal representatives, can compel the erection of 
the building and throw the cost upon the personal estate of the 
deceased employer (h). 

If there are several employers jointly interested in the contract, 
and one of them dies, then, if by agreement between the employers 
the executors of any party dying are to have the benefit of thewox'k, 
the law will imply a contract on the part of the deceased that his 
executors shall pay to the other employers their proportion of the 
price, although the legal remedy of the contractor will be solely 
against the surviving employers (r). 

Sub-Sect. 2 . — Death of the Contractor, 

574. If a man has agreed to build a house for another by a certain Uighu and 
time, and dies before that time, his executors are bound to perform <iutiea ot 
the contract (<0‘ And, on tho other hand, the executors of the 
deceased contractor are entitled to perform the contract and recover 
payment for it («). If the executor or administrator of the contractor 
enters into a fresh or supplementary contract in his capacity as 
personal representative, he will be personally liable on the contract, 
l>ut may bring an action on it in his representative capacity, and 
this right of action, if accrued, will pass to an administrator de 
bonis non on the death of the original personal representative (/). 

Where one of several joint contractors dies, his executors are 
entitled to share in the contract, and to have their rights as between 
themselves and their joint contractors ascertained on the completion, 
and cannot, without theii' consent, be bought out at a valuation (jj). 

(a) Wrtyht v. Fairjith/ (1831), 2 15. & Ad. 727. And see title Bankuuptct 
Insolvency, Vol. II., pp. 136—139. 

(h) Holt V. JJuH (1694), 2 Vom. 321 ; Cot*per v. Jimnan (1866), L. E. 3 Kq. 

98; lie Day, [1898] 2 Ch. 610; and compare Ih'adhnry v. Mitryan (I862j, 

1 II. & C. 249. See also Lechmerev. (Mrltsle (Earl) (1733), 3 1^. Wins. 211. Soe 
also Land Transfer Act, 1897 (60 & 61 Viet. c. 66), s. 2; and, generally, title 
Lxecutors and Administbators. 

(r) See Prior v. Jleinbrow (1841), 8 M, & W. 873, per AlDEHSON, B., at p. 889. 

* (d) Fitzherbert, La Graunde Abridgement, tit. 15arre, pi. GO (1453), cited by 
Cuke, C.J., in Quick and Harris v, Lttdborrow (1615), 3 Bulst. 29, 30. Soe also 
8ibt>ni V. Kirkman (1836), 1 M. & W. 418, 422, 423; Corner v. Hhew (1838), 

3 M. & W. 350, per Parke, B., at p. 354 ; Kniyhi v. liuryess^ (1864) 33 L. S, 

(cn.) 727 (omission of word “assign”). See gonei-ally, title Executors and 
Administrators. 

(e) Marshall v. Droadhurst (1831), 1 Cr. & J, 403. 

(/) Moseley v. Eendell (1871), L. R. 6 a B. 338. 

(g) McClean v. Kennard (1874), 9 Cb. App. 336. See also Amhler v. Bolton 
0872), L.E. 14Eq.4i7. 
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If the contract is a personal one, the personal representatives of 
a deceased contractor will be entitled to be paid any instalments 
of the price which have actually accrued due, or they may have a 
claim by way of quaiitim meruit fbr work done up to the date of the 
death (/i) ; but, on the other hand, they cannot insist on completing 
the personal contract of the deceased (t). 

Sect. 6. — Attachment of Instalments and Retention Money, 

575. The general law as to attachments! debts applies to the case 
of moneys already due and payable under a building contract. 

The right of attaching debts or obtaining garnishee orders over 
them, however, extends only to debts actually owing or debts accru- 
ing(j), that is to say, what is debitum in prasenti solveudum in 
fnfuro, and does not include such payments under a building 
contract as have not yet been earned (^). 

The power to attach a debt accruing due under a building contract 
would l)e defeated by a forfeiture (/). 

An attachment of money payable under a building contract will 
not take priority over an assignment (even if the assignment be 
only equitable) which is prior in date to the attachment (7/0* 


Part XV. — Substituted Contracts and Sub- 
contracts. 

Sect. 1. — Substituted Contracts, 

576, The introduction of a new party into a contract, either by 
substitution or addition, is termed novation. When it is by way of 
substitution the original party, for whom the new party is sub- 
stituted, is, to an extent depending on the terms of the new con- 
tract, released from further performance of the original contract. 
Where a new contractor is substituted for the original one ami 
takes over the work on the terms of the original contract, he 
will be bound by stipulations therein relating to deduction of 
liquidated damages etc. (r/)- 


(/i) sttthbi v. //oh/twr/f /?«//. Co. (1867), L. R. 2 Exch. 511. 

(f} Fnrrmov, IVilmi (1869), L. R. 4 0. P. 744, 740; and see Wtntworlk y. 
Cock (1839), 10 Ad. & £1. 42, per Patteson, J., at p. 45. 

(j) R. S. 0., Ord. 45. 

Ik) See title Execution. 

(f) See p. 251, ante. 

(m) JHckmng ▼. Il/raaomhe Jtail, Co, (1808), L. R. 3 C. P, 235 ; Badetty y, 
ContoNdaUd Sank (1888), 38 Oh. D. 238. 

(ft) Its Teadon Waisr works Co, and Binns (1895), 72 L. T* 538. See title 
CoNTEACr. 
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Sect. 2. — Sub^contracts. 

ScB-SEcrr. 1. — lUlativm hetwttn Stih-coutrador and Empfoytr* 

677. As a sub-contractor is not a party to the contract between 
the employer and the contractor, he cannot bring an action against 
the employer on it, there being no piivity of contract between 
them (o)/ If, however, the particular article, which he has under- 
taken to prepare or furnish, is not affixed to the freehold, he still 
remains the owner of it until he has completed and delivered it, 
and, in case the contractor should become bankrupt, he can claim 
the chattel and refuse to part with it except on getting payment or 
a charge on the purchase-money ^Yhich the employer Las agreed to 
pay the contractor for it (p). 

Where the sub-contractor is liable to compensate the contractor 
for inferior work or defects in the work supplied by him, and the 
contractor is under a similar liability to the employer, the employer 
can take an assignment of the contractor’s right to compensation, 
and bring an action thereon against the sub- con true tor (//). 

578. Acceptance by the emplo 3 ’er of the work done by a sub- 
contractor will in no way cause an implication that the employer 
has made any contract with the sub-contractor (r). If the sub-con- 
tractor sets up orders from the employer for work as “ extra to ” 
the principal contract, he must produce the principal contract to 
show that the work is not included in it, and prove a distinct 
contract between the employer and himself, before he can recover 
from the employer (a). 

In some circumstances, the emploj'er cannot discharge his 
liability to the contractor’s trustee in bankru[)tcy by paying the 
sub contractor. In case of the bankruptcy of the contractor, the 
architect cannot deduct payment made to a sub-contractor for work 
and materials supplied by him when certifying the balance due to 
the principal contractor, but may be compelled to certify payment 
to the principal contractor without such deduction (/), Where, 
however, the contract provides that in the event of the principal 
contractor unduly delaying proper payment of tlie sub-contractors 
the employer may pay them himself, then if the contractor unduly 
delays proper payment to the sub-contractors, e.p., by present- 
ing his petition in bankruptcy, the emplo^^er is justified in 
paying the sub-contractors, notwithstanding the bankruptcy of 
the contractor (a). 

579. There may be communications or dealings between the 
employer and the sub-contractor which amount to a contract, 

fo) See title Contract. 

Ip) titlUtmy V. Davey^ [1891] S Oh. 840. 

( 9 ) Ctimtuht V. Kincaid Co, (1902), 4 F. (Ot, of Sees.) 901. 

(r) Bramah v. Ahivytr {TAtrJ)^ ciM in Paterwn ?. OandoBcqui (1812), 
Eaet, e2,jper Ijord Ellbnborouoh, atj>. 66. 

(«) Ecefet ▼. Southern (1861), 3 F. A F. 142. See also p. 234, ante, 

(0 Be Hoti, Ex parte Gray (1888), 88 L. J. (a bO 8. 

(tt) Be Wilkineont Ex parte Fowler, [1908] 2 K. B. 713. 


Sect. 2. 

Sub- 

contracts. 

No privity of 
cun tract. 


A-sBignment 
of colt trac- 
tor's rights 
against siib- 
cuntractur. 


How far 
employer 
may pay sub- 
contractor. 


Effect of 
accepting 
But>’Contrac- 
tor’s woik. 


When 
employer 
liable to tnb- 
cotitractor. 



m 

SfiOT. 1 
Sub* 

eoutracts. 


Paymentii on 

architect’s 

certificate. 


Principal 
contractor as 
agent of 
employer. 


Eights and 
liabilities of 
principal 
contractor. 


Forfeiture of 

principal 

contract. 


BmiillKO CoNtttAdfS, IJNatNftEftS, kISD AaCHttMcfS. 

bxpresB or implied, on the part of tlie employer to pay Uie sub- 
contractor (/r>. If there is a promise hy the employer to pay or see 
the sub'Contractor paid, the question arises whether the promise is 
collateral to the contract between the contractor and the sub- 
contractor, and given by way of guarantee, in which case it must 
be in writing or whether it is a direct promise to pay, in which 
case a verbal promise is sufficient. 

If the employer promises to pay the sub-contractor ** out of the 
money” that he has to pay to the principal contractor, this is a 
direct promise, and not a guarantee to be liable for the principal 
contractor’s debt (//). 

Where the contract provides that provisional sums mentioned in 
the specification shall be paid by the contractor or by the employer 
in such amounts and to such persons as the architect shall direct, 
and the architect certifies a sum as due to a merchant and deducts 
this from money due to the contractor, it has been held under the 
particular circumstances of the case that the merchant is entitled 
to claim payment from the employer (a). 

If it appears that the principal contractor was acting as the 
agent of the employer in contracting with the sub contractor, the 
employer will be liable to the hitter. The burden of proof lies 
on the sub-contractor to show that the employer, and not tlie 
principal contractor, was the real principal, and he may call evidence 
to show that tlie employer personally gave orders to do work and 
supply materials for the same building to third parties as corrobora- 
tion of bis evidence that the employer gave him personal orders to 
do the work (b ) ; while the employer can call the principal contractor 
to prove that on the accounts between him and the sub-contractor 
nothing is due to the latter (c). 


Sub-Sect. 2. — IkJatiwu between Principal Contractor and Suh-contrador, 

S80. The contractor, in the absence of stipulations to the con- 
trary or circumstances which show the contract to be personal, has 
a right to sublet portions of the work to sub-contractors, and to 
be paid for the work performed by them', being also liable for 
defects in such work in the same way and to the same extent as if 
he had performed it himself (d)* 

The principal contractor, by subletting part of the work, impliedly 
contracts with the sub-contractor that he will not by any act or 
default of his own prevent the sub-contractor from performing his 
share of the work. Thus if, in conseipience of the default of the 
principal contractor, the employer forfeits the contract and ousts 


(w) Smithy. Uadhall (1862}, 3 F. & F. 143. 

(x) See p. 280, poet, and title Guarani EE. 

M Diaxm y. Uaifield (1825), 2 Bing. 439 ; Andretoe y. Smith (1835), 2 Or. M. 
AR. 627; Steventon'e Truetee y. Campbell A Sana (1896), 23 B. (Ct. of Sees.) 


[a) ffidtba y. Turner (1902). 18 T. L. R. 235. 

[b) Woodward y, Bu^nan (1870), L. R. 5 Q. B. 285. 
fe) OarUh y. CharUer (1845), 1 0. B. 13. 

[iQ HTiygofi Co, r. Im (1880), 5 Q. B. D. 149. See alto p. 270, ank. 
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the sab-contractor, tbe sub-contractor will have a claim in damages 
against the principal contractor («). 

The sub-contractor, on his part, is liable to the principal con- 
tractor for defective work, as the relation between them is similar 
to that of employer and contractor (/). 

581 . Where the sub-contractor knows that, by the terms of the 
contract between the employer and the principal contractor, the 
principal contractor is liable to liquidated damages or forfeiture for 
delay, the liability of the sub-contractor to the contractor for delay 
may be increased. And the principal contractor may be entitled to 
recover from the sub-contractor the liquidated damages he has 
bad to pay owing to the delay caused by the sub-contractor, or the 
profit he would have made on a contract rescinded from that 
cause, together with the cost of work thrown away (ff). 

Such knowledge of the terras of the principal contract is, however, 
not sufficient to prove that the sub-contractor agreed with the 
principal contractor to be bound by the terms of the contract. 
Thus if the sub-contractor properly completes his part of the work, 
bis right to payment will not depend upon the certificate of the 
architect, notwithstanding that it is a condition precedent to 
payment to the principal contractor (//). 

Where the sub-contractor expressly contracts to be bound by the 
terms of the principal contract, provisions as to retention money 
will be applied to him proportionally in the ratio that his contract 
bears to the whole contract (i). 

But provisions in tbe principal contract, which are not applic- 
able as between the contractor and sub-contractor, will not be 
incorporated by implication in tbe sub-contract. 

It has been held that a clause in the principal contract referring 
disputes betw'een the employer and contractor to arbitration will 
not be incorporated impliedly so as to refer disputes between the 
contractor and the sub-contractor to arbitration (.;). 

But where the terms of the principal contract are expressly 
incorporated in the sub-contract, the provision as to arbitration 
will apply (/,'). 

Sect. 3. — Prime Cost and Provisional Sums, 

. 582 . The term “ p.c.,” or “ prime cost sum,” has come to be used 
in building and engineering contracts because of the difficulty of 


|3rc+. 2. 

Sub- 

contracts. 

Defective 
work by sub- 
contractor. 
How far terms 
of principal 
contract bind* 
ing on sub. 
contractor. 


Clouse refer- 
ring disputes 
to arbitration 


Origin of 
term ^ primt 
cost.** 


(e) See p. 231, ante. 

(/) As to the effect of a stipulation limiting the responsibility of tbe aiib- 
contractor to the replacement of faulty work supplied by him, see Prince of 
Wnlee Dry Dock Co. {Swansea) t Ltd. y. Fownes Forge and Engineering Co., Lid.. 
(1904), 90 L. T. 327, where it was hjald that a sub-contractor denying that his 
work was faulty was liable to the principal contractor for the costs of a counter- 
claim sucoessfiuly raised by the employer for defects in such work. 

Hydraulic Engineering Co. v. McHaffie (1878), 4 Q. B. D. 070. 

(//) Lewis y. Hoars (1881), 44 lu T. 66. 

(») Oenry, Walker db Co. Y. Lawrence <fc Son (1906), Hudson on Building 
Ckmtraets, 3rd ed., Yol. II., p. 406. 

(/) (Uudwin ▼, Bremd (1^3), 7 F. (Ct of Seis.) 993. 

(I) Be© Tm^^ey Steam Shijfing Vs, v. Smyth dt C'o., [1903] 2 K. B. 791# 
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describing accurately, at the time the contract is entered into, every 
article to be used in the building or work. Instead, therefore, of 
giving a description of the article required, the contractor is directed 
in the specification to provide and fix the article, whatever it is, at 
the ‘‘p c.,” or “prime cost Buni,“ of so many shillings or pounds, as 
the case may be, which the architect thinks will be the probable 
prime cost of the article required. 

The architect may in addition define the meaning of “ p.c.,” or 
“prime cost sums,*’ and state that they are the net sum paid or 
payable to the merchant, either with or without, and usually without, 
any allowance to the contractor for profit. Notwithstanding the 
ordinary acceptation of the term, the contractor often seeks to recover 
not the net cost, but the cost to an ordinary person, out of which 
the contractor has had the benefit of trade discounts as well as 
discounts for cash. It appears to be clear that he cannot be 
entitled to trade discounts (/), but whether he is entitled to discount 
for cash must depend on the circumstances in each case. It would 
seem that, apart from special circumstances, the contractor is not 
entitled to cash discount. The building owner’s obligation is to 
pay prime cost, and it would seem that he cannot be under any 
obligation to pay some other price. The contractor may be under 
no obligation to pay cash, but if he does, it would seem that he 
cannot charge the building owner more than he has paid, namely, 
prime cost. It has been lield that, in the case of a quantity 
surveyor who obtained a discount for cash on the payment by him 
of certain lithographer’s charges, he was, as against the person who 
employed him, entitled to the discount so obtained, but this case 
depended on proof of a custom (m)» 

583 . A provision is often inserted in building contracts that the 
builder shall provide a sum either for contingencies, such as extras, 
or, on the other hand, to pay for some contemplated work a tender 
for which may have l>een obtained from some merchant or 
specialist, or for some work the exact nature of which has not 
been defined at the date of the contract. I'he sum so provided is 
generally referred to as a provisional sum. Clauses are often 
inserted defining the rights of the building owner and the architect 
in respect of these sums, and where such clauses exist the contract 
must be referred to. Apart from any special terms, it would seem 
that, if no expenditure is required for such contingencies, a provisional 
sum inserted therefor can be deducted. In the other case, that 
ii, if the provisional sum is inserted in the contract lor a specific 
work, it would seem that the work cannot be omitted and given 
to another contractor without rendering the employer liable for 
damages for loss of profit(ii). 

684 . The question of the liability of the building owner to 
builders’ merchants employed to carry out work contemplated by 
provisional sums has occasioned much litigation. This arises 

f/) Compare Htppidey v. Knee Brothere, [1905] 1 K. B. 1. 

(m) Lontion Schwl Board v. Northcroft (1889), Huiltx>u on BuiUin;; Coutracta. 
3rd ed., Vol. 11., p. H2. 

(n) Uaihgher v. Ilireh (1899), New York *45 App. Div. 4U7. 



Pabt XV,-~ Substituted Contracts and Sub-contracts. 279 

generally from three causes : either because the builder’s merchant Sbct 3 
declines to take orders from the builder or prefers to take them Prime Cost 
from the architect, and the architect, without consulting his and 
employer, gives orders to the merchant direct (in which case it is Provisional 
doubtful on whose account he gives the orders), or because Sums, 
ambiguous provisions are inserted in the contract, or because of 
conditions empowering the architect to direct payment of these sums 
due to the merchant.^ It has been held that where an architect has 
this power, and he certifies a sum as due to a merchant and deducts 
this sum from money due to the contractor, the building owner 
under the particular circumstances of the case is liable to pay the 
merchant (o). There is, however, apart from special circumstances, 
no right in the merchant to recover money from anyone with whom 
he has not contracted, and this is a question of fact. Where the 
merchant has received an order from the architect, it is also a 
question of fact whether the architect is personally liable, or 
whether he is the agent of the building owner or even of the 
builder in ordering the goods. 

A clause is sometimes inserted in the building contract, for the Power to 
protection of the merchant, to the effect that, if the contractor is 
delaying payment to the merchant, the architect shall have power 
to order direct payment by the building owner to the merchant. 

Such a power is not annulled by the builder’s bankruptcy, and if 
the architect acts on it the merchant is entitled to he })aid in 
priority to the claim of the builder’s trustee in bankruptcy {p). 


Part XVI. — Guarantees and Sureties. 

Sect. 1. — For due Performance hy the Contractor, 

585. In building and engineering contracts the contractor some- when «ureiief 
times has to find sureties who by a bond (q) or otherwise make 
themselves responsible for the due performance of the contract by 
the contractor. Urban authorities are required hy statute (;) to 
take sufficient security in the case of contracts to the amount of 

100 or upwards («). Boards of guardiams are authorised to require 
sureties from the contractor if they deem it advisable (0* 

(o) Ilobba V. Turner (1902), 18 T. L. R. 235. 

l p) Re Wifkinson, ExjHirie Fowler^ [1905] 2 K. R. 713. 

l q) As to bonds generally, see title Bonds, pp. 79 et ante, and for form 
of such bond, see Encyclopeedia of Forms, Vol. Vl., p. 241. 

(r) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 174 (4). Soo title PoBLfO 
Ekalih eto. 

(«) It has not been decided whether this sub-section is mandatory or only 
directory, S. 174 (1) has been decided to be mandatory {Young tfe v. Uofful 
Leamwgton Spa Corporation (1883), 8 App. Gas. 517), and 174 
directory (SoothiU Upper Urban Council v. Wakefield Rural Council, [1905] 2 Oh. 

616), If the sub-section is mandatory, the effect of not taking secunty wouUl 
be to avoid the contract ; if it is only directory, the contract would be valid. 

See further, titles Local Government; Public Health etc. « . , 

(t) General Poor Law Order of 1847, Statutory Rules and Orders Revised, 

VoL X., “Poor, England,” p. 74. 
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Where eureties are required by the contract it will depend on the 
terms of the contract whether or not the providing of the sureties 
is a condition precedent to payment (u). 

586 . The principles relating to the validity of the undertaking 
of sureties, their release, and the remedies of the employer are 
generally the same in the case of building contracts as in that of 
other contracts of suretyship (iv). 

A surety may be discharged by actual completion of the works 
the subject of the guarantee in accordance with the specification, 
although a certificate, which is a condition precedent to payment 
to the contractor, has not been given, but this depends on the 
terms of the guarantee (x). Where there has been concealment by 
the contractor of defective work, and a certificate has been fraudu- 
lently obtained by him from the engineer, the surety will not be 
discharged (y). 

An immaterial alteration in the contract made after the guarantee 
has been entered into will not discharge the surety (z), 

A mere misrecital of a fact, as that a specification had been 
signed when in fact it had not, is not such a fraud or concealment 
as will release the surety (a). But if the works are without the 
knowledge of the surety made subject to the supervision and 
approval of the engineer of some third party, the surety will be 
discharged (h). 

Where the employer “ shall and may insure the works at the 
expense of the contractor, a surety will be discharged by his failure 
to do so (c). 

An increase of the amount of work to be done or an extension 
of time for constructing the work will also have the effect of dis- 
charging the contractor’s sureties (</). 

The surety will also be discharged if, without his knowledge and 
assent, the employer makes any payment to the contractor before 
the time when such payment is due under the contract (e), unless 
authorised by the guarantee so to do. 

If the contractor becomes insane, and consequently unable to 
perform the work, the sureties are entitled to complete the 
contract (/'), 


(m) See lioherU v. Drett (180d), 11 11. L. Cas. 337 ; and see p. 226, ante, 

iw) See title Guarantee. 

ir) Comimi’e Leit'%8 v. Iloarc (1881), 44 L. T. 66. 

(//) KimjaUni'-im-lIaU Corporation v. Hnrdiwj^ [1892] 2 Q. 13. 494, 

(z) Andrew* v. Lawrence (1865), 19 G. 13. (n, s.) 768. 

Jfi) liamM V. Triikett (I860), 13 L. T. 280. 

(h) Stiff EaetUmme Local Board (1868), 20 L. T. 339. 

(c) Waits V. ShuWetvorth (1861), 7 11. & N. 353. 

(d) Harrison v. Setfmour (186^, L. K. 1 C. P. 518. 

(fj) General Steam ’Navigation Co. v. Bolt (1859), 6 0. B. fN s.) 550, 584, where 
instalinents of price were paid to the couti*actor l^fore he iiud dune the work in 
respect of whicn they wei-e payable ; irarre v. Culvert (1837), 7 Ad. & El. 143, 
where the oontiuct provided for advances from time to time of not more than 
three-fourths of the value of the work completed, and the sums advanced 
exceeded the whole value of the work ; Calvert v. London Dock Co, (1838), 7 
L. J. (CTT.) 90, where retention money wus advanced to the contractor. 

(/) Traceif v. i/‘Cu6c (1893), 32 L. U. lx, 21. 
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An employer who is sued by the contractor may bring in the i. 

Buretr as third party to a counterclaim against the contractor for a For due 

breach of the contract guaranteed Co). Performance 

oy the 

Sect. 2. — For Payment of the Contractor, Cont^tor. 

687. Sureties to guarantee the payment of the contractor are whenauretie* 
frequent in the case of private employers (/O. and tliey are some- for payment 
times necessary where the employer is a public body, especially 
where the price is payable out of poor rates. 

In some cases there may also be a guarantee for the payment of 
a sub-contractor. In such a case, if there is an obligation on the 
part of the contractor to supply the work within a fixed time 
coupled with a similar obligation on the part of the sub contractor, 
and the employer waives delay on the part of the contractor, and 
the contractor is liable to pay the sub-contractor in full, the surety 
cannot set up the delay on the part of the sub-contractor as a 
defence in an action by the sub-contractor on his guarantee (/). 


Sect. 8.— For Financing the Contractor. 

588. In some cases Ihe contractor finds it necessary to obtain 
sureties to guarantee his banking account (A) or other liabilities he 
may incur (f), and such sureties are sometimes given a charge over 

the contractor’s interest in the contract. . . 

The effect of such charges to sureties is ^similar to other cases 
of assignment of payments to be mode under the contract (/«)• 


Part XVII.— Arbitration Clauses in Building 
Contracts. 

Sect. 1. — In General. 

589. It is very common to insert s building and engincermg 
contracts a clause to the effect that in case 

the contractor on the one side and the employer “h 

the other, such disputes shall be referred to 

clauses vary in their scope in different contracts. 

they include all disputes that may arise without .® 

onlj disputes as to^rticular subjects are to be 

tion. In some cases the arbitrator is named or is an independent 


8 - • 

guaiiantoo. 

ow, .1. 

(m) See p. 267, anU, 
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person appointed in some prescribed way ; in others each party is to 
appoint an arbitrator, and these arbitrators in case of difference 
are to appoint an umpire ; while in others, again, the architect or 
engineer is the arbitrator, notwithstanding that he is the agent of 
the employer (w). 

Arbitration clauses in building contracts are to be construed in 
accordance witli the general law of arbitration (o), and are governed 
by the Arbitration Act, 1889 (p). 

In the case of an action by a contractor for damages arising from 
an alleged wrongful forfeiture of a contract containing an arbitra- 
tion clause covering the cause of action, the court may exercise its 
discretion by refusing a stay (q). 

Sect. 2. — Mlutt is included in an Arbitration CUnise* 

590. Wbcther a particular dispute is within the scope of an 
ai'bitt ation clause depends in each particular case on the wording of 
the clause ; and when the arbitration is to be by the architect or 
engineer, the clause should be construed strictly (r). 

Thus a clause providing that disputes in any way relating to 
the contract and the conditions connected with or relating to the 
proposed buildings and works should be referred to the architect 
as arbitrator does not, it would seem, give the architect power 
arbitrarily to determine the final balance due to the contractor 
on completion («) ; and, in the absence of express provisions, the 
architect will not have jurisdiction to decide in his capacity as 
arbitrator whether or not the employer has committed breaches of 
the contract, e.g., by delaying the works or wrongfully ousting the 
contractor (t). 

Where tlie reference is to an independent arbitrator or umpire, 
an arbitration clause will apparently be construed rather more 
widely than in the case of reference to the agent of one of the 
parties (a)* 


(n) For forma of arbitration clauses aee Eiicjxlopsedia of Forms, Vol. II., 
pp. 94, dS6, 001 ; and for form of agreement to refer, ibid., p. 100. 

(o) As to the general law of arbitration, see title Akbitaation, Vol. 1. 

(/;) 62 & 53 Viet c. 49.' 

(</) I*i('keriug v. Cupe Town Rail, Co. (1865), L. R. 1 Eq. 84 ; nnd see N^bel 
Jlrothers Petroleum Production Co, v. Stewart (P.) ifc Co, (1890), 6 T. E. It. 37« ; 
contra, Renehaw v. Queen Anne Maneione Vo,, [1897] 1 U. B. 602 ; Parnj v, 
Lh^erpool Malt Co., [1900] 1 Q. B. 339. 

(r) Northampton Cat Light Co, v. Parnell (1855), 16 C. B. C30 ; Tuugh v 
DumbarUm Water lI’orA* Vommieeionera (1872), 11 Maeph. (Ct. of Ses8.) 230; 
Lawaon v. Wallaaey Local Board (1883), 48 L. T. 607; JJutciteavn dt Vo, 
Eaton A S<m (1884), 13 Q. B. D. 8G1. 

(a) Paahhy ▼. Birmingham Corporation (1856), 18 0. B. 2, 

(t) Northampton Oaa Light Co, y. Parnell, aupra ; Moyera v. Soady (1886), 18 
L. R. Ir. 499; Swiney and M*Larnon v. Ballymena (hmmiaaionera (1888), 23 
li. R. Ir. 122 ; Machty A Son v. Leven Police Commiaeionera (1893), 20 R. (Ot 
of Seas.) 1093; BV/Zs y. Army and Navy Co-operative Society, Ltd, (1902), 86 
X*. T. 764. But see Lawwm v. WaUaaey Local Boards stipra; Levy A Co. y. 
Thomaone (1883), 10 R. (Ot of Sess.) 1134. 

(t») Re HohentoRem AcNtn Qeeetlachaft /Hr Locomotivbaa and the City of 
London Contract Corporation (1886), 2 T. L. B. 470. 



288 


Part XVIL— Arbitration Clauses in Building Contracto. 

1^91* Whero tbors Iirb boGii RbAndonment or roscission of tbo 
contract, tlie arbitration clause will, it would seem, cease to apply 
unless there is a special provision extending the scope of the clause 
to such a case (w), or unless the arbitration clause is sufficiently 
wide to include the question whether such abandonment or rescis- 
sion is a breach of tlie contract between the parties {n). 

Where a sub-contractor agrees to be bound by the terms of a 
principal contract, which contains a clause referring disputes 
between the employer and the contractor to arbitration, this does 
not operate as a submission to arbitration of disputes between the 
contractor and the sub-contractor (6), unless that term of the 
principal contract is expressly incorporated in the sub-contract (^). 

Sect. 3. — Difference between Arbitration and Ceriifyiug, 

592. In cases where the architect or engineer who lias to give a 
certificate of approval of the work done is also the person designated 
to act as arbitrator in case of disputes, it is very important to dis- 
tinguish between his duties and powers in his capacity as a certifier 
from those in his capacity as arbitrator. It must also be observed 
that he may be acting in regard to the same matter at one time 
in the one capacity and at another time in the other (d). When 
the arcliitect or engineer is acting in his capacity as certifier the 
provisions of the Arbitration Act, 1889 (c), do not apply, wliile when 
he is acting in his capacity as arbitrator they do. 

In most cases it is possible to make this distinction, but it some- 
times occurs that a building contract is framed in such a way as to 
make the two capacities inseparable. For instance, where the 
approval or condemnation of work and materials is left to tlie sole 
discretion of the architect, it would seem that as to these matlers 
he is acting during the whole progress of the works in a 
judicial capacity, whereas in other cases he might be acting as 
agent of the employer while the work was being done, and in a 
judicial capacity when subsequently deciding a dispute as to the 
sufficiency of the work or materials. In this former case the 
employer might not discover the negligent approval of in- 
sufficient work etc, until after the expiration of the 7 «a«i-judicial 
powers of the architect. 

593. The first distinction to be observed is that where architects 
and engineers have to decide matters by the exercise of their skill 
and knowledge of the particular subject on which they have to give 
a decision, or where their certificate or determination (not award) 


(w) Mansfield v. Dootin (18C9), 4 I. B. C. L. 17, 25 ; lirU v. Keesing (1888), 7 
N. Z. L. B. 155. See also General BiUp^iSting Go. v. Atkinson (1908), 24 T. li. R. 
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(a) Remhaw v. Qiteen Anne Mansions Co., [1897] 1 Q. B. 662 ; Parry t. 
LivernoU Matt Go., [1900] I Q. B. 339. 

(5) Goodwins v. Brand A Bon (1905), 7 F. (Ct. of Sess.) 995. 

(r) Bee Temperieu Steam Shipping Go, v. Smyth A Co., [lOOrn 2 K. B. <91. 
Gross V. Leet& Corporatwn (1902), Hudson on Building (Arntracts, 3rd ed., 
Vol. n., p. 369. 

(e) 62 A 63 Viot 0. Spe title Arritsatiok, Vol. I., p. 441, 
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18 mode a condition precedent to the contractor’s ri^ht to payment, 
they are not arbitrators (/). 

Where architects or engineers have to decide the value of works 
done by the contractor, they are pi^imd facie valuers, and not 
ari)itrator8 (y). But altiiough a valuation or appraisement is gene- 
rally not an award, It may become so under particular circumstances. 
Thus, where the intention of the parties is that their respective 
cases should be heard and a decision arrived at upon the evidence 
adduced before the person who is to value, then, although the 
object to be arrived at is the ascertainment of the value of the 
works, the matter can properly be considered as an arbitration (/i). 

Where the function of the architect in the particular matter is to 
prevent a dispute arising, then he is not an arbitrator, but where 
the agreement is that any dispute shall be inquired of and deter- 
mined by the architect, that may, where there is to be anything of 
the nature of a judicial inquiiy, be a submission to arbitration, and 
the determination of the architect may be an award, although it is 
in the form of a certificate (i). 

694 . The important question is the intention of the parties. 
If they intend to have a valuation, and not a judicial inquiry, the 
fact of the person named hearing evidence will not overrule their 
intention, and his determination is a valuation, and not an 
award (k). And it does not matter whether the architect is called 
tin arbitrator if the intention of the parties was that he sliould 
act as a valuer or certifier (0* 

Whether the clause referring matters arising under the con- 
tract to the archilcct is intended to provide for a judicial inquiry 
or not, the tendency is to treat the matter as a submission to 
arbitration, even in cases where the subject-matter of the archi- 
tects determination may not require a judicial inquiry. But 
when the architect has given his decision as a certifier without 
the contractor liaving previously claimed to be heard by him, or to 
he allowed to adduce evidence, the tendency will be to treat the 
intention of tlie parties as being that he should determine by the 
exerci^o of his skill and judgment, and not judicially (w). 

695 . It is also imi>ortani to distinguish the functions of the 
architect as certifier or valuer from those as arbitrator in view of 


(/) JRnnger v. Jinil. Cn. (1854)» b H. L. Cafi. 72; ScoU r, 

Liverpool CitTporutivn (1868), 28 L. J. (cu.)230; v. Smith (1871), 

1*. a 6 Q, B. 332. 

e/) See /fe Cartwi- IPiVwii and Greene (1888), 18 Q. a D. 7. 

ih) On the anAlogv of a valuation of tenauPa compensation {He Hopper 
(1867), a U. 2 Q. 11. 367). 

iO IVadeworth v. Smiilt, supra, per B 1 .ICKDURK, J., at p. 337. 

(k) On the analogy of a valuation ol oomitonsation {He Dawdjf (1880), 15 
Q, B. D. 426). 

(/) Compare Of Hint v. Cottint (1858), 36 Beav. 300; He JIammond and 
iruIrWofi (1800), 62 h, T. 808. 

(m) OiHHhtrar v. lOymoMlA and Midctund^e Hegie Corporation (1865), 35 L. J. 
(0. r.) 12; 'Sharpe v. San IKtvJo HaiL Ok (1873), 8 Ch. App. 507, 601, 613 ; 
iMidlaw V. Liaettuift Vier Co. (1874), Jenkiat tad BayiRoadt Aitdiitoct'f I^egsl 
V.itlied.,pp.338,25a, 
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Ihe power to revoke a submiHsion to arbitration by leave of the 
court (n)t while an af^reement for valuation is irrevocable (o). 

Also if the architect should die, or become incapable, or refuse to 
act, then, if it is an arbitration, a substitute may be apjwinted by 
the court (/>), while it has been held that this power does not exist 
in the case of persons selected to decide questions by the exercise 
of their skill and judgment ( 7 ). 

The same considerations apply in the case of an umpire as in 
that of a reference to the desision of one valuer or arbitrator. 

596. Where a building contract contains a clause by which the 
determination or certificate of the architect is made final and con- 
clusive between the parties, or is made a condition precedent to any 
right of the contractor to payment (/•), and the contract also con- 
tains a clause by which all disputes are to be referred to arbitra- 
tion, a question arises as to how far the arbitration clause affects 
the certificate clause. 

Where the arbitration clause, as in many cases, in express terms 
excepts certain matters and leaves them to the sole discretion of 
the architect, no arbitration can arise in respect of these matters 
except by agreement, and, in the absence of an allegation of fraud, 
neither the court nor the arbitrator has jurisdiction to review the 
determination of the architect as to them («). 

Where, on the other hand, there is no express restriction of the 
scope of the arbitration clause, the jurisdiction of the arbitrator 
does not apparently extend to review the correctness of measure- 
incuts (/) and valuations (a) where they are made conclusive between 
the parties, or conditions precedent to a right to payment ( 6 ). The 
architect or engineer in giving such a certificate is acting so as to 
prevent a dispute arising, and the jurisdiction of the arbitrator only 
comes into existence when a dispute has actually arisen. When 
there are two clauses giving similar jurisdiction either to the 
architect or to the arbitrator, the effect seems to lie that when the 
architect has given iiis certificate before a dispute has actually 


(u) Arbitration Act, 1889 (.52 & Viet c. 49), s. 1. Seo title Auiiitratio.v, 
Vol. I., |». 449. 

(0) JStfi'lhampUm (tu$ 7,i*jht Co. v. Piirutll (l8od), 15 C. It ftlJU. 

( p) Arbitration Act, 1889 (52 & 55 Viet. c. 49), ss. 5, 6. See title AiilUTRATJOJf, 
Vol. I., p. 456. 

(7) lit Humm<md and ]\\itrrtun (1890), 62 L, T. 808. 

(r) See p. 210, utite. 

{») tiharpe v. ISan I’aolo flail. Vo. (1873), 8 Ch. App. 597 ; Lawton ▼. Wullaif^ 
LiKal Board (1885), 48 I.. T. 507. 

(1) Macdonald v. MalaJm (1855), 17 Diitil. (Ctof Seas.), 1033. 

(a) fie Meadows aud Kvnworthy (1897), lIudM>n on Building (Vmtracis, 
3rd ed., Vol. II., p. 292. 

(5) Clemtnce v. Viarke (1880), Hudson on Building Ooiitncta, 3rd ed., Vol. II., 
p. 41, per Lindley, J., at p. 52 : ** What iutei‘]>retation ia to bo put upon two 
such clauses? I apprehend — and you must give them both effect— it would 
stand m this way ; that if it is ca|mble of being mode the subject of a refereaoe. 
it is not to be oonclusive lor the purpose of that reference, but it is to be oon- 
clusiTe for every other purpose. That would be the obstruction 1 should put 
UMn it. assuming that the certiBcate is a proper subject-matter of reference, 
wnich I doubt very much indeed.'* See also BruttsdoH y. Ihurd 

(1884). I CAh* ^ 372 (♦ CMe of extrss), 
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arisen it is final and conclusive between the parties, but if a dispute 
has arisen before the architect has certified, then his power of 
certifying is destroyed, and the jurisdiction of the arbitrator 
arises (e). 

Where, however, although the architect has power to give a 
certificate, that certificate is not made conclusive between the 
parties, and is not made a condition precedent to payment, such 
a certificate would be subject to an arbitration clause in the 
contract (d). 

697. In some contracts payment has to be made either on the 
certificate of the engineer or on the award of the arbitrator (e). In 
such a case the award of the arbitrator, if there has been arbitra- 
tion, is just as much a condition precedent to payment as the 
certificate would otherwise be (/). 

If the architect, however, purports to decide in his capacity of 
arbitrator questions as to which his determination is conclusive, 
together with other questions as to which he is really an arbitrator, 
he will subject himself, in respect of both classes of matters, to the 
jurisdiction which the court has over him as arbitrator (g)» 

698. Where in fact there is, or can be, no dispute, the arbitration 
clause does not come into operation at all {h). 

Where, however, the parties have once actually referred a question 
to arbitration, they will, it would seem, be bound by the award, 
although either might previously have successfully opposed the 
reference to arbitration (i). 

Sect. 4. — IHaqmliJicaiion of Arbitrator, 

699. Although the general law as to the disqualification of 
arbitrators a[)piie8 to building cun tracts, just as it does in other 
cases, this class of contracts often presents the peculiarity of the 
person desi^^nated as arbitrator being the agent of one of the 
[parties. This peculiarity has given rise to much litigation. The 
effect o! the decisions is that wliere an arcliitect has two duties to 
perform, i.e,, to superintend and control the work and to act as 
arbitrator, no honest exercise of his functions in the one capacity 
will disqualify him from acting in the otlier capacity (A). Nor will 
even extremely strong expressions of opinion in his capacity of 


(e) TJcyd lira*, t. Mitward (1895), Hudflon on nitilditig Contractu, drd ed., 
Vol. II., p. 288. 8«e also v. Clarke, (1880), Uudwn on Building (>n- 

irsets, 8ra ed., Vol. IL, p. 41. 

(il) Ht ffahemllem Adieu QetlUehaft fur Lacomolitfhau and Cliff of Lemdm, 
CbaCrod Cwfwaivm (1886), 2 T. Ij. R. 470 ; Jiobint t. Ooddard^ [1905] 1 K. B. 
294. 

(s) Skarpo V. Ban Panda PalK Co, (1873), 8 Ch. App. 597. 
if) Ibid,, ptr MiLusn. UJ., at p. 613. 
is) mt$ V. Baulas (1863), 32 L. I (xx.) 179. 

(5) Ortmoik Aracklai Hoard v. V»jhih A Son (1878), 5 £. (Ct of Seas.) 
732. 

(1) Oaodwin v. R. (1898), 28 Can. 8, C. R 273. 

(le) BtiSH T* Caritdto Zocai Autkortfy (1879), 6 B. (Ot. of Seas.} 616b 
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superintendent disqualify him from acting as arbitrator (/), except 
where such expressions shew that he is not open to argument (?n). 

Thus, an architect is not disqualified from acting as arbitrator by 
the fact that there is money due to him as architect from the 
employer(70 nor by being subsequently appointed manager to the 
employer (o) ; nor by liolding shares in a company whicli is em- 
ploying him in a case where the fact is known by the contractor! />) ; 
nor by subsequently expressing an opinioii during the progress of 
the works as to matters in dispute (q) ; nor by complaints of the way 
in which the contractor is performing the works (r)*, nor by his 
measurements being impeaclied («) ; nor by revising the specifica- 
tions or schedules for tlie works (t) ; nor by the fact that one of 
tlie parties has brought an action against him, alleging fraud and 
misrepresentation (tt); nor on the ground that be is in substance 
made the judge as to his own competence to advise his enqiloyers, 
unless there is sufficient reason to suppose that he will not act 
fairly (a) ; nor, when the reference is to the principal engineer 
for the time being, by the fact that some other person has been 
put over his head as principal engineer of amalgamated works 
which include the works the subject-matter of the contract (/>); 
nor by the fact that the constniclion of the work may improve 
his own estate (c) ; nor unless the court is satisfied that the 
arbitrator cannot deal impartially with the matters in dispute (r/;, 
or without adjudicating on his own defaults and neglects (e). 


(1) Croat V. Lfed» Corporatiofi (1902), IIudsoQ on Building (’ontracts, iJid kI., 
Vol. II., p. 369, where the engineer had charactorwod the cluitii of the con- 
tractor on which he wae to adjudicate as lieitig ** <iuti‘ageou8.'’ 

(wi) NuUail \ , ManchetUr ('or/toration (1892), 8 T. L. It. ; Uuriiuf /troff,tr§ 
V. DouUon & Co, (1892), 61 L. J. (Q. n.) 704; Jadnm v. /A/rr// Hutf. / 

1 Ch. 238 ; Jie Frankenberg and Security Co, (189-1), 10 T. L. K. 393. 

(n) Morgan v. Morgan (1832), 2 L. J. (EX.) 56. 

(o; Fhippt V. Edinburgh and Glasgow Hail. Co. (1843), 5 Dunl. (Cl't, of 
1025. 

(р) Hanger v. Great Western Kail. Co. (1854), 5 H. L. 72. Uideett the 
pecuniary interest is known to the builder it will diiiiquulify {ItrUduw y. Htbloio 
(1878), 9Ch. 1). 889). 

(7) Hughes V. Liverjtool Corpfiration, Annual Practice, 1890 -1891, i>. 152; 
Jaatton v- Barry Kail. Co.^ [1893] 1 Oh. 238; Jvrs and Barker v. niltaus, 
n894] 2 Ch. 478 ; Jfallidag v. HamiltoiCt {Duke) Trustees (1903), 5 F. (Ct. >f 
^ss.) 800. 

(r) Seott V. Carluke Local Authority (1879), 6 B. (Ct. of Sens.) 610. 

\») Mackay v. Barry Parochial Board (1883), 10 11. (Ct. of Sese.) 1040. 

(t) Adams y. Great North of Scotland flail. Co. (1889), 26 Sc. L. R. 765, 772. 

(u) Belcittr y. Kocilrau School Site and BuiUlivgs^ Ltd. (1901), 85 L. T. 408. 
Nee also Buchan y. MelviUe (1902), 39 Sc. U H. 398. 

(o) Jves and Backer y. Willans, supruj at p. 488 ; Krkersley y. Mersey Docks and 
Harbour Board, [1894] 2 Q. B. 667. 

(6) ife Wansbeck Kail. Co, and TrtnvsdaU (1866), L. B. 1 C. P. 269, where 
the railway had been amalgamated with other railways, and the person referred 
to was not the principal engineer of the amal^mated railways, though he 
remained engineer of that pait which was the subject-matter of the contract. 

(с) Johnston y. Cheape (1817). 5 Dow, 247; Drew y. Drew (1852). 14 Duid. 
(Ct. of Sees.) 559, affirmed by House of Lords, Times (March 12, 1855). 

(d) Be Ikmlin and Company of Fropristors of Lnds and Liverpool Canal 
(1893), 9 T. L. R. 192. 

is) NfdtaU t* MantkesUsr Corporation (1892), 8 T. L. R. 513 ; Sdstrsley w* 
Mtrssy Dodb and Marbonr Board, 2 B. 667 ; Wells t. Army and Sony 
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Part XVIII. — Architects and Engineers. 

Skct. 1. — Employment and Authority, 

Suu Sect. 1.— /« General, 

600 . Architects and engineers are not usually employed under a 
wrilien contract when the employment is to design and superintend 
a building or works, but in the case where drawings and plans are 
Hul)mitted in a competition the published conditions of the competi- 
tion, coupled with the acceptance by the architect, may constitute a 
written contract to employ the successful competitor. 

If the contract between the employer and the contractor contains 
provisions which define, limit, or extend the authority of the archi- 
tect, the authority will be construed strictly, and as not extending 
to confer powers not necessary for the effectual exercise of thd 
powers expressly granted (h). 

In the case of corporations and local bodies bound to contract 
under seal (/), the appointment of an architect or engineer requires 
to be under seal (j). 

8 ud-Skct, 2 . — Anthf*r{ty iia A^enU 

601 . The objects for which an architect or engineer is employed 
comprise the preparation of drawings and plans for the buildings 
or works in contemplation, and also the superintendence of their 
construction, and he generally is, depending on the terms of the 


SiHneiy (U»02), Ilutlsion on Building ContracUi, 3rd ed., Vol. II., 

p. 376. 

(/) See also, m to dit«qualtfication of the architect as certifier or </«««/- 
aibitrutor, p. 218, ante. 

(//) Arbitration Act, 1S89 (u2 & 53 Viet, a 49), s. li (1). It is misconduct 
linger this seotioa for an arbitrator deliberately to decide contrary to lavr 
(Oarlingim ffajyoa v. llanlimj and Trouville Pier and Sieamboat to., 
[1891] 1 Q. B. 245). 

{h) Sharpe r, San Panh Rail, Co, (1873), 8 ETb. App. 597 ; Latnon t, 
Wallaenf Local Heard (1883). 48 L. T. 507 ; Ikite (Pndtrirk), Ltd. v. Pakfurde. 
Ztrf., ri906] a Ch. 87. 

(•) For tbeae. see titles Corporatioxs ; Local Oovrrxmext. 

(p Hunt r, iVtmblfdm Lwal Board (1878), 4 C. P. I>. 48, approved in Young 
4t Vo. V. Royal Lfaminyton Sja CoriMratum (1883), 8 A]»p. Caa. 517 ; but 
•ialing may he dis^iensed with where the consideration has b^n executed, tf the 
oorpomtion ia not one to which the l^blic Health Act, 1875 (38 39 Viet, a 55). 

a. 174, applies {Latr/ord v. BilUricay Rural DieiriU CotmdL [1903] 1 K. B. 772). 
See title CoafOKATioiia, See Dyta v« St, Panerae Board uuarmam (1872), 27 
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contract, the agent of the building owner or employer in both these 
respects (A). 

With regard to drawings and plans, althongb the architect is the 
agent of the building owner, ho has no implied authority to warrant 
that they are correct, or that the work can l>e carried out in 
accordance with them, or that tein{)orary constructional works, 
in the case of engineering contracts, are practicable (/). 

If, however, tlie architect makes representations as to the accuracy 
of plans, or as to the quantiiies of work to be done, or other matters, 
nnd does so fraudulently, and with the intention that they should be 
acted on, and they have actually been acted on, and that to the 
l)rejudice of the contractor, the employer will he liable in respect 
of them, and cannot escape liability by relying on a clause in 
the contract purporting to throw the onus of inquiry on the 
contractor (m). 

The authority of the architect as agent does not empower him 
without the knowledge or consent of his employer to make promises 
that conditions contained in it will bo varied or waived (a), and if 
the employer is a corporation, which can only contract under seal, 
the autnorily must he under seal {o). 

If there are omissions in the plans, drawings, or 8t>ecification8, 
the architect has no implied authority to onlor as extras such things 
omitted as are necessary to complete the ct >n tract (;>), or, where tlio 
sclicme is imi>racticable, to order as an extra work w hich is necessary 
to enable the works to be constructed (</). 

In most cases an architect lias to supply detailed or working 
drawings during the progress of the work. This duty, however, is 
only to be evercisetl for the purpose of directing the contractor as 
to tlie exact manner in which the work described generally in the 
contract plans and drawings is to be done(r). 

602. Where an architect is merely instructed to prepare plans, 
Ills cinployineut is that of a skilled draughtsman, and not that of 
an agent, and he has no implied authority to obtain tenders or to 
negotiate for advances (k) ; but where he lias aulliority to obtain 
tenders, lie is entitled to use the cusloinary means of obtaining 
them (/). And further, if the tenders ho sulunits are not accepted 
by tlic building owner, it would beem that he is entitled to get others 


(k) ri, V. Pdo (182a), l Y. A J. 37, at p. .'ll ; Unfltn v. ftolinson (1862). 3 
& F. 307; Kimbtrlry v. />*fAf(1871), h. IL 1.3 I ; Lnidlaw v, lInMiini$ 
Pirr ('o, (isTI), Joukiiis ami Ibyuiond, Architoct'rt I.ogul ilaudbook, 4th ad., 
p. 238. 

(/) Thorn V. (\>rju/rat{on (1876), 1 App. Can. 120. 

(»w) Ptarson (.S.) Stm, Ltd, v. Dublin Corpftraiitm, [1!H>7] A. C. 3.>1. 

(n) Sharpe, v. San Paulo /tail, C*». (1873), 8 Ch. App. o07. 

(o) Youny ▼. Hoyal Leamington Spa Corporation (1883), 8 App. Cof. 617, 

(p) Sharpe v. San I*aulo flail. Co,, eupra. 

\g) Thareit Sulphur and Copper Co, ¥. M Elroy A* Svm (1878), 3 App. 
Cas. 1040, 

(r) It. V. /X«>, $opro, at p- 64 ; Cof<per t, l.anylo%k (1841), 0 M. A W. 60. 

U) Sifratt T. Dorn/vrd (1862), Jludaun ou Building (Joutracta, 3rd ed., 
V«4. II., p. 7. 

(() Aa to emplo)iag a quantity aurveyor for thia purpoae, tea p. 309, po«t. 
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sent in within the lime limited, or, if no time is limited, within a 
reasonable time (a). An authority to obtain tenders does not imply 
an authority to enter into a contract with a builder or contractor, 
even when the tender is within the price the employer is prejiared 
to pay (a). 

603. In the absence of a special provision to that effect in the 
building contract, the architect has no auihority to dismiss the 
contractor from his employment, but such a power is usually 
inserted in contracts in the form of a forfeiture clause {b ) . 

604. The authority of the architect to designate persons as sub- 
contractors or specialists (i.c., persons to manufacture or supply 
special articles) depends on the terms of the contract in each case, 
and this may become important in considering the question to whom 
these sub-contractors are to look for payment (c). 

605. The architect or engineer has no general authority to vary, 
w^aivo, or dispense with any conditions contained in the contract 
without being specially authorised to do so ; and even where he is 
Ruthorisod by the contract to give directions as to the manner in 
which tlio work is to bo carried out, he can only give such directions 
as fall within the contract, and may not vary the whole scheme 
of the proposed works (r/), or allow the substitution of entirely 
differorit materials for those specified in the contract (r). 

606. An arcliiteci or engineer has authority to order extras only 
when the contract so provides, and then only to the extent provided 
therein. He cannot order work as an extra, or certify for mateiials 
as having been supplied, when in fact the work has not been 
(lone, or the materials supplied (/). The architect or engineer 
cannot waive or di6{)enBe with a condition that extras shall be 
ordered in w'riiing, or any similar condition {rj). If, however, he 
lias power by a final and conclusive cortilicate to adjust the amount 
payable by the employer to the contractor, the employer must pay 
the amount wn’tified for if the cortilicate is honestly given, although 
the certificate may include work not done, or materials not suppli^, 
or extras not executed or work projH'rly included in the contract 
work or extras not ordered in the manner prescriljed by the 
contract (A). 


(«) Trifrif V. Shnnti (IS71), 25 li. T. 658; Imperial Otiirman Hank v, Cowan 
(1873), 20 L* T. 52 ; v. Fret (1878), 4 Q. B, IX 600. 

{«) On th(t» analogy of an OBiata ag<*nt (Hamer v. S/tarp (1874), L. H. 19 Eq. 
108), Soo titla Aokxcy, Vol. 1., ii. KJG. 

(5) So® p, 240, ante, 

(r) So® p. 275, anff. 

(ft) n. ▼, PHo (1826\ 1 Y. * J. 37; Sharpe v. San Paulo Jlail Co, (1873), 8 Ch. 
App. 507 ; Jtameay v. Jtrami (1808), 25 K. (Ct of Sesa.) 1212. 

(e) Steel ▼. Tmtng (1007), 0 F. (Ct. of iikwg.) 360, 

{/) In th® same vay aa ahipowiiei*® ai*® not liablo on bill® of lading for goods 
which have not boon Hbip(iod (Orant v, Morway (1851), 10 C. B, 665). And see 
Shuryte V. San Paulo Itait, Co,, eutfra, 

(y) p. 234, ante, 

(h) Omidymr v. n’eymowfA anti Afefr*anhe Regie Corporafitm (1805), 35 L. J. 
(C. p.) 13; d Sottry ?. Ret/aM Water CptamMopere (1871), 6 K* C* le 
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607. Architects and engineers, instead of employing a quantity 
surveyor to take out quantities for the purpose of tenders, sometimes 
take out the quantities themselves (i). It is doubtful whether any 
authority to do this can be implied {k). 

Many building and engineering contracts provide that deviations 
are to be measured up and paid for in accordance with a schedule 
of prices. If the architect or engineer has by tlie contract to 
certify the balance due to the contractor, he would have implied 
authority to measure the deviations for that purpose (f). 

608. So long as an architect acts honestly and within the scope 
of his employment as agent of the employer, he can incur no 
personal liability for his acts to the contractor (wi). 

If an architect or engineer exceeds his autliority in ordering 
additional w’orks of the contractor, he may incur liabilities towards 
the contractor for breach of warranty of authority (w)» hut as such 
unauthorised acts would not hind his employer, it "would seem that 
he could hardly incur any liability towards his employer (o) iu 
r6si)ect of them. 

Sect. 2. — Duties of Architects and Kiujineers» 

Buu-SEcr. 1. — Vfo/tuwual Skill and Cure. 

609. Although architects and engineers do not require to possess 
any diplomas or qualifying certilicates, they are l>ound to possess a 
reasonable amount of skill in tlie art or profession they exercise for 
reward, and to use a reasonable amount of care and diligence in tho 
carrying out of work which they undertake, including tlie prepara- 
tion of plans and specifications (p). Every jierson who enters into 
a profession undertakes to bring to the exercise of it a reusonahle 
degree of care and skill (</), and represents himself as understanding 
the subject and qualified to act in tlie business in which he professes 
to act (a). The employer buys both skill and judgment, and the 


55 ; T.aidlaw v. Jfastiuge Vitr Vo. (IS7*I), Jenkins and Raymond, Architcjct’s F^ogal 
Handbook, 4th ed., p. 238 ; Lapihorne v. St, Aubyn 1 Cab. & Kl. 4M0. 

(0 This was tho course pursued by the architect in Young v. Utake (1887), 
Hudson on Building Contracts, 3rd ed., Vol. II.. p. 100. 

{k) SWf however, Lamdtmne t . Somerville (1802), 3 P, & P. 230, in which case 
Keating, J.. left the following questions to the jury: “Was there such a 
custom [for the architect to take out the quantities], and was it known to the 
parties, and did they contract on the footing of the custom ? ’* The jury found 
that there was such’ a custom known to the parties on the footing of which they 


contracted. 

(f) UeaUie ▼. Oilrmf (1882), 10 R. (Ct of Seas.) 226. 

(tn) Seep. .‘JOl, po»t, 

(n) See title Aoexcy. Vol. I., p. 221. 

(o) See p. 295, post, 

(p) Badgley v. /hdlwoii (1880), 13 Ontario Appeals, 494, per Osi.ER, J.A., at 
p. 500 ; iSek ▼. Smirk'e (1894). Hudson on Building Contracts, 3rd ad., VoL 11., 

jLanphiery, PhipfUi (1838), 8 C. & P. 475, per Tindal, C.J., at p» 4i9 

JeukiuM ▼. Jlelhotn (1854), 15 C. B* 1C8. per JxRVts, C.J.« at p, 1H8 (eur* 
weyor and raluer) ; Jlurmer v. Coruetim (1858), 5 C. B. (.w. a.) 230, per WlULIS, 
J., at p. 246 (acoue painter). See Utle Bailmxiit, Vol. 1., pp. 559, 660. 
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architect ought not to undertake the work if it cannot succeed, and 
he should know whetl er it will or not (b). 

Where the directions of the employer to the architect are sus- 
ceptible of more than one meaning, and the architect honestly, but 
erroneously, adopts the one which his employer did not intend, he 
will not be liable (c). 

610 . As to the amount of skill required, the architect or 
engineer need not necessarily exercise an extraordinary degree of 
skill. It is not enough to make him responsible that others of far 
greater experience or ability might have used a greater degree of 
skill, or even that he might have used some greater degree. The 
question is whether there has been such a want of competent care 
and skill, leading to the had result, as to amount to negligence (d). 

The duty of the architect to employ this competent degree of 
skill is only applicable, however, to the exercise of his functions as 
agent of his employer, and not to his exercise of those as arbitrator 
or 9?m«i-arbitrator (e), for when ho is acting in the latter capacities 
he is not liable either for want of skill or for negligence (/). 

Where an architect or engineer is employed upon works which 
involve the use of some new invention with which he has no 
practical acquaintance, and he has not professed that he is 
acquainted with it, his failure may not render him liable for want 
of skill (//). 

The professional skill and care reqtiired from architects and 
engineers can be more conveniently considered in detail in con- 
nection witli the liabilities of architects or engineers to their 
employers (//). 

SuU'SecT. 2. — Duties, 

6U, In most building and engineering coritraets the architect 
or engineer, in addition to his duties as agent of his employer, has 
to perform certain duties of a q?/a«i-judicial nature, such as deciding 
between the parties whether work and materials are such as are 
specified in the contract, valuing as between the parties, and deter- 
mining questions which may arise between them. He is tlien in a 
position which is similar to that of an arbitrator or an average 
adjuster, and in that position is not liable to his employer either 
for want of skill, ignorance of law, or negligence (i). 

Careful discrimination is necessary to separate the functions of an 
architect or engineer in these two capacities (4). 

Besides these -judicial functions as certifier or valuer, 


(6) Dunean v. Blundell (1820), 3 Stark. 6, jpfr Bati.ey, J., at p. 7. 

(f) See Ireland v, Limvffston (1872), I<. It 5 II. I*. :iO,y 
See Rich V. /Vermont (1862), 3 P. it P. 35 (medical tiian). 

<f) Chnmhert ?. Odathor^, [1901] 1 K, B. 624, C. A. 

(/) See para. 611, in/m. 

Cv) 7Vr«er v. Garland and Christopher (1853), Hudson on BuiUUug Contmete 
3td ed,. Vol. IT., p. 2. 
a) See p, 295, pud, 

(i) Chambers x Otddihiw}^, 

{k) Jenkins ▼. Iktkam (1854), 15 C. B. 1C8, Jeiivis, VJ„ at n. 188. Sea 
tiuA poiot fttUjdiacuMed p. 283, ante. 
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in many instances the architect or engineer employed to supervise 
the work is nominated in the contract as the arbitrator to decide 
disputes which have actually arisen in respect of the same work(/). 

Sub-Sect. 3.— n/ Dtitin, 

m. T 1»0 employment of an architect or engineer being a 
personal contract, he cannot delegate his duties entirely (;a). But 
he need not individually go into every matter in detail («), and may 
make use of the skill anti lal>our of others in the performance of 
his duties (o). The ordinary course of business would make it 
unreasonable and impossible for the architect or engineer to he 
constantly on the site, supervising the construction of every part 
of the works, and taking upon himself the functions of a clerk 
of the woiks. The architect or engineer, however, is responsible 
for the acts and defaults of the subordinates to whom he intrusts 
the superintendence of details (p). The architect is not entitled 
to rely im[ilicitly on the judgment of the cleric of the works, and, 
although a clerk of the works may be appointed by the einplovor, 
the architect may be liable to his emphtyer for the clerk of the 
works' negligence (q). 


Si'H-.^'ECT. A.^-Vertoiud Covtrarfn, 

613. The contract of employment of an architect or engineer is 
a personal one. and consequently there is an implied condition that 
the contract sliall only continue so long as the person employed 
remains alive, and in sufliciently good liealtli to perform his part 
of the contract. For this reason the death, insanity, or con- 
tinued disablement by illness of the architect dissolves the con- 
tract of em[>loyment (V), and neither party (nor in case of death 
the representatives of the deceased) can bring an action for 
the breach, which has in fact been brought about by the act 
of God (jfh 

614. In case of temporary illness, the omission to perform the 
services contracted to be supplied would not entitle the employer to 
rescind the contract, except where constant personal suptM’visiori 
had been stipulated for (0* 


(f) See p. 281, nnt^. 

{tu) liitwjer V, (Jrfitt TTrd/frii Unit. Co. (18’»l). A IT, h. Can. 72, 117. ^ 

(») Clrmenre V. (1880), Ilud«K)U on Building Contnic.U, ilrdod., V(»l. !!., 

p. <11. 

(o) KirhciHut v. Morriion (1877). 5 R. (Ct. of Sosw.) 79; and imjo 
Waggon (A), v. Lra (1880), 5 Q. B. D. H9. 

(ft) Monei/f*enng v. Hortland (1824), 1 C. & P, 352, 354. 

(fi) Saundert y. Ifroadstain Local Board (1890), Uiidaon on Building Con- 
trucU, 3r<l ed.. Vol. II., p. 159; v. liatrmm {lA/rd) (I8‘.#3), 7Vmei 
(OctoW 31, 189:J). 

(r) lS*xut V. Firth (ISOS), Ii. R. 4 C. P. 1 (apprentice); ICobiuMm v. IhtvUon 
(1871), L. R. 0 Kxch. 209 (concert einger); C/rui'e t. Jo/imton (1889), 24 h, U« 
Ir. 352 (mte collector). 

(*) See title Contract. 

(<j Cuckitm y, Sbme$ (1858), 1 R. & E. 248. See Poutsard T. Spun (1876), I 
Q. B. D. 410 ; M to paymant of mrchitocts and engineen in case of dentil eto# 


Swrr. », 

DuUet of 
Architeett 
ind 

Emdneert, 

Kxtent of 
power U> 
delegate. 


Peath etc. of 
architect. 


IltncM of 
aa'hitect. 



'894 


BUILDIKO CONTRACftS, EnGIKXERS, AKD ASCHItfiClB. 


BflOT.f. 615. If the contract has relation to the personal conduct of the 
DuUet of party vho dies or retires, his death or retirement puts an end to 
, Arddtects the contract, but it is not so if the contract has no such relation (a). 
and 


Bngineen. 

Death of 
•mployer. 

Af agent. 


Sun- Sect. 6. — Duration of Dutiei, 

616. The employment of an architect or engineer in the 
capacity of agent of the building owner or emidoyer may be 
determined at any moment, with or without good cause. The only 
remedy of an architect who has been dismissed without good cause 
is an action for damages as the court will neither decree 
specific performance of the contract of employment, nor grant an 
injunction restraining the building owner from employing another 
architect (<’)• 


At arbitmtor 617. When the architect or engineer is, by the terms of the con- 
orcefUii«r. tract, to give decisions in a judicial capacity, and he alone is 
the person to give such decisions, the building owner has no right 
to prevent him acting, though he may dismiss him from his service, 
and ho cannot revoke the agreement to abide by the decision of the 
architect (d), but where the person designated to perform those 
functions is described as **the architect or engineer of the employer 
for the time being,” or as “ A. B. or other the architect for the time 
being,” the building owner can appoint another person to act as 
architect or engineer. Who is the architect for the time being in 
the case of his acting as arbitrator depends upon who is the person 
coming under that description at the time when the dispute 
arises (c). Jn the case of a certificate the person entitled to give 
it would seem to be the architect at the time when the certificate 
is to be given (/), 

Jn case the employer should attempt to dismiss the architect or 
engineer, and should prevent him from going on to the site of the 
works for the purpose of measuring and certifying, the court will 
grant a mandatory order compelling the employer to allow the 
entry for the purposes of valuation (^). 


daring the ceuree of their employment, see JXivison v. lieeira (1892), 8 T. L. B. 
391 ; and n. 39S, 

(it) PhilUpa V. Alinimlura Palnce Co., [1901] 1 K. 15. 69, per Lord Alveustokb, 
C.J., at p. 63. 

(6) V. lirtmm (1842), 4 I. L. 11. 277. 

(r) 8ee title Contuact. 

(d) MUla ▼. liaxfley (186.3}, 2 H. & C. 86. See also Murray v. Colton (1888), 9 
Kew ^uth Wales U li 12q, 124. 

(f) Hanger v. Great Weatern Hat'!, Co. (1864), 5 H. L. Cos. 72 ; Ho ITanabeck 
liaif, Co, and 7*rowadith (1866), L, B. 1 C. P. 269; Blrachnn ▼, Cambrian 
JitfUtratfa (1906), Hudson on Bmlding Contracts, 3rd ed., Yol. 11., p. 398. 

(/) ^ KeKeil v. SUtckjwH CorporiMion (1906), 70 J. P. 164. In America the 
view has been taken that it must be the architect employed during the con- 
etruction of the particular work to which the certificate is to apply, as he alone 
baa the requisite knowledge {Wangier y. (1882), 90 K. Y. (Ct of Appeal) 
38). 

(Sf) Smith y. PaUra (1876), L. B. 20 Eq. 61 L 
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Sect. 8. — Lialnlitif$ of ArchiteeU and Engincen to their 
Employ 

Sub-Sect. 1.— 7ii Onmal 

618. If an architect acts without due care and skill (/O in the 
designing or supervision of the works intrusted to him, the building 
owner is entitled to dismiss him (i). Besides this, the arcliitcct 
or engineer will forfeit either wholly or in part his right to remune- 
ration, as a i)er8on who holds himself out as skilled in any art 
cannot recover for services which are useless, and which by the 
ordinary exercise of reasonable skill he ought to have known would 
be useless, for the object in respect of which he was employed O'). 
In addition to this, if the negligence or want of skill of the architect 
or engineer has occasioned loss to his employer, he will be liable 
to the latter in damages (A*)« These are not limited to the amount 
of the remuneration which under the agreement the architect or 
engineer was to receive, but are measured by the actual loss occa- 
sioned to the employer (/). The employer can set up such a claim 
for damages as a defence to an action by the archit<*.ct or engineer 
for his fees, as well as by way of counterclaim, or in a 6e[mrut6 
action for damages (m). 

619. The question whether the architect or engineer has umui a 
reasonable and proper amount of care and skill is one of fact, and 
appears to rest on the consideration whether other persons exor- 
cising the same profession, and being men of experience and skill 
therein, would or would not have acted in the saiiio way as the 
architect in question (a). 

It is evidence of ignorance and unskilfulnoss in any particular to 
act contrary to the esUihlished principles of art or science wliicii 
are universally recognised by members of the profession (o). 

620. It is part of the duty of an architin t to ascertain and to 
comply with the requirements of all public and local slain tea 


(h) See p. 201. ante. 

(i) llariuer v. CurndiM (1868), 5 C. B. (N. 8.) 238. 

(j) See title Aobncv, VoI. I., p. 108. 

(!•) (Jordon ▼. A/i7/ar (18dtB, I Duril. (Ct. of 832; Armdrovtj f. Jtmet 

(1869), IludeoD on Building Contract!), 3rd ed., Vol. 11.. p. Id; I'.lliseo v. Laurie 
(1878), Timea (February 19, 1878) ; lUtger* v. Jamea (1801), 56 J. P. 277. ' 

(A ^tundera ▼. lirotidataira Local Board (1800), Uudeou on Building Con- 
tract, 3rd ed., Vol. 11., p. 159. 

(//») Ikioita V. JJedgta (1871), L. B. 6 a B. 687; Mondel v. Steel (1811), 8 
M. d W. 858; Armatrong v. Jonea^ tupra; baundeta v. liroadHaira Loral Hoards 
eupra; lUtgera t. Jamea^ aupra ; and eoo title Daaiaoes. 

(«) Sw Chapman v. WatUm (18.33), 10 Bing. 57, TiKDAL, C.J., at p. 63: 

It is not only an unobjectionable mode, but the most aatiefaetory mod^ of 
determining this queetion to show by evidence whether a nisjority of skilful 
and ezpeiienoed broken would have come to the same oondosion as the defen- 
dant. If ... as many out of a given number would have been of bis opinion 
as against it he who only stipulatee to bring a reaeonabie degi-eo of skill W the 
performance of his duty would be entitled to a verdict,'* 
iQ) See Slater ▼. Baker (1767), 2 WOs. 359. 
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regulating buildings in the locality of tbe building, and with all 
sub-statutory legislation, such as bye-laws (;/), made under them. 
Ignorance or disregard of the legal requirements as to buildings 
may result not only in a fine on the employer, but also in an order 
for the whole or part of the building to be pulled down (7), and 
the architect would be liable to his employer for the loss so 
incurred (r). The knowledge of the law which an architect is 
expected to have is not a minute and accurate knowledge, but a 
knowledge of the general rules of law applicable to the exercise of 
his profession («). 

Failure on the part of the architect to submit plans to the proper 
authorities, or to give the notices required by law, may involve the 
employer in penalties, and even if the contractor has undertaken to 
give ail the necessary notices, it would seem that it is still the duty 
of the architect in superintending the work to see that the con- 
tractor does so, at any rate in so far as the notices are building 
notices, or on the contractor’s default to do so himself or inform 
hia employer. Where a judicial decision has altered what was 
previously supposed to be tbe law alTecting a particular profession, 
it seems to be the duty of persons practising that profession to 
acquaint themselves within a reasonable time with the effect of 
sucli a decision and to act accordingly in the exercise of their 
profession (0. 

If the building owner, however, knowingly instructs the architect 
to design a building which will contravene tbe law, the architect 
will incur no liability ; but, on the other band, it would seem that 
be would not be able to recover any fees for superintendence, as a 
contract to build in contravention of an Act of rarliamciit is 
illegal (a). 

621 . As regards private rights, the arcliitect should inquire from 
bis employer as to tbe existence of any easements or restrictions 
affecting the site, and must in the preparation of his design avoid 
infringing thorn. The employer owes a duly to bis neighbours not 
to infringe their rights, and cannot so delegate the execution of 
building operations to a contractor as to relieve himself from 
that obligation (/>). 

The architect or onghieor may render himself liable to an 
adjoining owner by preparing plans and superintending work 
which necessitates a trespass on the adjoining owner’s land (r). 


(;i) V. (1893) 1 Q. B. 

S<oe idufth'm v, Smtthuntk Lttcal lU>anl (1890). .VJ L. J. (q. b.\ ‘j.’iO, and 
title rUBMC IlBALTIt ETC. 

(r) On the principle of HadUy v, lUijrewUiU (18o I), P Kxch. 3 J 1 . title 

l^AMAOie. 

(<(•) Jettkim ?. JtHham (18, "Vi), 13 B. 1C8, ;tfr Jeiivis, C.J., at p. ISO. 

U) See Leev, IfWAspr (1872). I*. R. 7 C. P. 121. 

itt) V. (1830), 7 C. B. (K. s.) 00. See also S(om ▼. Carttvright 

(1795). 0 Term Rep. 411. 

{b) VubiU ?. iWter (1828), 8 B, & C. 257 ; Ib^n^er t. Pmte (1876). 1 Q. B.P. 
821 ; Jhtuhe§ r, iVrcim/ (1883), 8 App. (?a». 443; tfo/hTfe v* H eo(i5vti#e (1S94), 
10 T. L. It. 553. See also p. 315, 

(f) iJohh ?. DUhn (1881), 12 t. E. Ir. 52lt 
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J?t7B*SKCT. 2. — Liability /(ur Faifatf to eramivt Site, Fiuntiaiumt ft6i 

622 . If an architect or en<?ineer fails to exercise reasonable 
precaution in the examination of the site on wliiih the works are 
to be constructed, and does not ascertain the circumstancos affecting 
it, such as the nature of the soil and strata, the existence and 
condition of buildings thereon, whether there are rights of way, or 
of light and air, or other easements alTecting it, and consequently 
his plans are defective or impracticable, he may be liable to his 
employer for any loss occasioned to him thereby (d) ; and the fact 
that the buildet />r contractor is liable to the cmplovor under a 
contract (o construct the works, notwithstanding the defective plans, 
w’ill not nocessa! ily exonerate the architect or engineer, the employer 
having a double remedy and being entitled to bring an aciion 
against either the architect or the builder, or against tlioin bolh(c). 

Sni-SrcT. IJ. — Lidl.liff/ as to Vhos^ SjteriJicatiou^ etr^ 

623. The liability of an arcdiitect or engineer in respect of plans, 
drawings, and 8i)ecilicatio!is may arise either through their hoing 
defective or incomplete, or through their not being supplied to the 
contractor either at all, or in proper time. 

The design of a building or of works may ho defective or incom- 
plete, for exam|)le— (1) as not being in accordance with the art and 
science of architecture, or opi)osed to sound principles of huilding 
or engineering; (2) as not being in accordance with the instructions 
of the employer ; (3) as contravening statutes and bye-laws ; and 
(4) as disregarding restrictions imposed on the use of tlie land, 
eitlier by public or private rights. 

The mere approval of the plans and specification by the employer 
will not exonerate tlie architect or engineer from liability when the 
design of tlie works is structurally defective, or does not carry out 
the instructions of the employer, although the employer has been 
told by tlio architect or engineer to examine them (/). 

The measure of damages, wdiere the design of the work is 
impracticable or useless, must depend upon whether tlie work has 
been commenced or not. If the work has not Iwen commenced, the 
damages would be the amount of any fees the architect or engineer 
had been paid, and any other losses incurred by the emjiloyer 
which are the immediate and probable consequence of tbe architect's 
negligence. If, however, a contract has been entered into with a 
contractor, the damages will be added to by any proper claim made 
by the contractor for work thrown away and loss of profit on the 
contract, if the work in consequence of the useless design is 
abandoned. Where unnecessary works have been specified the 
measure of damages would appear to be the amount paid or payable 
for such unnecessary works, while where work which should have 
been specified has been omitted by the architect, and has to be paid 
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(cf) Afoneyr^fty ▼. ILartland (182G), 2 C, & P. .378 ; Columbui Co, t. Clowu^ 
[1903] 1 K. B. 24^. 

(e) Broum t. Laurie (1854), 5 Lower C la n ada Beporta, 05* 

(/) Bmitk ▼. BorUm (1886), 15 L. T. 294 (vaiuor). 
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for in addition to the contract price, the measure of damages will 
not necessarily be the whole cost of the omitted work, although it 
might be. 

624. W^ere, by reason of a failure or delay in the supplying of 
plans, the contractor becomes entitled to rescind the contract alto- 
gether, or is released from his obligation to complete the works 
within the specified time etc., the architect or engineer may become 
lialde to his employer for the loss incurred by him (g% and part of 
such loss may he the loss of the rent or profit which would 
have been derived from the building or the loss of interest on his 
money (//), 

625. Plans and drawings prepared by arcliitects and engineers 
fir(3, in the absence of a special agreement, the property of the 
])er8on who pays for them, and even if there were a custom that 
the arclhteet should retain them, such a custom would be 
II 11 reasonable (/). 


8uii-Skct. 4 . — LiahiUty as in Qnauiilict * 

626. If tbo architect himself iake.s out the quantities, and does 
so negligently or unskilfully so as to make them greater than they 
should he, thus increasing the price, ho will be liable to his 
<*nn)l(»yer (./) if the terms of the contract between builder and 
building owii<>r are such that the excess cannot be taken into 
account and deducted from the moneys due to the builder. 


Scn SiHT. fi. —UahUity hy reamtmendhiy the Acceidanve of a Tender , 

627. An architect or engineer does not warrant the solvency or 
capability of a builder or contractor whose tender is accepted, but 
ho is bound to give bis employer the benefit of any information he 
may have in respect of such solvency or capability, and not to 
allow his employer to enter blindly into a contract with a person 
whom he has any reason to suspect of being impecunious or 
inelhcieut. And it would seem, depending on the circumstances, 
that ho might be liable for not making reasonable inquiries (A). 


Sub-Sect. 6, — LiahUity a $ (o Snperiutendence , 

628. Although on architect is not expected to be constantly on 
the works, and to sujwviae every detail, it is not sufiicient for him 
to pay occasional visits and to get any defects which he may happen 
to notice set right; his duty is to give such an amount of sui)er- 
vhion as will enable him to give an honest certificate whether or no 


tv) Oa Uie prixieiple of Hadley ▼../2axfiufo/e (18o-l), 9 Exch. 341, 331; aoa 
title Dauaoes. 

(A) 8e« The Marpmm, [1906] P. 93. 0. A., •ffimial [m»7] A. C. 24 1. 

(A Ikreeftmi {Lady) v. /Ariwr (1831). 20 li. J. (cii.) 4T6; KMy v. Af*Oatttan 
(1870), Hialsun on Jluiliiiitg Coutracte, 3id ed., Vol. 11., p. 18; (JihUtn v. 

[1906] 1 K B. 810. 

{J) See hTVannell ▼. KUyallen (1878), 2 Jj. H, Ir. 119, 121. As to quantity 
•nnroyor’e liability under ainiilar ctrcnmstsnoee, eoe p. 312, noil, 

{k) See iJey* v. Tiaduil (l8Ul), I B. & a 290, 
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the work has been done in accordance with the contract ({)• And 
though his Bopervkion may be partiaDj, as to matters of detail, 
intrusted to subordinates, such as clerks of the works, inspectors etc., 
the architect or engineer cannot exonerate himself by saying that 
the negligence was theirs (?»)• 

The failure of the archit^t or engineer to discover at the time 
that the work done or materials supplied are not up to the standard 
of the contract may involve the employer in loss, where the 
employer's rights against the contractor are limited to having such 
defects made good as were ascertainable at some particular time (n). 
The loss to the employer, due to the engineer's negligence, in such 
a case might be the difference between the amount for which the 
builder or contractor is actually liable and the whole cost of the 
repairs, or the whole expense of rectifying the defects. 


SuB-Sscr. 7 . — LiahilHy at to Certijimtts and Meaturemnittt 

629. Except where the valuation or certificate is given by the 
architect or engineer acting in a -judicial capacity, he is liable 
to his employer for all negligent or unskilful measurement and 
valuation of work done. If the architect should negligently or 
unskilfully over-estimate the amount of progress certificates, 
the employer might, in the event of the builder or contractor 
becoming bankrupt, have to complete the work at his own ex)>en6e, 
and so lose the amount by which the builder had been overpaid (r>). 


SCB-Sscr. 8.— /or Fraud and Saret CommiBtiont, 

630. Any fraudulent or dishonest acton the part of an architect 
or engineer will render him liable to his employer. In particular 
such liability would arise in the case of an architect receiving some 
secret commission or bribe from the builder. Any such contract, 
whether resulting in loss to the employer or not, makes the archi- 
tect liable to an action on the part of his employer, for no agent 
can retain secret profits made at his principal’s expense ( p). 

It is a practice among some architects to insert a provision in 
the cjuantities that the builder shall pay the architect for copies of the 
sl'yecification and drawings which are necessary for the execution of 
the works. Such payments received by the architect Ironi the 
builder, if made without the knowledge of the building owner, 
are a breach of the right of the employer to demand the faithful 
services of the architect to the exclusion of any arrangement with 


(0 JaiMton T. Simon (1899), 1 P. (Ct of Sew.) 1211. 

{m) Armstrong ▼. Jones (1869), lludifon on lJuilclin#r Contracb, .3rd «d., 
Vol. II., p. 15; Saunders v. JJroadstairs Loral Hoard (1890), Hudncin on 
Building Contracts, 3rd ed., Vol. II., p. 159. 

(«) lU Trent and Humber Co., Er. parts Cambrian Steam Fad'd Co, (1808), 
L. E. 6 £q. 396. 

(o) In a Canadian caae, Irving v. Morrison (1877), 27 Upipor Canada 0. P. 212, 
an architect was held to be liable to hia employer for the amount of the lo«i 
to oooaaioned. 

(p) Rogers f. Jama (1891), 56 J. F. 277 ; and aeo title Aoenct, Vol. L, pp. 
1S9— 191. 
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Measuring up 631 . In cases where there is a condition in the contract that 
deriaiious deviations shall be measured up, the architect’s charge for this 

® work is sometimes added to the builder’s charge for extras and 

certified for by the architect. This is objectionable, fur if this work 
is included in tiie work paid for by the architect’s commission, it 
would be a fraud on the part of the architect to certify a payment 
to the builder including charges of the architect which the building 
owner is not liable to pay; while, if tlie work is not included in 
the arcliilect’s commission, the including such charges in those of 
the builder and certifying for them is a breach of the duty of the 
architect to his employer. In some cases architects employ a clerk 
or other nominee to prepare the bills of quantities (whether for 
tcmlers or for extras and omissions), whose name is made to ai)pear 
as the quantity surveyor, but who, though he takes the fees Irom 
the builder, hands them over to the architect. Such a course of 
proceeding seems to be a fraud on the building owner (a), 

Prevtationof 632 . It is now a misdemeanour to give or receive any considora- 
agent’s doing or forbearing to do any act in relation to 
^ ’ the business of his principal (/;). 


{*A So© Narnngtmi r. VicUn-ia Graving Ihtrk Co, (1878), 3 Q. U. I). 549. 

(r) With roj^rd to this the Iloyal luatituto of BritmU Architects ettte, in 
their 8h’hedulo of rrofcMinual 1‘nictice, that if an architect shentd t»ik© o\it 
({luuititioa for londerB. ho should do st) >ft'ith the concuirenco of hid oinployer, 
Mild that it U doairublo that tho reniunoratiou fur this woik should bo pniil 
l»y tho oniuloyor. See clauso IS of tho Uoyal lustiiute of Jliiti»h ArchitetU 
K hodulo ol rrofeaaioiial Praciico Kevioed, 1898. 

(jil /farrington v. Victoria Graving AicAr tV>., tufira. 

(() Jiuififidv, Fonrttior (1894), U T. h, U. 6*i, ;w I*ord IUtssell OF KiL- 
1 . 0 WKN, C.J, See, however. UMch t. U>55 »t ( 1800), 29 Beav. 117. 

(o) See Pafiatna and South Paeijio Tvlcgrnph Co* v. India-ruhhn^ Gutta Percha 
and Tiirgmph Co, 0875). 10 Ch. Anp. 615. See also /te Canadian Oil If7;r4» 
Porporaiiont //hy'f Case (l875), 10 Oft. App. 590 ; Sal/vrd CorjMurativn t. Lever^ 
[1891] 1 Q. B, 168, C. A.; ^ J^^orth Autiralian Territortf Co., Art7ief*i Cu^e, 
[1892] 1 Ch, 822, t\ A. 

(5) IWeutioa of Corraptton Act, lOOG (6 £dw. 7, c, 84}, 1 . 1 (1). See title 
Law ajkd raocsDuai, 
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Sect. i.—lAabililU$ qf ArehUeett and Enginetn to CoHtroeton^ ««». i. 


Sini-SfiOT. 1 — In GtneraU 


of Arefal- 


683. As iliero is no contractual relation between the architect or 
engineer and the builder or contractor, no liability in respect of ^00^ 
negligence or want of skill can arise (c), and the contractor has no tractor^ 
ground of action against the architect (d) so long as the architect or — 
engineer acts honestly and within the scope of his authority as 
agent of the building owner or employer. He does not in any JSmnty of 
way warrant that his employer is solvent, or tliat he will pay authority or 
the price, or that he will act reasonably, or that he will observe the *'^“'** 
terms of the contract. 


Further, an architect or engineer, being an agent with a dis- 
closed principal, does not in any way incur a liability to pay for the 
work, unless, of course, he has in some w^ay led the person 
employed to believe that payment was to come from himself (r). 
"Where there is a written contract the obligations are defined. 

If, however, the architect should exceed his authority without 
the knowledge of the builder, and thus cause him to provide woi*k or 
niiitcrials or otherwise to incur expense for which the employer is 
not responsible, the architect will be liable to an action by the 
builder or contractor for broach of warranty of authority (/), 
whether the architect had a bond fide belief that he was authorised 
to do what he did or not (u) ; while if the groundless assertion of 
authority w'as made fraudulently, the builder or contractor can bring 
an action for deceit or misrepresentation against the architect or 
engineer (//). If the contractor knew’, or could have known, the 
limits of the arciiitect’s authority, as, for instance, from the terms of 
the building contract, this is an answer to au action for breach of 
warranty of authority (/). 


634. The measure of damages in case of breach of warranty of Measure of 
authority seems to be the amount that will indemnify the con- 
tractor and put liini in the same position ns if the act of the 
architect had been within his authority. Thus the contractor 
would be entitled to recover the cost of the work ordered without 


(r) Lt Lifvrt V. GohIJ, [18031 1 Q. B. 401. C. A., ptr Lord Ksiiku, M.R., at 
p. 407 : “ The question of liability for iieglig^ence uiiiiiot lui?*© at all until it is 
establit<hod that tho man who has boon nogligont owfid son)© iluty to tho 
]toi*sou who seeks to make him liable for his itogligfMire. What duty is there 
when theie is no relation between the jMities by contract ? A man m cntitloil 
to bo as negligent os he pleases towuids tho whole world if he owes no duty 
to thorn.” 

(</) Amhrode v. Duumow Vuion (1840), 9 Bear, .508, .515 ; IhlirrliKm v. Fleming 
(18(U), 4 Mac<t> HIT ; SirwuHttn v. IWitson (1870), 4 C. P. lb 148, 

(0 Soo C/tid/tg V. Xorn» (1802), 3 P. & F. 228, and title AoEXCV, Vol. I., 

p. 220. 

(/*) Jlandell v. Trinven (1850), 18 C. B. 780; VnUen v. Wright (1857), 8 
E. & B. 647. 

(y) fcJee Howard v. Shetmrd (1800), L. B. 2 C. P. 348, and title AoESfCY, Vol. 

I., p, 222. 

(A) Ludbrook V, Barrett (1877), 46 L. J. (c. P.) 798; Stemnson j. WaUtm^ 

lira. 

(i) Ualbot ▼. leM. [1901] 1 Ch Ht4 
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authority, together xrith a reasonable profit, and the costs which 
he has nad to pay in the course of any litigation caused by the 
breach of warranty of authority {k). If the warranty is fraudulent, 
the architect will be open to an action for deceit, as well as for 
breach of warranty of authority (/). 

. An architect or engineer may also make himself liable to persons 
supplying materials for the works, if he orders such materials 
without naming his principals (m)* 

Sub-Sect. 2 . — LiallUty for Planar QuahiHiea etc* 

635. An architect or engineer does not warrant to the builder or 
contractor the practicability of the plans, drawings, and specifica- 
tions prepared by him, or of the temporary means of construction 
indicated in the specification. It is the duty of the contractor to 
investigate these matters for himself, and any usage for him to rely 
on the drawings or specifications is had (//). If he does not inquire 
into the matter he runs the risk of not being able to carry out the 
work, and must take the consequences (o). 

636. In the same way the architect or engineer does not 
warrant ilio correctness of the bills of quantities supplied to the 
persons who propose to tender, whether they have been prepared 
l)y an indeiiendent quantity surveyor or by the architect or 
engineer himself (;>). 

The liability for inaccurate quantities prepared by the architect 
rests on the same principle as where they are prepared by an 
independent quantity surveyor. If the architect is employed by 
the builder, he is liable to him for negligence in their prepara- 
tion iq), but where the architect has been employed by the building 
owner to prepare the quantities, and the amount of his charges 
therefor is to be added to the amount of the tender, the payment 
by the builder of those charges will not impose any more liability 
on the architect than it will do in the case of an independent 
quantity surveyor (r). 

But if the architect or engineer expressly makes himself respon- 
sible to the builder or contractor for the accuracy of the quantities, 

(A) liandrll r. Trimen 1,S V. K 7S0; Collen v. Wrifjht (1837). 8 K. it P. 

r>47; Shnoui v. Putehett (1837), 7 K. & P. 308; Meek v. [LSSO] \V. N. 

1U. 

(0 Pee /?« Ao(io«nf O^/frr VnUiee Kx j^rle Panmure (1883), 24 Ch. B. 
S07. 371 ; JhfTf/ ▼. /V«fc (1889). 14 App. 337. 

(f»' lieigtheii and Younf/ v. iitewari (1900), 16 T. h. P. 177, where an architect, 
who invited the plaintiffs to give teudei's for Unq^, and refened to his 
** dionts,” but did not name them, nlterwunls ordeivd the lamps without saying 
that he did so as agent, and was held liable to pay the plaiutins. 

fa) 7*Aor»v, Z/OfuZ/w Oa^airafiV/a 0876), 1 App. Ovs. 120. Sm p. 187. anie, 

(o) Ikdtrma v. York Corporttiion (1892), IXudson on Building Contracts, 3id 
ed., Vol. U., p. 220. Wee also Jad'Mni v. Kfta(b<mme Local Poat^ (1886), 
Hudson on Buiidii»g Cont]*acts. 3rd ed., Yol. IT., p. 67. 

Sherrm v. Ihrrimn (I860), Hudson on PiiiUling Contmeta, 3rd ed., Vol. 
11..* p. 6 ; Periveurr v. Pack (1866). I#. K. 1 C. P. 713. 

(q) See J*rit«ileu v. Skme (1888), 4 T. L. R, 730. 

(r) y<mng t. Plnke (1887), Hudson on Building Contracts, 3rd ed,, Tol« II., 

p. loe. 
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he will be liable to compensate him if the quantities are not 
reasonably accurate W, 


Sub-Sect. /or Fraud, 

637. An architect or engineer will be liable to the builder or 
contractor if he acts fraudulently to his prejudice, whether in 
refusing to certify or in certifying dishonestly, and whether in 
collusion with his employer or not (t). 

The architect cannot excuse himself from liability for fraud by 
alleging that he merely acted as the agent of his employer, for nil 
persons directly concerned in the commission of a fraud are to bo 
treated as principals, and a contract of agency cannot impose any 
obligation on the agent to commit a fraud (n). * 

The mere fact of an architect refusing to certify or to ascertain 
the amount owing (a) is no proof of fraud, nor is the fact that 
measurements made by him for the purpose of valmitii)!! are 
inaccurate, or made on a wrong principle {h), 

Sf:ct. 5. — Liability of Architects and Knyineers to Prosecution etc, 

638. Architects and engineers permanently emi)loyed by public 
bodies may incur a criminal or quasi-cmminxl liability by being in 
some way interested in the contract (c). 

An officer employed under the Public Health Act, 187r), must 
not be concerned or interested in any contract with the auUiority 
by whom he is employed, otherwise ho becomes incapable of being 
employed under the Act in future, and is further liable to a penalty 
of iso, which may be sued for by a common informer (d). 

Architects and engineers may be guilty of corruption under the 
Prevention of Corruption Act, 1906 (c), and if employed by public 
bodies, under the Public Bodies Corrupt Practices Act, 1889 (/). 


(«) Dolt y. T/Kmuia (18 o9), Hudson on Building ContrnctH, 3rd ckI., Vol. IT., p. 4 . 

(0 Waring v. Manchester^ tiheffield, and Lnirvlnnhire ItailJto. (18«>0). 2 li.&Tw. 
239; Macintosh y. Great Western llait. f/o. (IHoO), 19 Ji. J. (CU.) 374 ; 1‘tidley 
y, Lincofn Waterirorks Co. (1850), 2 Mac. & G. 68 ; Scott v. /JverjHml Cor- 
ptrration (1856). 25 L. J. (ciI.) 227 ; Goodyear v. Weymouth and Mefroodm Iteyis 
Corporation (1865), 35 L. J. (c. P.) 12; Ludltrook v. liarrett (1877), 40 L. J. 
(C. P.) 798 ; Jte /V Morgan^ Snell dc Co. and Itio de Janeiro Flour Mills and 
Granaries^ Lid. (1892), 8 T. L. II. 272. 

(«) Cidten y. Tfumisons Trustees and Kerr n8G2b 4 Macq. 424, 432. In an 
Irish case the court went so fur os to hold that tne contractor hud no right 
of action against an engineer for refusing to certify even if the rufuMiil was 
the result of fraud, or of collusion with the employer (.Vi/r/*//(/ v. Itower (1866), 
I. R. 2 C. li. 506). This case, however, is inconsiatent with Ludbrooky. llariettf 
snjvra^ and Stevenson y, Watson (1879). 4 C. P. I>. 148. 

(<i) Stevenson y, Watson, supra; Le Lievre y. Gould, [1893] 1 Q. B. 491, 
C. A. ... 

(5) lie Meadows and Kenwisrihy (1897), Hudson on Building Contracts, 3rd 
ed., Yob II., p. 292. 

(c) See title Public AurnoniTirA and Public Ofpickb.8. 

(d) 88&39Vict.c.55,s.l93: Whiteley y. Itartey Q. B. D. 154. C. A. 

(e) 6 Edw. 7, c. 34. See title Criminal I..AW akv Pijoceouke. 

(/) 52 & 53 Viet c. 69. See titloe Ciiimwial Law ani^ Procedurb; j 
AVXXIOBITIBS Ain> PufiUO C 
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They may also be liable to an indictment for manslaughter in 
ease of a fatal accident through their negligence 0/). 

Sect. G. — Limitation of Actions. 

689 . The limitation of actions against architects and engineers 
is governed by the general principles of law(/0, and also, where 
they are officers of public bodies, by the special provisions applicable 
to such officers (i). 

Sect. 7. — Ilcmxincration of Architects and Engineers. 

Sub-Sect, t . — PayrMni for completed JVorJe, 

640 . If the employer has entered into an express contract, 
whether oral or in waiting, with the architect or engineer, the 
remuneration of the latter will necessarily be governed by the 
terms of this contract. 

641 . Where no express contract has been entered into as to the 
terms of the employment of an architect or engineer, the riglit to 
remuneration rests on a contract to pay what is reasonable, implied 
by requesting and accepting the services (A:) or by inducing the 
architect by fraud to perform them without intending to pay for 
them (0* 

If the contract does not specifically provide for payment, evidence 
is admissible to show that the parties intended the services to be 
gratuitous, or that payment was only to be made in the discretion 
of the employer {m). 

642 . If the agreement, however, is that the employer shall 
decide how much the remuneration is to be, the architect or 
engineer need not accept any amount fixed by the employer, nor 
need he wait till an amount has been fixed, but he is entitled 
to reasonable remuneration, such as the employer ought to have 
fixed (?0. 

648 . Where drawings etc. are merely submitted for approval, 
no claim for remuneration arises unless the work is approved or 
used (o), and similarly in the case of plans or drawings submitted 
in competition, subject of course to the terms of the published 
terms of the competition ( j>). 


(jy) Soo title Crthinal Law and Phoceduke. There is i>o reported ense 
in which an erchitoct or engineer has been sought to be londered cnminaliy 
responsible in such circuiusUnces. 

(!) See title Limitation op Actions. 

(t) See title Public Autuobities and Pcbuc Officers. 

(k) Munitmr. Bat U ft {Sir 11'.), Bart, (1855), 2 Mac<). 80; Muffutt x. iMurfe 
(1855), 15 C. B. 583, 593; LamlttM v. (1880), 8 it. tCt. of Seas.) 289. 

(b RntMtu T. Norik HaBierti Bait. Co. (1863), 32 L J. (c. r.) 244. 

(f») Taytvr Y. Bmvtr (1813), 1 M. A S. 290. 

(a) Bryant V. Fiighi (1839), 5 M. A W. 114; Bird v. M'Ouhry (1819). 2 
C. A K. 707, 


fo) MoJfaU Y. Doktou (1853), 13 C. B. 543; Y. Lautk, 

Ip) irenf Y, iWades (1859), 28 L. Jf. (Q. 0.) 265. 
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Such “ probationary drawings ” (q) are in the nature of a ten.lor, 
that is, a mere proposal or offer to do work, and without accept- 
ance there is no mutuality on which an implied contract to pay 
for them can bo based. 

If the plans or drawings submitted for approval are used for any 
purpose, they will have to be paid for(r). 

644. If the architect or engineer is authorised to obtain tenders, 
he is entitled to payment of any expenses reasonably or necessarily 
incurred in connection therewith (s). 


Scs-Sect. 2,— Where t?4e ITo/A: i/i rutt eowi>fete,l 

645. Wliere an architect or engineer has partly performed 
the services for which he has been employed, and the employer 
terminates the employment, the architect whose services are not 
required may sue either on a qiiautum vKruitf or for d.images for 
the breach of the contract (/). 

If the designer is instructed to prepare plans for a hihiding or 
for works to cost approximately a certain sum, and all the tenders 
sent in are considerably in excess of the sum mentioned, it seems 
to be a question of fact for the jury whether the employer is entitled 
to repudiate the employment and refuse to pay the arcliitect («), on 
the ground that there was a condition that the works sliould he 
capable of being constructed for the sum, or approximately the sum, 
mentioned and that the buildings as designed could not ho carriecl 
out for that sum or anything near it (/>). 

646. The contract to employ an architect or engineer, being a 
personal one, is dissolved by the death or incapacity of the perM)ii 
employed (c), but not so that it is rescinded ab initio, but only so as 
to be rendered void in the future. 

AVhere the architect or engineer is entitled to payment by inslel- 
menls at particular times, and dies during the progress of ihe work, 
his personal representative will be entitled to recover any instal- 
ments due at the time of his death (d). In the absence of an 
agreement that pa^mient is only to bo made on the couipleticm 
of the work, it would seem that the personal representative oi tlio 

(g) Moffatt V. Dickson (1853), 13 C. B. 543. 

(r) Landless v. Wilson (1880), 8 R. (Ct of Sesa.) 289. 

(s) See Uaf/ley v. Wilkins (1849), 7 C. B. 880. 

(f) Dricheit v. Badger (1856), 1 C. B. (N. 8.) 290 ; and title Tov- 
TBACT, 

(a) Burr v. Ridout (1893), Times (22iid February, 1893). 

(t) Nelson V. (1861), 2 F. & F. 613, at p. 618. In tbia caw CocKBViiN, 

C.J., left the following qiieetiona to the jiiiy : (1) whether it waa an expreaa ad- 
dition that the works should be capable of l^ing executed for the eatiniaU'd 
mun ; if not, then (2) whether there waa an implied condition that the work 
should be capable of being done for a auin reasonably n^r to the eHiiinaiyd 
sum ; if so, U»en (3) was Uie estimate reasonablj' sudlcient ? and aa to a claim 
for work and labour on the plans etc., (4) whether the labour waa bestowed 
or not under the special contract. 

(f) See p. 291. ante. 

U) Siulbs V. Bail Co, (1867), L. B. 3 Each. 311. 
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deceased architect could recover the value of the work he had 
actually done, and by which the employer had benefited (c). 

Any payments made by the employer on account during the 
progress of the work would not seem to be recoverable by him in 
case of the disablement of the architect by the act of God, as the 
consideration would not liave completely failed (/). 

647. An architect cannot recover payment for services unskil- 
fully performed (/;), and, if he has received payment, may be 
compelled to refund it, provided that his lack of skill amounts to 
a total failure of consideration by reason of his employer deriving 
no benefit from his services, besides being liable for damages (//). 

Where, however, the architect has performed his duties properly, 
and the employer has obtained the thing he bargained for duly con- 
structed, the employer cannot be said to have derived no benefit 
from the architect's services, merely because he has not reaped the 
pecuniary advantage he expected from the works designed (i). 


SuB-SEcr. 3. — Amount of Jtemnneratiun in General, 

648. Where an express agreement has been made as to the 
amotmt of the remuneration to he paid to an architect or engineer, 
he must be paid accordingly. Where, however, no agreement has 
l>een made, the architect or engineer is entitled to reasonable 
remuneration. The amount of such reasonable remuneration is a 
(juo.stion for the jury (j). 

649. In the case of architects the usual professional charge for 
designing and superintending the construction of buildings is 5 per 
cent, on the total cost of the works. This charge has been sanc- 
tioned by the Royal Institute of British Arc) li teds, in a schedule 
of professional cnarges issued by them, which also fixes charges 
of per cent, on the estimated cost for an approved design with 
plans, elevations, sections, and specifications, and of i per cent, in 
addition for procuring tenders. The commission of 5 per cent, 
is hy the same schedule made payable in certain instalments. 
Attempts have been mado to induce the courts to accept these 


(f) Tliw was adinittod on Uio part of the defendant company in Stubbe t. 
Uolywetl Rail. Co. (1867), L. B. 2 Kxch. 311. 

(/) See title Conthacf, 

(y) Fam^worth t. Garrard (1807), 1 Camp. 38, per Lord ELUSNiiOROuan, at 
p. 39; **If there baa been no beneficial aonrioe, there shall be no pay”; 
Moneyfmfty t. /AirNomi (1826). 2 C. A P. 378; Duncan ▼. Dlundell 3 

Stark. 6, where the pUintiff proved that by defendants order he had erc^cted 
a stove and laid a tuba under the floor to carry off the smoke, which it entirely 
failed to do, so that the atove could not be used, and was non<suited on the 
ground that when a person Is onployed in a work of skill, the employer buys 
both his labour and hit iudment ; he ought not to undertake the work if it 
cannot succeed, and he anould know whetM it wUl or not ” ; Hunt y* UVmUfdoa 
Ueal Board (1878), 4 a P. D. 48, 54, 0. A. 

E Odumhu* Co,, Ltd, r, aoweo, [19031 1 K. B. 244. 

See title AwitKCY, Vol. 1., p. 194. 

fhymt V. Fiiykt (1839), 5 M. A W. 114; Bird AT* (7u% (1849), 8 
U A K* 707* 
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charges as customary, but without success (k). On the other hand, 
it is right to take into consideration the practice adopted by a large 
proportion of the profession Q). 

This scale is therefore only binding on an employer who has 
either expressly or impliedly agreed to be bound by it. But in 
estimating what is a reasonable charge juries have frequently 
adopted this 5 per cent, on the cost as being a reasonable charge. 

The value of competition drawings is arrived at by ascertaining 
the reasonable cost of the labour and materials expended in 
preparing them, and not hy the chance of obtaining a prize, as the 
latter is too remote {m). 

Engineers as a body have not adopted any scale or limited their 
charges. 

Sub-Sect. 4 . — Wofk ouUide Detign and Superintendence. 

650. Architects, engineers, and surveyors are often employed 
to perform work other than that of designing and superintending 
the construction of buildings and works, such as measuring, 
valuing, and surveying, qualifying as witnesses, and attending in 
court and before arbitrators, settling the accounts of builders 
and tradesmen etc. For work of this nature they are entitled, in 
the absence of any express agreement, to reasonable remuneration. 
A scale for the valuation of land and property, called “Byde’s 
scale,” is in use among land surveyors, but there is no custom 
making it binding upon their employers (it). 

Generally the courts do not regard with favour the mode of 
fixing the remuneration for this class of work by way of a per- 
centage (o). AVhere, however, the employer is himself a surveyor, 
and can be shown to have recognised Byde's scale in other trans- 
actions, then, in the absence of any suggestion of other terms of 
employment, it may be assumed that the employment was on the 
terms of Ryde’s scale (p). 

Sub-Sect. 5, — Bg whom the Remuneration f« payable. 

651. The ordinary employment of an architect or engineer 
being by the employer, he has to look to the employer for 
payment (q). 


{k) Owyther t« Qaze (187d), Hudson on Building Contracts, 3rd ed., Yol. II., 
p. 21 ; Burr v. Itidoid (1893), Timee (22nd February, 1893); Farthing v. Tomhu» 
(1893), 9 T. L. B. 660. 

{f)Whipham y, Everitt (1900), Bosooe, Digest of Building Cases, 4 th ed., 171, 
per Keknkdy, J., at p. 172. 

(m) Watson y. AmbergaU^ Nottingham and Boston Rail. Co. (1861), 15 Jur. 4-18, 
* (n) Dtbenham y. King's College, Cambridge {XHM), 1 T. L. 11. 170; Brorkte- 
hank y, Lancashire and Yorkshire Rail, Co. (1887), 3 T. L. B. 576; Brew v. 
Josolyne (1888), 4 T. L. B. 717. 

(o) UpsdeU y, Stewart (1794), Peake. 255, per Lord Kentos, at p. 266 : “ As 
to the custom offered to be proved, the course of robbery on Baghbot Heath 
might as well be proved in a court of justice”; Chapman v, />«: Tastet 
2Stark. 294. See also Seymour y. Bridge (1884), 14 Q. B. D. 460 ; Ftrry y. 
Barnett (1885), 15 Q. B. D. 388, 393. 

ip) Budcland and Oarrard y. Pawson Jk Co. (1890), 6 T. L. B. 421. 

(V) Oovnpuv Webh ?• School (1851), 3 Philadelphia Bep. (c. E.) 125. See p. 300, 
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In manycafies there is a provision in the building contract giving 
power to deviate from the works specified, and that additions or 
omissions due to such deviations are to be measured up by the 
architect so as to ascertain the amount to he added to or deducted 
from the contract price. Some architects add a charge for this 
service, and include it in the certificate given to the builder, and 
look to him for payment, but this work is done in the interest of 
the building owner, and the liability to pay rests on him, and not 
on the builder, who can only be made responsible to the architect 
in the case of special agreement, or in case he has actually received 
the amount from the building owner (7). 

If a lessee is under a covenant with his lessor to do repairs to the 
snLisfuction 0 ! the lessor’s architect, such architect’s certificate is 
part of the title, and must be obtained if requii'ed by a purchaser 
of the lease at the vendor’s expense (s), 

SuB-SKcrr. 6.— If7<^n the Itemnneration U payaUe, 

652. In a contract to perform work, if there is no express or 
implied stipulation that no payment is to he made until the work 
is completed, the person employed is entitled to payment from time 
to time for the work actually done (f). 

If, however, the contract is one to perform an entire work, such 
ns to prepare plans drawings and the specification for a fixed sum, 
or for a percentage on the whole cost of the work, the right to 
payment does not arise until the whole work has been done (a), 
unless the contract, us it does in many cases, provides for payment 
by instalments. Any such instalments constitute a debt due 
and payable, for which the architect can sue as and when it 
becomes due {tv), 

653. If pavment is made dependent on the happening of some 
event, the right to payment only arises on the happening of that 
event (x), except where it depends on something to be done by the 
employer, and there is an implied contract by the employer that 
he will do that thing, and he xias not done J" ' " 

864. The architect has a lien on the plans and drawings pre- 
pared by him, and need not deliver them up until he is paid (6), 
and may bring his action for his charges alihougii he still retains 
the plans. Even if ho demands more than a reasonable price 
for the plans, and that is refusovi, he is not precluded from 
bringing an action for his charges and recovering reasonable 
remuneration (c). 


(r) Ueuttie v. Oilnm (18S-i). 10 B. (Ct. of Somi.) 22«). 

{$) Jiit 3/iWy «wrf Yaitf (188^, 28 Oh. 3X GOl. 

(/) Apphhff V. Mj/er* (1887). L. K. 2 C. P. 651, 660. Soe p. 307. ante, 

(u) SiM) Johtiwn ▼. Owidjf (1855), 26 L. T. (o. ft.) 72. 

(tc) CotnpAre WtjTkman, Clark it CU, lAd, v. Llvyd Jlratileho, [1908] 1 K. B. 
068. C. A. ^ L j 
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PaBT XVIII.— AbCHTTECTS ASD ExOlJfEERS. 

Sub-Sect. 1.--~Dankruptnj of the Architect w Engineer, 

655. On the architect or engineer becoming bankrupt all moneys 
owing to him become the property of his trustee in bankruptcy, to 
whom pass also the bankrupt’s rights of action for broach of con- 
tract and wrongful dismissal (d). If, however, the trustee does not 
interfere, the bankrupt can himself sue for work done after tbo 
bankruptcy {<:). 

If the architect or engineer is employed on the terms of being 
paid a salary, bis remuneration does not vest in the trustee in 
bankruptcy, unless an order is made by a bankruptcy court ( 0. 
ai)propriating part of the bankrupt's salary or income for the 
beneiit of liis creditors (//)• 

Tlie trustee in bankruptcy has no power to make the bankrupt 
architect work to earn salary or any other remuneration (//), though 
the court has i>ower to suspend or refuse the bankrupt’s certificate 
wbere he refuses to earn money (i). 


Part XIX.— Quantity Surveyors. 

Sect. 1. — Employment and Duties of Quantity Snrreyars, 
Si’U-SecT. 1 . — Employment to take out Quantities Jot 'I'endvra in (Jt/tcrnf, 

666. The usual course of business in building contracts is for tlio 
aichiteci to employ a quantity surveyor to lake out the quantities 
of the contemplated buildings or works. The authority of the 
architect to do this is express or implied : he may have explained 
to his employer the necessity of obtaining bills of quantities (4), 
or lie may rely on an authority implied by liis aulbonsation to 
obtain lenders (/), if it would be impracticable to obtain proper 
tenders witliout bills of quantities for tbo use of persons intending 
to tender. Such authority lias also been iiniiiied where liie 
employer knew that quantities had been taken out, and eilhor 
actively or tacitly acquiesced in this being done (///). 


(//) JumeMon r. Urukand Stone Co., Ltd. (1M78), 4 Q. TJ. IX 20^ ; Km'hn x, 
(issi), 17 Oil. V. 7(>8. Seo title BAAKRuricY am> Lnsoi.ve.ncy, Vul. II., )•]>. 
lar,. i.>9. 


U) Jameson v. Itruk and Stone Co., Ltd., supra. 

(/) Under Bankruptcy Act, 188.'} (4ti 47 Viet. c. 5‘J), h. '>a. litio 
lUXKKUPI'CV AND IXSOI.VENCY, Vol. II., |». 191. 

(»/) 7?« liriudlrt/, Ex iHirle Jirindley 4 Morr. loJ ; Ite. Skme, Lx parte. 

Shine, [1892] 1 4 B. 522. C. A. 

{h) Jjt Ilntton, ExjxtrU Jtenu^tl (188^), 14 Q. B, I). 301 ; Hoard of Trade v. 
Elovk (1888), 13 App. Cos. 570. See title Bankiiupicy and In»ui.vkm. y, Vul. 
11., pp. 166, 167. . ^ , 

(♦) lie Barker, Ex parte Conaiahlet Re Jones, Ex j>arte Jones (1890), 25 Q. B. 1). 
285. 


(It) See p. 164, 

(/) Wayhorn v. IVimhledon Local Board (1877), Hudson on Building Con- 
tracts, .3rd ed., Vol. 11., p. 89. 

(w) i/ooA V. WUnty (Jmrdiana (1837), 3 Bing. (s. C,) 814* 
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Another ground on which this implication of authority is founded 
is that of custom (n), but this custom apparently does not extend 
to li*eland (o). 

It is doubtful whether architects, instead of employing a quantity 
surveyor, have implied authority to take out the quantities 
themselves (p). 

In the case of engineering contracts, there does not appear to be 
any settled practice as to the employment of quantity surveyors for 
the taking out of quantities for tenders. Many engineers take out 
their own quantities ; quantities for engineering works being very 
much simpler than quantities for building works. 

ScB'Szcr. 2 . — Employment to reduce Tendere, 

657. It often occurs that when tenders are obtained the lowest 
of tliera is found to be higher than the sum which the employer is 
willing to expend on the construction of the required works. A 
quantity surveyor, usually the surveyor who has taken out the 
quantities for tenders, is then employed to reduce the quantities so 
as to make the design less costly, and to bring the expense within 
the amount which the employer is willing to lay out. It is doubtful 
whether an architect has any implied authority to employ a 
quantity surveyor to do this work. In any case, such an authority 
cannot be implied if the employer limited the authority of the 
architect to designing a work at a limited cost, for if the architect 
has disregarded his instructions by designing a building the cost of 
which exceeds the amount to which he was limited, he cannot 
charge his employer with the expense of rectifying his own 
mistake (g). Even in such a case, however, the employer might 
ratify the employment by acquiescence (r). 

Sud-Skct. 3 . — Emphtyment to meaeurt up Deviatiom, 

658. The authority of an architect or engineer to employ a 
quantity surveyor to measure up deviations in the works depends to 
some extent upon the duties cast upon the architect or engineer 
by the contract («). If he is designated as the person to perform 
this work, whether it be included or not in the work for which his 
remuneration is fixed, he cannot have authority from his employer 
to employ a quantity surveyor to do the work and charge his 
employer. If, however, the building contract merely directs that 


(n) 2*ayhtr ▼. HaH (1870), I. R. 4 C. Ti. 407, per Monahan, G.J., at p. 479 ; 
Young v. Smith (1880), Hudsoit on Building ContracU, 3rd ed., Vol. II., p. 57 ; 
JS\>rih T. Uauett, [18921 1 Q. B, 

(p) Antieeil t. [1899] 2 L li. 275, diaapproying the dictum of Monahak, 
C.J., in Taylor y. //«//, eupm. 

( p) See 291, ante. See, however, Lantdowner, Somerville (1862), 3 P. & P. 
236, in which cate Kkatino, J., left the following queationa to the jury : 
** Waa there anch a custom, and wua it known to the parties, and did they 
contract on the looting of the custom ? '* The jui^ found that there was such a 
custom known to the parties on the footing of which the parties hiul contracted. 
(g) Event y. Carte (1 881), Hudson on Building Contracts, 3rd ed., Tol. II., p. 64. 
M /5td., per Lord Cduuunox, C J., st p. 66. 

\t) As to the authority of the architect or engineer to measure np these 
deviatioikai see p. 291, ante. 
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the value of the deviations is to be ascertained in some manner, 
without saying by whom, there may be a custom authorising the 
architect, at all events in any large matter, to employ a quantity 
surveyor to measure up (a). If the quantity surveyor is employed 
by the architect to vindicate the correctness of his certilicate, which 
has been questioned by the building owner, a customary authority 
to employ a quantity surveyor cannot be implied in such a case (b), 

Sub-Sect. 4 . — Measuring up Deviations fur the Duilfer, 

669. If the builder employ's a quantity surveyor to measure up 
deviations, he does so on his own account, and not on that of the 
employer, as it is for him, and not for the emi)loyer, to make out an 
account of what is due to him for his work, because, if the owner 
is not satisfied with the builder’s account, he can employ a surveyor 
to check it at his own expense (c). 

Skct. 2. — Liabilities of Quantity Suireyors, 

Sub-Sect. 1. — Liability to the JCmployer. 

660. In the ordinary course where the architect, in his capacity 
as agent of the building owner, engages a quantity surveyor to 
prepare bills of quantities for the purpose of procuring tenders, 
the relation of employer and employed exists between the building 
owner and tlie quantity surveyor, and the usual provision in the 
instructions to those tendering that the person tendering is to add 
the amount of the quantity surveyor’s charges to his tender does 
not alter this relation, as when complied with it merely amounts to 
a conditional contract by the builder to pay the quantity surveyor’s 
fees in certain events, wdiich, after all, come indirectly out of the 
employer’s pocket (</). 

The quantity surveyor owes a duty to his employer to take out 
the quantities carefully and skilfully (r). 

Sub-Sect. 2. — Liability to the CotUrador, 

661. The customary mode of adding the quantity surveyor’s 
charges to the tender does not import any contractual relation 


(a) Dirttseye t. Dover I/arbonr Board Commissiouers (1881), Hudson oa 
Ihtildiiig Cuutracis, 3rd ed., Vol. U., p. 62, where evidence wiis given of a 
euetoin that in any large matter, say over £2,000, the architect was entitifMl 
to call in a quantity surveyor, to be paid by the employer, and the iury found 
in favour of the custom; Beattie v. Oilroy (1882), 10 R. (Ct. of Sess.) 226. 

The schedule of charges sanctioned by the Royal Institute of British 
Architects as revised in 1898 states (paragraph 1) that the usual remuneration by 
way of 5 per cent, commission on tne totaf cost of the works is ** exclusive of 
measuring and making out extras and omissions.*’ This schedule, however, 
has not the force of a custom binding on the employer {Farthing v. Tomkiue 
(1893). 9 T. I^ E. 666). On the other hand, it would bo difficult to imply that 
the architect would be bound to do t^ work in the absence of anything in 
the contract making it incumbent on him. 

E Ptimsa\d v. Kitmorey {Lord) (1884), 1 T, L. R 48. • 

Beattie v. OUroy^ eupra, 

Moneypennu ▼. IlarOand (1826), 2 C. A P. 378; eee also 8onVeiisr ?. Push 
(1866), L.E.1 a P.716. 

(t) Mmeypanny v. Uatikatd^ supra. 
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between the contractor an<l Ibe fjiiantity surveyor (/), exc''pt the 
contract by the contractor to pay the surveyor in acconliiiice with 
the conditions of the contract between the employer and tlie 
contractor (//). 

The quantity surveyor is not liable to the contractor for any 
representations contained in the bills of quantities, unless such 
representations are made fraudulently (li). 

If the quantity surveyor fraudulently either for his own purposes, 
or in collusion with the employer, makes out the qiiantities short, 
he is liable to the contractor in the first case alone, and in the 
second jointly with the employer (/). 

Jf one or more persons intending to tender for a contract employ 
a quantity sui veyor to take out the quantities on their behalf, the 
qiiJiniity surveyor is liable to him or them if he negligently takes 
out the quantities sliort. 

If the architect or engineer takes out the quantities himself, his 
liability to the builder is the same as that of an independent 
quantity surveyor (A). 

Skot. n. — Reinimevalinn of Quantity Surveyon. 

Scij Sect. 1, — Amount of the Jtt'mufin'afion, 

662 - Ti )0 amount which a quantity surveyor is entitled to claim, 
in the absence of any express contract fixing his remuneration, is 
a reasonable reward for the work and labour expended by him in 
preparing the hills of quantities. 

Quantity surveyors usually charge from 1 (or even less) to 2.J per 
cent, on the contract price, but there is no custom binding on the 
i employing them to pay by a percentage rate at all (/). 

Scb-Skct. 2. — LitJiograyhrra* Chartf^a, 

663 . As a number of copies of the bills of quantities are required 
for the purpo.se of obtaining tenders, it is usual for the quantity 
surveyor to have them lithographed. The quantity surveyor in 
sucli a case visually employs iiis own lithographer, and though it 
would he improiKir for the quantity surveyor to receive any com- 
mission from tiie lithographer, he may retain anything in the 
nature of a discount for casli (>») as distinguished from trade dis- 
counts (a). The charge for lithography is, however, usually inserted 


(/) Tourty V. Blithe (1887), lludoon on liuililing Contracts, 8nl ed., Vol. II., 
p. Itki. Seo also Scrivtuer v. Paah (1865). Ij. 11. 1 C. P. 715. 

(y) JVoWA V. /^ossrM, [1892] I Q. B. 833. There is no reported case in vhich 
a quantity surveror has been held to be under any liability to the builder for 
the accuracy oi his quantities where the employment has boeu in the 
customary manner, 

*h) Pneettfif v. Stone (1888), 4 T, L. B. 730. 

Ibid * ; and aee p. 303, an(e. 
rl;) See p. 303, ante* 

[/) Owyther ▼. Oase (1875), Hudson on Building Contracts, 3rd ed., Vol. 11., 
p. 21. 

(m) London School Btun^d ?. Northero/t (1889), Hudson on Building Contracta, 
3id«d.,Vol.IL,p. U2. a 

(a) See Ui^dey ?. Knm Bndhm, [1905] 1 K. B. U 
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at the cud of the hill of quantities (o), and the contractor is directed 
to add that charge to the amount of his tender, and sometimes a 
stipulation is inserted in the building contract that the builder 
shall pay the quantity surveyor out of the lirst iustaliiient of the 
contract price. 

Sub-Sect. 3. — When the Employer U liable to pay, 

664. The liability of the employer to the quantity surveyor 
depends on the authority of the architect, express or implied, to 
employ the quantity surveyor, and when this exists the employer 
is, in the absence of any inconsistent stipulations, liable to pay tlie 
charges of the quantity surveyor. 

The memorandum, which is sometimes annexed to the bills of 
quantities, to the effect that the person who obtains the contract 
shall pay the cliarges of the quantity surveyor out of tlio first 
instalment of the price, has the etfect, in the case of a contract l)oing 
entered into, of discharging the employer from his liability to 
pay the quantity surveyor (p). This has been described as a 
conditional contract. 

If, however, the employer does not proceed to enter into a con- 
tract with a contractor for the construction of the works, ho 
remains liable to the quantity surveyor, as the condition governing 
the shifting of the liability has never happened (7). 

665. The employer may also render himself liable to pay the 
quantity surveyor, even when the latter is engaged by the architect 
without authority, by ratification of, or acquiescence in, the 
employment (r). Tlie employer may expressly contract himself 
out of any liability to pay the quantity surveyor, or expressly limit 
the authority of the architect to employ a quantity surveyor («), 

666. The liability of the employer to pay the quantity surveyor 
for altering the quantities for the purpose of reducing the tenders 
depends entirely on the authority of the architect to employ the 
quantity surveyor for this purpose (a), and tho same is the case as 
regards measuring up deviations. 

SUB-Sficr. 4. — When the Cvfdracior is liable lo pay, 

667. If the contractor has expressly contracted to pay the charges 
of the quantity surveyor, he will he liable to do so, or he may be 
liable on the conditional contract before referred to (/;). 

(o) See Campljell (D.) Son ▼. BlyUtn (1803), Hudson on Building Contracts, 
3ra ed., Vol. 11., p. 250. 

(p) Young V. Smith (1880), Hudson on Building Contracts, 3rd od., Vol. IT., 
p. 57 ; NoHh V. HaeseU, [1892] 1 Q. B. 333. 

( 7 ) Moon ▼. Witney Ouurdians (1837), 3 Btr^. fw. O.) 814, per Tindai^ 

r . sis ; Oribbon v, Moore (1869), Hudson on Building Contracts, 3rd ed„ Vol, 
f., p. 12; Owyiher v. Ooze (1870), Hudson on Building Contracts. 3rd 
Voi. IL, p. 21 ; jraghoru v. Wimbledon Local Board (1877), Hudson on Building 
Contructa, 3rd ed., Vol. II., p. 39. 

(r) EtxLM v. Carte (1881), Hudson on Building Contracts, 3rd ed., VoL II., 
p. 64. 

(<) Qwyther ▼. Gaze, supra, 

(a) See p« 310, ante. 

{h) laelte t. (1885), 2 T. L. B. 121 ; eee p. 313, an(f. 
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cannot divest himself of this duty by employing some other person 
(whether contractor, architect, or engineer) to do what is necessary 
to prevent the mischief, or by stipulating that such other person 
shall take precautions against it(n). 

If the acts of the employer, though amounting to a public 
nuisance, also cause particular damage to a neighbouring land- 
owner, the latter will be entitled to maintain an action against the 
employer (o). 

These considerations will apply with still greater force if there is 
anything unlawful in the work which the contractor is employed 
to do ( p). 

671. The employer may to a certain extent safeguard himself 
by taking an indemnity from the contractor, but this has no effect 
on the rights of third persons, and he still remains subject to the 
duly and liable for the consequences of its breach ( 7 ). 

672. A contractor in his relation to a sub-contractor is in a 
similar position as regards liability for nuisance or negligence as 
is the employer in his relation to the principal contractor (r). 

673. If the employer retains in his own hands the control over 
the execution of the works, or if he interferes with the contractor 
in carrying them out, he will be liable to third persons for any 
injuries sustained by them or their property («). 


(;/) Orn^ivry v. Vipn (1820), 9 K & 0. 501 ; Jhirer v. Peatf (1870), 1 Q. B. D. 
,M21, j>er (I'ockBUftN, at p. ^20 ; lutmUcMON v. Murray (1888b 8 Ad. & Kl. 
100; f/uh V. Sittiugfiourne and Shterness /fail. Co. (1801), (> H. & N. 488; 
Pickard v. Smith (1801), 10 C. B. (x. 8.) 470 ; Oratf v. I*uHen 0*^04), 5 B. & S. 
070; U. V. Stfphcn» (1800), B. U. 1 Q. B. 702 ; UyfainU v. FletcJter (1808), L. II. 

0 it. li. 3JiO ; Pitts V. Kingitltridge IliyJnniy Hoard (1871), 25 L. T. 195; 
Tarry v. AshUm (1870), I Q. B. I>. 314; Lemnitre v. Davis (1881), 19 
Ch, l\ 2S1 ; Dalton v. Angus (1881), 6 App. Cas. 740; I/nghesy. r<rr/ra/ (1883), 
8 App. Cas. 443; Work v, ChrisUhnrek Finance Co.^ [1S94] A. C. 48 ; JoIHffe 
V. Wt'iHihousc {\ii04). 10 T, L. It. 553; J/nrduker v. Idle District CtontcH. [1800] 

1 U. B. 3 . 35 , C. A. ; mu V. Tottenham Vrlmn District OVmur// (KS98), 79 L. T. 495 ; 
J\nmf V. WimlJethm Urban District Council^ [1899] 2 Q. B. 72, U. A. ; The Smuk. 
[1900] V. 105. C. A. 

(o) /i*tse V. Groves (1843), 5 Man. & O. 613; fienjamin v. (1874), L. It. 9 
C. 1*. 400; Doyce y. Paddington Itorovgh Council^ [1*^63] I Cb. lOO, lovcmMl on 
Rtioiher point auh nom, Paddington iWpitrution v. A.-f/,, [1900] A. C. 1. Soe 
titlo Nlmsanck. 

(;») Ftlis y, Shejidd Gas Consumers Co. (lvS5.'J), 2 K. vl* B. 707; Pitts v, 
Kingshridge /lighn'Uff Hoards sitpra. 

( 7 ) Dwld Y. I/olme (1834). 1 Ad. & Kl. 493; F/lis ▼. Shcfteld Gas Con- 
sumers Co.t supra. “In violations of a right to prnj)eity, ahothpr real or 
personal, ... bo a ho procures the wrong is » joint wrong-doer, and may \*e 
suwl either alone or jointly with the iigent in the appn>pri:ite action for the 
wrong complained of {Lumtey v. Oye (1853), 22 L. J. (g. b.) 463, prr Kklk, J., 
at p. 472). 

(r) Rat^sim Y. Cuhitt (1842), 9 M. 5V, 710; Kniyht v. For and ffntderson 
(1850), 20 L. J. (KX.) 9; Ovrrtou v. Frfrwmw(1852). 21 L. J. (c. r.) 52; Murray 
V. Currie (1870), L. It 6 O. 1*. 24; Pearson v. Cbac (1877), 2 C. P. 1). 361*; 
Dtake y. Thirst {\m\). S I,. T. 2.51. 

(«) Rurgtss y, th'oy (1845), 1 O. B. 578; lldlidag v. Satiomd Trhohout 
<?o.. [1899] 2 U. B. 392, C. A.; Benuei v. Castle (1898). 14 T. L. B. 288, 
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674 . The liability of the employer for injuries will not absolve 
the contractor from liability, and the contractor will always remain 
liable for any tortious acts of his own or of his servants (0. 

The contractor may be sued either alone or jointly with bis 
employer; but it must bo noticed that the effect of bringing an 
action and recovering judgment against either the employer or 
contractor is to bar any claim against the other (a), and also 
that, as the employer and the contractor are joint tort-feasors, there 
is no contribution between them (6). 


(0 Uatei V. Pilling (182G), 6 B. & C. 3S: HTiiYe v. Peto Prjthen (1888), 58 L. T. 
710. 

(а) See title JuDOMHXxa AJfl) Oroeks. 

(б) See title Tort. 


BUILDING DISPUTES. 


Generallv. — See Buildiko Contracts, Engineers, and AncniTECTS, 
Under London Building Acts . — See Metropolis. 
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Part I— Nature and Classes of Building 
Societies. 

Sect. 1. — IntroJiictort /, 

Sod-Sect. 1. — Ueneral Nature of Building Sodetiee* 

675. Building societies are societies formed for the purpose of 
raising, bj the subscriptions of the members, a fund out of which 
advances may be made to members, by way of mortgage, u[)on the 
security of freehold, copyhold, or leasehold estate (a), the primary 
object being to assist the members in obtaining a small lauded 
property {b). 

The method adopted is for the members to take shares of a definite 
amount, which amount is, as a rule, payable to the society by small 
periodical subscriptions. Out of the funds so acquired advances are 
made to meml^rs from time to time ui>on mortgage of freehold, 
copyhold, or leasehold property, the amount of such advances being 
the nominal amount of the shares held by the member less in most 
cases a considerable discount. 

Although treated in the earlier legislation as bodies of comparatively 
humble interest, many building Boci6«<es have developed into large 
insUtutions. " Some societies have so far deviated from their original 
intention as mainly to devote their funds to financing builders (r), 
the funds being derived from meml>ers who subscribe for shares as 
an investment and are known as investing members. But whatever 


(a) 8 m Building Sodetiet Act, 1874 (37 A 38 Viet e. 42), f. 13. Compare th« 
preatnUe to the Building Sodetliet Act, 1836 (8 A 7 Will. 4, c. 32). 

(A) Pmmble to Bml&ig Sodefiet Act, 1836 (6 A 7 WilL 4, c. 32). 

te) Sofifimf T. SeeU (1884),9 A^. Cm. 319, jwr Lord BlaceJUJKN, at p. m. 
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their magnitude, and whatever their sphere of operation, bniiding 
societies are, subject to the distinction hereafter explained between 
unincorporated and incorporated societies, earned on under the 
provisions of the same statutes. 

Sub -Sect. 2.— TA# Begistrar, 

676. The fanctioDa and powers of the Eegistrar of Building 
Societies in England are vested in the central office of the Registry 
of Friendly Societies, consisting of the Chief Registrar and assistant 
registrars of Friendly Societies (d). 

The Registrar is the instrument through which the State exercises 
control. Thus, in the case of incorporated societies, he issues 
certificates of incorporation, registers rules and alterations of rules, 
prescribes the form of and receives the annual accounts and state- 
ments, and possesses powers of inspecting and dissolving societies 
and of suspending and cancelling registry of incorporation, and is 
charged with the duty of laying an annual report before Parliament 
of the accounts of all societies and the proceedings of the registry (e). 

His functions in the case of unincorporated societies are more 
limited, his chief duties relating to alterations of rules and 
statements of accounts. 

Sect. 2. — Different Cla$8e$ of Societiea. 

Sub-Sect. 1. — Ommd Divition. 

677. Building societies are divided into the following classes : 
(1) unincorporated, (2) incorporated, (8) terminating, and 
(4) permanent. 

Tlie division of societies into unincorporated and incorporated 
and into terminating and permanent is a cross division. A 
lermiimting or a permanent society may be either incorporated 
or unincorporated. The distinction between terminating and 
permanent societies is one drawn from their method of operation in 
practice, but is not of much legal importance. With the exception 
of a difference regarding the limit of their borrowing powers (/), 
and the circumstances under which they terminate (p), both ter 
minuting and permanent societies are subject to the same law. 
The only division of importance from a legal point of view is the 
division into unincorporated and incorporated societies. 

Bub-Sect. 2 . — UnineorporaUd and IneorporaUd Boekliee, 

678. Unincorporated societies were all formed under the Building 
Societies Act, 1886 (A)* That Act did not contain general provisions 


{d) Friendly Sodetiet Act, 1896 <59 A 60 Yiot o. 20), n. 1, 2. At to the oon- 
•titution of the central offioe, tee title FaiiiTDLT Societies. 


{•) Bniiding Sooietiee Act, 1674 (37 A 38 Viot o. 42), ts. 17, 18, 40: Buildinn 
Soeitiiet Act, 1894 (57 A 58 Viet. o. 47), «. 2, 4—7, 27. 

J ) Buildiiig SoQiatiee Aot, 1874 (37 A 38 Viet. o. 42), t. 15. 

/5hI., 11.5,32(1). 

3 A 7 Wai. 4, c. 32. Ko tkort title it given to thit Act eiUier bv tbe Act 
, or by the Sbort Tides Ael, 1886 (59 A% VioL o. 14). But it it laferied 
la St tbt Bniiding Boeietitt Aot, 1836, in tbs Building 8091 # dss Act, 1894 (57 A 58 
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ragulftting the oonsiitiition of building societies, but snpplied tbetr 
pliee by enacting that such of the provisions of the Friendly 
Societies Acts of 1829 (t) and 1884 (j) as might be applicable to the 
purpose of any benefit building society should apply to such 
society (A;). Societies formed under those Acts are not bodies 
corporate, but their property is vested in trustees or their treasurer, 
by whom actions may be brought or defended (D. 

Incorporated societies are all incorporated nn ler the provisions 
of the Building Societies Act, 1874 (m). Except for certain special 
purposes (n), the need for trustees is thereby removed, as the cor- 
porate body thereby created is itself capable of being clothed with 
legal rights and obligations. 

All societies form^ since November 2, 1874 (o), are incorporated 
under the last-mentioned Act, which provided means whereby exist- 
ing unincorporated societies might receive certificates of incorpora- 
tion and thereby become bodies corporate (p). 

SoB-SEOr. 3. — Terminating and Permanent Societiee, 

679. A terminating society is a society which by its rules is to 
terminate and have its afifairs wound up and its assets distributed 
at a fixed date, or when a result specifiea in its rules is attained (q). 

The members of such a society agree to take one or more shares 
of a definite nominal amount and to pay subscriptions either 
(1) until a certain date, usually fixed as being the date on which, if 
all subscriptions were duly paid, the total nominal amount of all 


Viet. 0 . 47), 8. 23, and will be so cited throughout this title. The Act was 
tepealed, except so far as regards then existing societies, bj the BuiMing 
Societies Act, 1874 (37 ft 3S Viet. c. 42), s. 7, thus rendering it impossible to fonn 
any new societies under the former Act. Onij sixty societies now remain to 
which the Act of 1636 applies, and this number is lif&le to he diminished from 
time to time by dissolution or by incorporation. By the Building Societies Act, 
1894 (57 ft 56 Viet. c. 47), s. 25 (2), the Act of 1830 was repealed as from 
August 25, 1696, as to all societies formed thereunder after the year 1650. In 
England the opinion has been expressed that all such sodoties, unless they 
obtained incoi^ration before the date of the repeal, ceased to bo legally con- 
stituted under the Building Societies Acts, and, if consisting of more Uian 20 
persons, became illegal associations under s. 4 of the Companies Act, 1662 
(25 ft 26 Viet c. 69). See JU Jlfraeombe Permanent Mutual BmeM Building 
Society, [1901] 1 Ch. 102, 113 ; Shaw y. Bemon (1883), 11 Q. B. D. 563 ; He 
Thomas, Ex parte Popvktm M884), 14 Q. B. I). 379 ; and title Companixs. The 
contrary has been held in Gotland {Smith's TrmUf$ y. Irvins and Fullerton 
BuUding Society (1905), 6 F. (Ct of Sees.) 99). 

(t) 10 Geo. 4, c. 66. This statute and that cited in the next note baye no 
short title, but are commonly referred to as in the text, and will, for oonvenienoe, 
be so died throughout this title. 

(y) 4 ft 5 Will 4. c. 40. 

(ib) Building Sodeties Act 1636 (6 ft 7 Will. 4, o. 32), s. 4. 

(0 Friendly Sodeties Act, 1829 (10 Oeo. 4, o. 56), s. 21. 

(m) 37 ft 38 Viet. o. 42. See p. 327, post, 

(n) B,g,, the inyeetment of surplus funds. See p. 878, post, 

(e) The date on which the Building Societies Act 1674 (37 ft 36 Viet, a 42), 
came into operation (ibid,, s. 2). 

*‘ttiidi 


(I 


Ibid,: m, 9, 10. 11 ; Building Societies Act 1875 (36 ft 39 Viet. o. 9), e. 2, 

1 was subotituted for s. 8 of the Act of 1674 ; and see p. S27, nost, 

(g) Building Sodeties Act 1674 (37 ft 36 Viet c. 42), s. 5. See generally, 
aa to sndi oodeties, Ftemimg y. Set/ (1654), 3 Pv Q. M. ft O. 997, per Lord 
ClUinroBXM, L.O., at pp. 1013 dt aeq. 
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the shares would have been received, or (2) until the society has in 
hand sufficient to i»y ail members who have not received any 
advance the lull nominal amount of their shares. From time to 
time the funds in hand are applied in paying to those of the members 
who desire advances the nominal amount of their shares less a 
considerable discount. The members who thus receive payment of 
their shares in advance give mortgage security for the j^yment of 
the future subscriptions on their shares and of any other payments 
which may become due from them under the rules during the 
continuance of the society. Members who do not receive advances 
usually have the right of withdrawing from the society (r), and 
those who have received advances can usually redeem the security 
given by th6m(s). Upon the agreed date arriving or the object 
being attained the funds are applied in paying to those members 
who have received no advance the full nominal amount of their 
shares, and any surplus is divided as profits among the same persons. 

One result of the ordinary scheme of a terminating society is that 
persons desiring to become members after its formation must pay 
down a sum equal to the amount of the subscriptions already paid 
by the original members with interest thereon. These payments 
are known as ** back payments/* and considerably check the increase 
of membership. In some cases this difficulty has been overcome 
by issuing a fresh series of shares each year, each series being 
calculated to mature in a certain number of years (usually about 
twelve) and working itself out as if it were a separate terniinating 
society, though the money received is all put into one general fund. 

680. A permanent society is a society whose rules do not specify 
any fixed date or piven result as the period for its termination (e). 
It therefore continues to be a going concern as long as there is a 
demand for, and funds available for making, advances to existing 
or new members. 

Persons can join such a society at any time. The shares are of 
fixed nominal amount, and are payable by a definite number of 
subsoriuiions, or, in most oases, may be paid up in full in one sum. 
When the share has been paid up in full, and no advance has been 
made, the member receives interest on the amount. At any time 
before an advance has been made, and whether his shares are paid 
up in full or not. a member may withdraw, and will be paid such 
sum as he is entitled to under the rules usually iu the order of his 
notice of withdrawal ; sometimes the right of withdrawal is by the 
rules expressly given “provided the funds iierrait.** A member 
desiring an advance receives the nominal amount of his shares, 
usually subject to a discount or to the payment of a premium, 
and gives a mortgage to secure the repayment of the amount 
advanced and interest thereon by a definite number of instalments, 
and also the payment of any money becoming payable by him under 
the rules whilst the mortgage is outstanding. As a rule, after an 
advance has been made no further subscriptions are payable. 

(ij 8e« p S66, poM. 

(I) Bitfidinf fioeUto Act, 1874 (37 A SS Yiot. o. 42), a S» 



Part IT.— iNooRPoRATtoN or Boildihq Sooimn. 


827 


Part n.— Incorporation of Building Societies. 

Sect. 1. — Incorporation of Newly-utMUhed Soeietuc* 

681. Anj number of persons, not less than three (u), may form 
a building society (a), either permanent or terminating (6). 

The first step to he taken by the promoters is to agree upon a 
set of rules for the government of the society. Two copies of 
the proposed rules, signed by three of the promoters and by the 
intended secretary or other oScer, must be sent to the llegistrar (c). 
The Begistrar, if he finds the proposed rules contain the statutory 
provisions, and are otherwise in accordance with the Building 
Societies Act8(d), returns one copy, with a certificate of incorpora- 
tion, to the secretary or other officer, and retains and registers 
the other copy (e ) . The society thereupon becomes a body corporate 
by its registered name, having perpetual succession and a common 
seal (/). 

If any persons representing themselves to be a society commence 
business without first obtaining a certificate of incorporation, they 
are liable, upon summary conviction before justices at the complaint 
of the Registrar, to a penalty not exceeding £5 for every day business 
is so carried on (y), 

A certificate of incorporation, purporting to be signed by the 
Registrar, will, in the absence of any evidence to the contrary, be 
received as evidence in all courts of law and elsewhere (/i), and 
cannot be declared void by the court on the ground that it has been 
obtained irregularly (i). 

Sect, 2. — Incorporation of Unincorporated Societies, 

682. Any unincorporated society the rules of which have been 
certified under the Act of 1836 may obtain a certificate of incor- 
poration, and thereupon it becomes an incorporated society, and 
is thenceforth subject to the statutes regulating incorporated 
societies (k). 

The application for registration must be made to the Registrar, 
and must be made by the authority of a general meeting of the 


(u) Building Societies Act, 1874 (37 A 38 Yici o. 42), b. 17. 

(a) As it is now and has been since the passing of the Building Societies Act, 
1874 (37 A 38 Viet. o. 42), s. 7, impossible to form a new unincorporated society, 
the present section of this title treats only of the formation of incorporate 
societies. 


(b) Ibid., s. 13. 

(c) /hid., s. 17, Building Society Begulations, 1895, r. 41. For form of 
application for registration, see ihtd.^ r. 2, and Form 0 ; EncTOlopisdia of 
lormii, Vol. III., n. 8. The fee payable is £5 (Building Society Regulations, 
1906). The Building Society Regulations, 1895, ars minted in Statutory Rules 
and Orders, revised to December 31, 19a3, II., title Building Society. 

(d) Seep. 331, |»0f. 

(«) Building Societies Act, 1874 (37 A 38 Viet, a. 42), a. 17# 

{/) /hid., a 9. 

(e) /hid., s. 43. 

(A) JbuL, s. 20. 

h Gbmr v. Giles (1881), 18 Ch. D. 173. 

(4 BiifidiiigSocMssAot,1875(38A39Ticte.9),s.2. 
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society specially called for that parpose (f). The application must 
be accompanied by a copy of the rules of the society and a statutory 
declaration that such authority for the application was duly given, 
and that the rules were ceriih^ under the Act of 1886 (m). 

683. It is a necessary preliminary to the grant of a certificate 
of incorporation that the existing rules shall have been registered 
with the ^gistrar (n). This may be effected in two ways : (1) on 
a proper application being made for the purpose, the clerk of the 
peace for the county in which the society is established should 
transmit to the llegistrar the transcript of the rules of the sociely 
filed with the rolls of the sessions of the pe^e (o), and theBegistrar 
keeps and registers the transcript (p) ; (2) if the clerk of the peace 
does not transmit the transcript of the rules of the society, the 
society may furnish the Registrar with a copy of the rules, purport- 
ing to be certified, or to be a true copy of the rules certified, by the 
barrister appointed to certify the rules of friendly societies (g), 
authenticated by the statutory declaration of the secretary or other 
officer, as the Registrar may require, and the copy of the rules is 
kept and registered by the Registrar (r). 

In practice if the Registrar has not, at the time he receives the 
application for incorporation, received the transcript of the rules, he 
ap[)lie8 for it to the clerk of the peace. If he does not receive it 
w ithin seven days, he so informs the applicant for incorporation, who 
must furnish the necessary evidence of the rules being certified (s). 

684. After incorporation the previously existing rules, so far as 
they do not conflict with the provisions of the statutes regulating 
incorporated societies, continue in force until altered or rescinded 
in accordance with tho.se statutes {t). 

The court cannot, at the instance of some of the incorporators, 
declare the incori>oration void on the ground that it has been 
obtained by fraud or irregularity (u). 

All rights of action and other rights and all estates and interests 


(l) Buildinir 8t>cietieii Aet^ 1S74 (37 & 38 Viet c. 42), s. 12 ; BuildiDg Society 
Bei^aiions, 1895, r. 1 ; aud eoe p. 352, 

(m) Building Sooietieii Act, 1874 (37 & 38 Viet, c, 42), ». 12 ; Building 
8oaety Begulations, 1895, r. 1. For form of application and declaration, see 
Building o^ety Begulations, 189>'>, and Forms A and B; Encyclopaedia of 
Forma, Vol. 111., pp. ll, 12. A fee of £5 is payable (Building Society 
Begnlationa, 1906). 

(f») Building Societiee Act, 1874 (37 & 38 Viet. c. 42), ss. 10 and 11. These 
provisions have virtually expired, as the Begistrar has tne rules of all the sixty 
uniiioorporated sooiettes nuv in existence ; see note {g\ p. 324, ante, 

(u) A txansoript of the rules of a society certified under the Act of 1836 had to 
be deposited with the clerk of the peace of the county in which the eodety was 
estahliahed (Friendly 8oot«Ues Act, 1829 (10 Oeo. 4, e. 56), s. 7). 

ip) Builduig Sooteties Act, 1874 (37 & 38 Viot. c. 42), s. 10. 

[q) Under Friendly Sodetiee Act, 1834 f4 A 5 WilL 4, o. 40), s. 4, rondeiwd 
applicable to uninooiporatad eocteUes by Building Societies Act, 1836 (6 & 7 
uill. 4^ 0 . 32), t. 4. The banister is now xeplao^ by the Begistrar (Building 
Booieiies Act, 1874 (37 A 38 Vtot o. 42). s. 7). 

(r) Building Societies Act, 1874 (37 A 38 Viet e. 42), s. 11. 

(«) Building Society Begulations, 1895, r. 1. 

(0 Building Sooietice Act, 1875 (38 A 39 Viot o. 9), s. 2. 

(«) tfW V. OHm (1881), 18 D, 173. 
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in real and personal estate belonging to, or held in trust for, an Sot* t. 
unincorporaM society vest on incorporation in the incorporated Inoorpora- 
society without any conveyance or assignment, except in the case of tion of 
stocks and securities in the public funds, and estates in copyhold or Unincor* 
customary hereditaments, the title to which cannot be transferred 
without admittance (tv), pogettes* 


Part III. — Name and Chief Office of 
Society. 

Sect. 1. — Name of Society, 

Sdb-Seot. I , — Original Name. 

685. The name of the society must be set forth in the rules l.lmiution^ 
which are forwarded to the Registrar prior to incorporation (a). On 

the grant of a certificate of incorporation the society becomes a 
corporate body by its registered name (&). The registration of the 
rules is a conditioii precedent to incorporation, and the Registrar 
will refuse registration if the name chosen for the society is identical 
with that in which a subsisting society is already registered, or ho 
nearly resembles the name of a subsisting society as to be calculated 
to deceive, unless such subsisting society is in course of being 
terminated or dissolved and assents to such registration (e). 

The last words of the name of any new incorporated society must 
be Building Society,'* and the Registrar may refuse to allow the 
insertion or retention of any words which imply that the society is 
other than a building society (d). 

An unincorporated society retains its name on incorporation, and u&inoor. 
the provisions as to identity and similarity of name do not apply 
until it changes its name {e). •octety, 

686. An incorporated society may not use any name or title other KeoetNity 
than its register^ name. If a society contravenes this provision, 

the society, and also every director or member of the committee of 
management wlio is a party to the contravention, is liable on 


Biiiliiing Act, ItiT-i Viet. c. A'Z), h. 27, as amettded bv 

Buildmg Societies Act, 1877 (40 & 41 Viot. c. 63), s. 3. S. 27 of the Act of 
1874 as unamended referred only to property of wbioh the aociety as unincor- 
porated was possessed on November 2, 1874, thus leaving outstanding any 
mperty acquired by a society between that date and the date of its incorporation. 
)%e amendment above mentioned rendered s. 27 of the Act of 1874 applicable 
to all property possessed by a society at the date of its incorporation. S, 4 of 
the Act of 1877 operated to transfer, with the exceptions above mentioned, tlm 
outstanding property of societies incorporated before its passing. 

(o) Budding .pieties Act. 1874 (37 4 38 Viet. c. 42), s. 16 (1). 

\b) Ibid., 8. 9. 

(e) ihfd., s. 17. This provision is similar to that contained in s. 20 of the 
Companies Act, 1862 (25 4 26 Viet. o. 89), and it is conceived that caaea dedM 
on that section apply to building societiet. See title OoMPAKiie. 

(«Q Building aociety Begulations, 1895, r. 7. 

(s) Building Societies Act, 1874 (37 4 38 Viot. o, 42), ss. 9, 17, 
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SaoT. 1* sQminarj conviction to a fine not exceeding JBIO and, in the case 
Hams of of a continuing offence, to an additional fine not exceeding JglO for 
Itoeiety. every week during which the offence continues (J). 

— The registered name of an incorporated society must appear on 
the seal (g). 

Sub-Sect. 2. — Change of Name, 

Mode of 687 . An incorporated society may change its name by resolution 

ch«ti((ing of three-fourths of the members present at a meeting called for the 
purpose. The choice of a new name on alteration is subject to the 
satne restrictions regarding identity or similarity with the names 
of subsisting societies as the choice of a name on the formation 
of a new society. The change of name does not affect any right 
or obligation of the society, or of any member or other person 
concerned (/t). 

NoUcc of Notice (/■) of the change of name must be sent to the Registrar 
chtiBge. registration accomi)anied by a statutory declaration (k) of an 

olVicer of the society that the above provisions have been complied 
with. Thereupon the Registrar, if he finds the matter in order, gives 
a certificate of registration (1), He may, however, if he finds any 
identity or similarity with the name of any previously registered 
society, require further evidence that that society is not subsisting 
or is in course of being terminated or dissolved and consents to 
such registration (m). No change of name can be registered unless 
the new name ends with the words “ Building Society («). 

Sect. 2. — Chief Office or Place of Meeting, 

688 . The rules of a society, whether incorporated (o) or unin- 
corporated (f>), must specify the chief office or place of meeting. 

An incorporated society may change its chief office in manner 
directed by its rules, or in default of such direction at a general 
meeting specially called for the purpose {q). No alteration of the 
rules is necessary on such change, but notice in duplicate of the 
change must be given by the secretary to the Registrar within seven 
days, and will be registered by him and a certificate given (r). 

An unincorporated society may change its place of business to 
another place within the county in which the rules are enrolled 

(/) PuUihng SocioUeB Act, 1804 (57 & 5S Viet. c. 47), s. 16. 

(y) Building Sociotios Act, 1874 (37 & 38 Viet. c. 42), s. 16 (10). 

(k) Ibid,, B. 22. 

(f) Building Bocioty Begubitions. 1805, r. 16, and Fufm 0; Encvclopaadia of 
Form», Vol. IlL, p. 30. 

(k) Building 8iK'ioty ItoffulatiouB. 1805, r. 15 and Fona P; EncTclopsedia of 
FormB, Vol. IlL, p, 86. 

(/) Building BomotioB Act, 1874 (37 & 38 Viet c. 42), «. 22. The fee for 
the certificate i« ten aliilliuge (Building Society liegnlatione, 1906). For 
funn of ceriiiioate, see Building Sooietiee Act, 1804 (57 & 68 Viet. c. 47). 
Sclied. III. 

(m) Building Society KegulationB, 1896, r. 15. 

(») Jbid, r. 7 ; and eee p. 329, ante, 

(o) Building SooietieB Act, 1874 (37 St 38 Viot. o. 42), h. 16 (11 
ip) Fiiendly Societies Act, 1829 (10 Qeo. 4, o. 66), a. 10. 

Iq) Building Societiee Act, 1877 (40 St 41 Viet o. 63), b. 2. 

(r) Ibid , ; Building Society Bef^tiona, 1896, r. 13, and Fcmn M. A fee of 
two BhiUingB and atxpenoe ie payable for tlie OBdifioate (/6f<2, r. 41). 


Change of 
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without ap^rently altering the rules, upon giving notice in writing 
to the Begistrar within seven days before or after removal, such 
notice being signed by the secretary or other principal officer and 
three or more members (s). 


Part IV. — Rules of a Society. 

Sect. 1. — Incorporated Society, 

Sitb-Sbct. 1.— /n ChneraL 

689. The rules of a society form the contract between the society 
and the members (0* This contract is to be found in the rules 
for the time being in force, having regard to any alterations duly 
made(tO* They are binding on the members and officers of the 
society and on all persons claiming on account of a member, or 
under the rules, all of which persons are deemed to have full notice 
thereof (a). 

A printed copy of the rules of an inco^rated society, certified by 
the secretary or other officer of the society to be a true copy of its 
registered rules, is, in the absence of any evidence to the contrary, 
evidence of the rules (b). 

A society must supply to any person requiring the same a 
complete printed copy of the rules with a copy of the certificate of 
incorporation appended thereto at a charge not exceeding one 
shilling for each copy (c). 


Sub-Sect. 2.—Cmifnt§ 0 / Ru!et» 


690. The rules of any building society established after 
August 25, 1894, and of any incorporated society existing on 
that date which subsequently to that date sabstitutes a new set 
of rules for its existing rules, must set forth the name of the 
society and its chief office or place of meeting, the manner in 
which the stock or funds of the society is or are to be raised, the 
purposes to which they are to be applied, and the manner in which 
they are to be invested; the terms on which unadvanced sub- 
scription shares or paid-up shares (if any) are to be issued and 
withdrawn, with tables, where applicable in the opinion of the 


(•) Friendly Societies Act, 1829 (10 Ooo. 4, c. 56), s. 10. See ▼. JUgi$trar 
0/ FHendiy acdttm (1852), 26 J. P. 613. For form of notice, see BDcydopsodU 
of Forms, Yol. III., p. 35. 

(() Autd ▼. Oiatgow Wwking Building Soeieiy (1887), 12 App. One. 197, 
per Ix>rd Mackaoutbn, at p. 205 ; Be Donocuter Permanent Ben^ Building and 
inreetment SociHy (1866), 14 L. T. 13; Walton v. Edge (1884), 10 App. Ou. 83; 
Re WeU Riding of Yorkehire Permanent Benefit Building oodety^ Enparie Pullman 
(1890), 45 Ch. D. 463. 

(ti) Barnard v. Tomeon^ [1894] 1 Ch. 374, per North, J., at p. 892; Be 
Norfolk and Norwich Provident Jnrmanent Ben^ Building Bodely^ BmitVe Qaee 
(1875), 1 Ch. D. 481, must be taken to have been decided on the spedal facta 
WiUon T. MUee Plotting Building Beeidy (1887), 22 Q. B. D. 881, n. As to 
the nltatmtione that may be made, eee p. 338. pod, 

(o) Building Societiee Act, 1874 (37 ft 38 ViU o. 42), a 81, 

(5) Ihid,, a 20. 

(t) im., • 17. 


taor.R 

Chief Office 
or Place of 
Meeting, 


Bttlss cQiiUin 
ooniract be- 
tween society 
and nembera 


Copies of 
rulea 


KsossssTy 
ooDtsnts of 
miss. 



BuiLDiNO Soonriis. 


Iiieor* 

pmtad 

Sodefy. 


Schadule of 

(oitnt 

optional. 


Oenoml 
powiftaato 
making rules. 


llatikodot 

ehanging 


Begiaftnur, showing the amount due by the society for principal and 
interest separately ; whether any, ana what, preferential shiureB are 
to be issued ; the manner in which and terms upon which advances 
are to be made and redeemed, with tables, where applicable in the 
opinion of the liegistrar, showing the amount due from the borrower 
after each stipulated payment ; the manner in which losses are to 
be ascertained and provided for, and in which membership is to 
cease; whether the society intends to borrow money, and if so, 
within what limits; the manner of altering and rescinding the 
rules of the society and of making additional rules ; the manner of 
appointing, remunerating, and removing the board of directors or 
committee of management, auditors, and other officers, and their 
powers and duties ; the manner of calling general and special 
meetings of the members; provisions regulating the audit of the 
accounts, the settlement of disputes (d), the device, custody, and 
use of the seal, the custody of the mortgage deeds and other 
securities belonging to the society, the fines and forfeitures to be 
impsed on members of the society, and the manner in which the 
society, whether terminating or permanent, shall be terminated 
or dissolved (c). 

A society may describe in a schedule to its rules the forms of 
conveyance, mortage, transfer, agreement, bond, security for deposit 
or loan or other instrument necessary for carrying its purposes into 
execution (/). 

Beyond those already mentioned there are no statutory provi- 
sions expressly dealing with the rules of building societies. A 
building society may make such rules as it pleases, provided that 
the rules do not conflict with the general law of the realm or the 
express provisions of the Building Societies Acts, and do not make 
the society a thing different from a building society (p). 

Sub-Seot. 3 . — Alteration of Rulee, 

691. The rules can only be altered in the manner authorised 
by statute (/t). A different procedure is authorised with regard 
to societies certified before the Act of 1874, and subsequently incor- 
porated thereunder, from that authorised with regard to societies 
llrst established after the passing of that Act (i). 

Any of the first-men lioiied class of societies may alter or rescind 
any rule or make any additional rule by the vote of three-fourths of 
the members present at a special meeting called for llte purpose, 

(d) 8«e p. 381, iMMt Provision for settiemeiit hy general meeting or tlie 
board of direoton will not be sanctioned by the Registrar. 

(i) Building Societies Act, 1674 (37 A 36 Viet. o. 42), s. IG; Building Societies 
Act, 1694 (67 A 66 Viet c. 47). s. 1. 

(/] Building Sooieties Act, 1674 (37 A 36 Tiot. c. 42), s. 19. 

(J) Mnrmif T. SettU (1664), 9 Aii^ Oss. 619, pw I^rd Selbouxb. L.O,. at 
p. 63S. For MMciitten lotms of rules of building societies, see Kneydopaditt of 
Ponas, Vol. i£l pp. 13, 21. 

(6J AM V. Ouajow Iroriing Mtn*$SmldiHg Society (1667), 12 App. (3s8. 197, 
/«r lord ICAOiiaoBTEK. at n. 206, where it was held that the rights cl with- 
dming msaben under tae rules could not he sltered by an ordinary 

(0 Buil^ SocSitisi Act, 1S74 ^ A 36 Yiot o. 42), s. IS. 
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ot winch notice epecilyin^ the proposed alteration, rescission, or sect. i. 
addition shall have been given to the members in the manner pro- Ineor- 
vided by the rules of the society, or in the absence of such rules by poratad 
letter sent through the post seven days previous to such meeting (Ir). Society. 

Any of the second-mentioned class may alter or rescind any rule 
or make an additional rule in the manner its rules direct (k)» 

692. In both cases a society altering or rescinding any of its Regiftratioa 
rules or making an additional rule must forward to the Begistrar an 
application for registration of the alteration signed by three members 

and the secretary, accompanied in <^ 8 e of partial alteration (1) by two 
copies of every alteration or addition signed in the same way, or in 
case of rescission by two copies of the resolution passed for that 
purpose similarly signed, or in case of complete alteration by a 
printed copy of the existing rules and two printed copies of the now 
rules similarly signed, and also in each case by a statutory declaration 
by an officer of the society that the provisions above mentioned with 
regard to the procedure to be adopted have been complied with (m). 

The Begistrar, if he finds that the alteration, addition, or rescission 
is in conformity with the Building Societies Acts, returns one of 
such copies to the secretary or other officer of the society with 
a certificate of registration, and retains and registers the other (n). 

693. The certificate of the Begistrar is conclusive that the Effect of 
necessary preliminary steps have been taken to make the alteration rogi»traiioii. 
binding on the society and members (o), but the fact that a rule has 

been registered is not conclusive as to its legality or validity 
His duties, when rules are presented for registration, are merely to 
consider whether or not the proposed rules are in conformity with 
the Acts ( 9 ). If the Begistrar refuses to register a rule or alteration, 
the proper remedy is by mandamus (r). 

694. No limit has been placed by statute upon the power to alter Extent of 
rules, and the power is very extensive. Thus, alterations may 

be made whereby the rights of members who have given notice ^ 
of withdrawal are altered to their detriment («), whereby the 

(k) Building Societies Act, 1874 (37 & 38 Viet. 0 . 42), e. 18. 

(/) Am to WDAt oonetitutes a paitial alteration, see Building Society Begula* 
tiona, 1896, r. 3 (a). 

(rn) Building Societies Act, 1874 (37 & 38 Viet, a 4^, s. 18 ; Building Society 
Regulations, 1896, rr. 4, 6, and Forms D, E, F; Encyclopflediu of Forms, 
m m., pp. 30-33. 

(n) Budding Societies Act, 1874 (37 A 38 Viet 0 . 42), s. 18 ; Building Society 
BegulatioiiB, 1896, r. 6. A lee of Al is payable for the certificate (Building 
SoSety Regulations, 190G). 

( 0 ) RMtMerQ T. Niffthumberland PuUding Sodeig (1889), 22 Q. B. D. 373; 

Jkwhurd ▼. Clarkmm (1854), 3 £. A B. 194. 

(p) Laiug T. Seed (1889), 6 Ch. App. 4. The oertificata expressly states that 
Um registiatioii of riues and alterations does not imply approval of them by the 
Registtar, or any guarantee of the good management or financial stability of 
the sooiety. See form of certificate in Building SooietiM Act, 1894 (67 A 68 
TioLo.47),Sohed.ni. 

(a) A. V. Bmbrvok (1893), 69 L. T. 718. 

(r) /6tdL See aa to mandamua generally, title Caowv FiAonOB. 

u) PoMT. Oitif and Suburban PermanM^ BuUdiiM Soeidjft (1893] 2 (7h. 31! t 
iMitfim T. Secoiid Chatham Ptrmanmt Jka^ Building^ (1889), 61 

L. 7.860. 
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Bums 8t!ii;ding to the credit of unadvanced membera are dimi* 
nished (<), and whereby sums payable by advanced members in 
respect of their mortgages are increased (a). It is no objection that 
the alteration affects members who have an existing claim on the 
society (b). 

But though the limits of the power of altering rules are not 
defined, the alterations must relate only to the internal rights of the 
metnl>ers of the society (c), and there are certain classes of altera- 
tions which are clearly invalid. No alteration of a rule can be valid 
which is not made in good faith or which purports to affect the 
rights of outside creditors or to change the nature of the consti- 
tution of the society or which is directed against a particular 
individual (d), A society which is recognised to be in a state of 
insolvency cannot make alterations in its rules the effect of which 
would be to alter the rights of the members in a winding-up (c), 
although it may make such alterations as will facilitate the realisa- 
tion of assets and the discharge of obligations (/). 

An alteration of rules may be either partial, consisting of altera- 
tions of or additions to the existing rules, or complete, consisting of 
the substitution of an entire set of rules for the existing rules 0;). 

Although the name and chief ofhee of the society must be stated 
in the rules, either may be changed without an alteration of rules (h). 

695 . Bpecial provision is made by statute for altering rules in the 
case of building societies established before August 25, 1894, whose 
rules provide that advances may be balloted for. In such case a 
society may, notwithstanding anything in its rules, resolve by a 
majority of its members present or voting by voting papers at a 
meeting called for the purpose upon a scheme for the discontinu- 
ance of advances by ballot and for making other provision in lieu 
thereof. The scheme must be supported by a majonty of the 
members present at the meeting or voting by voting papers who 
have not at the date of the meeting received their advances by 


i {<) Struhmm^fr ▼. Fimhnry Permanent Inveetmeyit Building Boeidg, [1897] 2 
Ob. 409, 0. A. Buch a ro9uU cannot be effected by an ordinary resolution (dull 
V. Glaegow ircrking Men'$ Building Soeiety (1887), 12 Ann. das. 197, per Lord 
llALSJivttY, L.O., at n. 201). 

(rt) Ilmenhtrg v. Forth umlierland Building Soeiety (1889), 22 Q. B. D. 373 ; 
jrihon Y. hfile$ Plaiting Bnildivi SodHy (1887), 22 Q. B. D. 381, n. ; Bradbury 
t. iriW, [1893] 1 Cb. 377. In tliese cases the teouritiee were framed so as to 
secure the myment o( sums }>ayable under the rules for the time being of the 
society. If a mortmgee has made a special contract with the eodety, such 
contract cannot be altered by an alteration of rules {Be Norwieh and Norfolk 
Provident Permanent Ben^ Building Society, Smith* t Oaee (1875), 1 Ck, B. 481 ; 
WiUm ?. Mike Platting Building Society, tupra). 

A) B. T. Brabrook (1893), 69 L T. 718. 

(rj Strohmenger r, Fimbury Permunmt Inaeetment Building Soekly, stmra, 
p«TOltlTnr, hJ ., at n. 480 ; Siuth B'esl Kent Mutual Building 8oc^ r*SiBe 
1 1899] 2 Oh. 60, per Bnuni, J., at p. 69. 

(d) Strohmenger y. Fimtbury Pen^nent Invtelmmt Building Soddy, stmra. 
t & 64^^ kiuhuU Building Society y. Shorn (1895), topoeUA [1899] 

(/) Siaetk Wed Kmt Mutual Building Society y. Hille, sapra. 

b) Bttildtiig SooietY Begulatioiis. 1895, r. 3. 

(h) Butidmg SocietMi Aot, 1877 (40 & 41 Viet c. 63). a. 2. See p. 830, eiifa. 
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ballot. The seheme and every alteration must be registered in Sbot. i. 
the same manner as rules. Notice of the meeting and a copy of Inco^ 
the proposed scheme together with a voting paper must be sent to porated 
every member fourteen days before the date of the meeting (i). Society. 

Sect. 2. — UnincorpotaUd Society, 

Sub-Sect. 1. — Ih General, 

696. As it is now impossible to form a new unincorporated society, Q«ner«i pro. 

the only matter of importance in connection with the rules of such visions as to 
societies is the method of alteration. *^“^*®* 

The rules of an unincorporated society must be proper and 
wholesome for the government and guidance of the society, not 
repugnant to the provisions of the Act of 1836 or the general laws 
of the realm (J). 

A schedule to the rules may contain forms of conveyance, Schedule cf 
mortgage, transfer, agreement, bond, and otlier instruments toms, 
necessary for the purposes of the society (k). 

The rules had to be certified by the barrister appointed to certify Rules must he 
the rules of friendly societies (0. and entered in a book kept by an ccrunwi ami 
oflBcer of the society appointed for the purpose, which book must be 
open at all reasonable times for the inspection of the members (m). 

The rules so confirmed and entered are binding on the members, 
officers and contributors, and their representatives, all of whom are 
deemed to have full notice thereof (n). 

The entry of such rules or the transcript deposited with the clerk Bvidenoe. 
of the peace or an examined copy of the transcript is evidence of 
the rules (o). 

Sub-Sect. 2,— Alteration of Jttdes. 

697. The first step to be taken in altering the rules of an unincor- Requisition 
porated society is for a requisition to be made by seven or more meeting, 
members of the society requiring a general meeting of the society 

to be called for the purpose. 

Thereupon a written or printed notice, signed by the president or Meeting, 
other principal ofdcer or by the clerk of the society, convening 
such general meeting must(p) be issued and publicly read with 
the requisition at the two usual meetings of the society next before 
the meeting convened by the notice. The alteration may be made 
at the general meeting thus convened, and must be carried by a 
three- fourths majority of the members present {q). 


(t) Btulding Societies Act, 1894 (57 & 58 Yiot. c. 47), s. 12, which siso pro. 
himte balloting for advances in the case of societies established after the 
p awetig of the Act. 

(/) Suilding Societies Act, 1836 (6 A 7 WilL 4, c. 32), s. 1. 

(it) IbiA,, s. 3. 

it) Now the Registrar (Building Societies Act, 1874 (37 A 38 Viet. c. 42) ), e. 7. 

(m) Friendly S^etiee Act, 18% (10 Qeo. 4, c. 56), s. 7. 

(n) Ibid., a. 8. 

(o) /5fd. To make a copy eyidenco, all the rules must be examined (it v. 
Biwtue (1843), 1 Car. A Kir. 65). As to the transcript, see p. 328. ante, 

(jp) A T. Aldham and JJniUd I*ariehee Ineuranre Society (1851), 21 It, J« 
(q. b.) 1, disapproving R, v. Bannaityne (1861), 2 L. M. A P. 213. 

($) Fnendly Sodatiei Ac^ 18^ (10 4, e. 56), s. 9. 
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Ab an alternative, alterations may be made by a committee of 
members chosen for the purpose at a meeting convened in manner 
above described. Three-fourths of the members of the committee 
must concur in each alteration (r). 

698 . Two copies of the alterations agreed upon, signed by three 
members and countersigned by the clerk or secretary and accom- 
panied by a statutory declaration («) of the clerk or secretary or 
one of the officers of the society that the provisions of the Acts 
have been complied with must as soon as possible be submitted to 
the Registrar (a). 

The Itegistrar must consider, if required, in consultation with the 
clerk or secretary of the society, wiielher the alterations are cal- 
culated to carry into effect the intention of the framers and whether 
they are in conformity to law% and if he sees no objection to the 
suggested alterations ho must indorse a certificate on each of the 
copies to the effect that the rules are in conformity to law {h). One 
of the certified copies is returned to the society, and the other 
retained by the Registrar (e). The alterations become binding on 
the members and officers of the society and other persons interested 
therein on the date on which they are certified by the Registrar (d). 

If the Registrar considers the alterations improper, be must point 
out which part or parts are repugnant to law (e). Tlie society may 
then submit the alterations with the Registrar’s objections to a 
court of quarter sessions ; and the justices may, if they think fit, 
confirm the alterations notwithstanding the Registrar’s objection (/). 

The same principles with regard to what alterations of rules are 
permissible apply in the case of an unincorporated as in the case of 
an incorporated society (^). 


Part V. — Officers of a Society. 

Sect. 1 . — IncoiTwrated Society, 

Sub-Sect, 1 . — Officert yeneraUtf, 

699 . The business of a building society is managed through its 
officers, who must, in order to permit of proper compliance witti the 
provisions of the Building Societies Acts, include a board of directors 
or committee of management, a secretary or manager, and at least 


M Friewdly Societiwi Act, 1929 (10 Geo. 4, c. 66). ». 9. 

(ti) For form, see Encydopmdia of Forme, Vol. III., p. 34. 

(a) Friendlv ^ioUoe Act, 1834 (4 & 5 Will. 4, o. 40), s. 4. 

(b) Ibid, Tho fee of one guineit ie payable for the certificate of alteration, 
unleae a fee haa Wn (add upon an alteration of the rules within three yeara, or 
there ie eent with the new or altered rules an affidavit that they are oopiea cd 
nilee already enrolled under the Acts [ibid,, a. 

(c) Ibid,, a. 4. 

id) Ibid, 

U) Ibid, 

(/) Friendly Boeietiei Act, 

See p. OMle. 


1829 (10 Qeo. 4, o. 66), 5. 10. 
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two auditors. Other officers very commonly appointed are a treasurer, Sect. i. 

a surveyor, and a solicitor (^). A solicitor does not, however, become Incor* 
an officer merely because he is appointed solicitor to the society, and 
primA facie is not an officer (i). , Somtj. 

An infant is not competent to hold any office in a society (k), and infunusnd 
it seems doubtful whether a corporation can be an officer (0. corpoimtioni. 

All officers are bound by the rules, and are taken to have full 
notice thereof (m). 


700. The rules must set forth the manner of appointing, Appointment 
remunerating, and removing the board of directors or committee of etc.ofoiBceji, 
management, auditors, and other officers (n), and the powers and 

duties of the board of directors or committee of management and 
other officers (o). 

701. Every officer of a society having the receipt or charge of Olvins of 
any money belonging to the society must, before entering on his 

office, enter into a bond (p) with at least one surety, or give the 
security of a guarantee society or other security, in such sums as 
the society requires, to secure the rendering of a true account of 
all money received and paid by him on account of the society and 
the payment of all sums due from him to the society whenever the 
rules appoint or the society requires him to do so (q). 

702. Every officer, his executors or administrators, must upon Duty to 
demand made or notice in writing given or left at his last or usual 
place of business — (1) give in bis account, as may be required by 

the board of directors or committee of management, to be examined 


(A) The two latter are euuiiierated as offioersin s. 2'.i of the Biiildincr Societies 
Act, 1894 (57 & 68 Vict o. 47). 

(i) lie Liberator Permanent Benefit Building SonXy (1894), 71 L. T. 406, per 
Cave and Collins, JJ., at pp. 407, 408. As to the circumstanoes in which a 
solicitor may be held to be an officer within s. 10 of the Companies (Winding- 
up) Act, 1890 (53 & 54 Vict. c. 631, see ibid. Presumably the position of a 
surveyor is similar. It is apprehended that trustees appoints for the purpose 
of investments of surplus funds in the publio funds or upon security of copy- 
hold or customary estate (as to which see Building Societies Act, 1874 (37 A 3S 
Vict. a 42), SB. 25, 28 ; and pp. 365, 378, poet) are not primd facie and as such 
trustees officers of the society. 

Uc) Buildii^ Societies Act, 1874 (37 A 38 Vict. c. 42), s. 38. 

{i) See Be Weet of England and South Walee Dieitriet Bank, Ex pftrte Swnneea 
Friendly Sodety (1879), 11 Ch. D, 768, decided on the provisions of the Friendly 
Societies Act, 1876 (38 A 39 Vict. o. 00), s. 15 (7). 

(m) Building Societies Aot, 1874 (37 A 38 Viot. o. 42), s. 21. 

(a) Ibid., 6. 16 (6). Appointments must be made nouesUy, and an agree- 
ment by a person, in consideration of his appointment, to pay money to the 
person whose du^ it is to appoint is oorrupt and unenforceable {Starr v. Wall 
(1889), 6 T. L. B. 108). Care should be iaken that the rules are strictly 
complied with. See BoberU v. Price (1847), 4 0. B. 231. 

(o; Building Sooietiee Act, 1874 (37 A 38 Viot. c. 42), e. 16 (12). 

(p) For the form, see ibid.. Schedule ; EncyclopeBdia of Forms, Tol. III., 
p. 68. It is conditioned, not only for rendering accounts of payments and 
receipts and payment of all moneys in his hands, hut also lor toe assignment 
and transfer or deliverv of all securitiee and effects, books, papers, and property 
of the society in his hsads or custody. For such bonds generally, see title 
GuAEAimn. 

(f) Building Societies Act, 1874 (37 A 38 VkA c. 42), a 33, 
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SiEOK* t and allowed or disallowed by them ; (2) pay over all the moneys 
Xneo^ remaining in his hands, and deliver all wcurities and effects, books, 
papers, and property of the society in his hands or custody, to such 
person as the sociely may appoint (r). 
of In the event of any neglect or refusal by an officer to perform 
fftttufe to these obligations, the society may either sue upon the bond which 
the officer has entered into («), or apply to the county court (t) 
of the district in which the chief office or place of meeting of the 
society is situate (u). Upon such an application the court may 
proceed in a summary way and make such order as it thinks just ; 
and an order so made is not subject to any appeal (w). Such an 
application, whether anv bond be put in suit or not, must be by 
action, commenced by plaint and summons in the ordinary way, in 
which the society are plaintiffs and the officer against whom the 
application is made is defendant (x), 

Criminnl pio- 703. Any person (a) who by false representation or imposi- 
n^pproprui. obtains possession of any moneys, securities, books, papers, 
tiou.‘ or other effects of a society, or, having the same in his posses- 

sion, withholds or misapplies the same, or wilfully applies any 
part thereof to purposes other than those expressed or directed in 
the rules and authorised by the Building Societies Act, 1874, is 
liable on summary conviction to a penalty not exceeding jb'20, 
with costs not exceeding twenty shillings, and to be ordered 
to deliver up to the society all such moneys, securities, books, 
papers, and other effects, and to repay the amount of money applied 
improperly (6). In default of payment of such penalty and costs, 
or of such delivery of effects, or of such repayment, he may be 

(r) I hid., e. 24. Wheo an officer whom the society alleged to have been dis- 
missed was r^uired to account and to deliver up alfbooks and other property 
of the society in his hands, it was held immatenal whether he had been legally 
dismissed or not (Firti Edinburah awl Leith 415(h Starr Bowkeii Building Society 
V, Munro (18S3), ll R. (Ct. of Sess.) b), 

{$) See p. 837, ante. 

in England. As to this, and as to the appropriate courts in Scotland 
and Ireland, see Building Societies Act, 1874 (37 & 38 Viet. c. 42), e. 4. 

(u) Jind., t. 24. Xudepend^tly of these provisions the sociely can sue its 
officers in the High Court, claiming, e.g., an account of moneys misappropriated 
or retained, payment, and damages for breach of trust {Municipal PermanetU 
Building Society v. Richarde (1888), 39 Ch. D. 372, C. A.). Such a claim, 
•ven where the officers are members of the society, is not a dilute between 
the society and a member thereof in his capacity of a member** within a. 2 
of the Building Societies Act, 1884 (47 dt 48 Viet. o. 41), and not be 
referred to arbitration under a rule reouiring disputes between the society 
and any membeni thereof to be referred to arbitration {Municipal Permanmi 
/wtesfwimf Building Society v. Richard*, eupra ) ; see pp. 887, 388, poet, 
fij») Building Someties Act, 1874 (37 & 38 Viet. e. 42), s. 24 ; and see Firet 
Edinburgh ana Leith 415(A Starr-Bowkefi Building Soeidy v. Munro, eupra, 

(«) County Court Rules, 1993. Ord. 41, r. 7. Bsrtioulars miut be filed 
stating, when the bond is not in suit, the nature of the thing required to be 
done, or the negleot complained of, or the property required to be given up 
(ihd, nr. 8-»10) ; otherwise the general prictioe appUse (ibid,. Cut 60, r. SSI 
Bee title Oouimr Oourtr. 

(e) Including, of course, offioste whoee position obnouily provideo noscial 
oppe^unitiss for fraud, 

(b) Building Sodetiio Act, 1874 (87 A 38 Viot. o. 48), t. 81. 
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imprlBoned, mth or without hard labour, for any time not exceeding 
three months (c). These provisions, however, do not prevent any 
such person from being proceeded against; by indictment if a con- 
viction has not previously been obtained against him for the same 
offence under the Building Societies Act, 1874 (d). 

Proceedings under these provisions may be tsdien by or at the 
instance of ( 1 ) the society, or ( 2 ) any member authorised by the 
society, or by its board of directors or committee of management, 
or by the Registrar, or (3) the Registrar (e). 

704 . No officer may, in addition to the remuneration allowed 
by the rules, receive from any other person any gift, bonus, com- 
mission, or benefit, for or in connection with any loan made by 
the society (/). Any person paying or accepting any such gift, 
bonus, commission, or benefit is liable on summary conviction to 
a fine not exceeding £50, and in default of payment may be 
imprisoned, with or without hard labour, for any time not 
exceeding six months; and the person accepting any such gift, 
bonus, commission, or benefit must, at the direction of the court 
by whom he is convicted, pay over to the society the amount or 
value thereof, and in default of such payment may be imprisoned, 
with or without hard labour, for any time not exceeding six 
months ( 9 ). 

A purchase by an officer of property sold by the society as mort- 
gagees under a power of sale will be declared void as against the 
mortgagor, even though the sale is by auction and there is no 
evidence that it was at an undervalue (h), 

705 . If any society neglects or refuses to give any notice, 
send any return or document, or do or allow to be done anything 
required by the Building Societies Acts, or to do any act or furnish 
any information required for the purposes of those Acts by the 


(r) Building Societies Atst, 1874 (37 & 38 Viet. c. 42), §. 31 Such an order 
for repayment, followed by imprieonment in default, ie a bar to an action 
brought by the society for recovery of the same moneys. See Kerwon v. WeUBm, 
[189f] 2 Q. B. 288, C. A., per Lora Hamdury, RC., at p. 290 (a decision upon 
an almost identical provision in tbo Friendly Pieties Act, 1875 (38 & 39 Vict. 
c. 60), t. 16 (9)}. 

id) 37 ft 38 Viet. c. 42, s. 31. If any arrangement is made with a defaulting 
officer, care should be taken to avoid anything which might be an agreement 
to stifle a prosecution. See JanfB v. Mer*uneth$hire FermatKnt BmeM Building 
SfKiHv, [1892] 1 Cb. 173, C. A. 

(e) Building Societies Act, 1894 (57 ft 68 Vict. c. 47), s. 18. 

(/) /Wd.,s. 23. 

(g) Ibid. Even apart from this stututoir provision, the society nw enforce 
payment to itself of bonuses so received {Municipdl Permanent fnv^ment 
Building Society r, Richard»t [1889] W. N. 103) ; but it is conceived, on tl^ 
analogy of the decision in Vernon v. WaUcm, eupra, that an order undmr s. 23 
for payment over, followed by imprisonment in default, would be a bar to 
such an action. It should be obeyed, however, that the ressoning of Lord 
Haia» 17BT, L.O., in Vemm v. WaUon, eupra^ at p. 290, founded upon the 
saving of the right to indict, is not here applicable. An officer may also be 
lialde to indictment under the Prevention of Corruption Act, 1906 (6 £dw. 7, 
o. S4) ; aee title CRnnvAL I^w and PftocoBDimx. 

(A) JffirfMiaii v. Chwe$ (1682), 21 Ch. D. 657. 
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Building SociEnni 

Begiskrar or by an inspector (t), every officer bound by the rules 
to fulfil the duty of which a breach has been committed, and if 
there ia no such officer, then every member of the committee of 
management or board of directors, unless it appears that he was 
ignorant of, or attempted to prevent the breach (y), is liable on 
summary conviction to a fine not exceeding £20 for each offence, 
and, in the case of a continuing offence, to an additional fine not 
exceeding £5 a week during the continuance of the offence (k), 

706 . Any person who wilfully makes, orders, or allows to be 
mode any false statement in any document required by the Building 
Societies Acts to be sent to the Registrar, or by erasure, omission, 
or otherwise wilfully falsifies any such document, is liable on 
summary conviction to a fine not exceeding £50(1), 

707 . Upon the hearing of any charge involving the infliction of 
fine or imprisonment on summary conviction under the Building 
Societies Act, 1894, the defendant and his wife are admissible as 
competent witnesses (m). 

708 . When a bill or note is drawn or accepted by an officer on 
behalf of the society, he will he personally responsible, unless 
he uses clear and explicit words to show that this is not the 
intention (n) ; but the giving of a promissory note on which the 
directors and not the society are liable does not affect the liability 
of the society for money which has, in fact, been lent to, or 
deposited with, it(o). 


(«) Building Societies Act, 1894 (C7 & 58 Viet. c. 47), s. 21. As to inspectors, 
see p. 390,poi{. 

(h Ibid, 

(Jk) Ibid, It may be here remarked that, where liability is incurred to the 
pendties imposed in the case of a society commencing business without a 
certificate of incorporation, or making default in ineerting in any deposit book, 
or acknowledgment or security for loan certain matters required to be inserted, 
the persons inourriug such liability will natural^, in the great majority of 
eases, be tte ufiioers, or some of them. See Building S^etiee Act, 1874 
(37 A 88 Viot. o. 42), s. 43, amended bv Building Societies Act, 1894 (57 A 58 
Viet. o. 47), s. 28, and Sched. II. ; and p. 327, ante, p. 874, pat. 

H) Building Societies Act, 18i»4 (57 & 58 Viet. c. 47), s. 22. 

(m) Ibid,, a. 24. 

(w) /Vieev. 5roy/or( 18(50), 5 H. A N. 540, per IXartin, B,. and Bramwsll, B., 
at p. 545 ; A«aa t. AfiVter (18T0). 22 U. T. 825, per Chanrell, B., at p. 827. 
']^e mere oiroum^noe of his adding ** seoietarr,” ** director," or other descrip- 
tion of hts official position, to his name will not relieve him of personal 
liabilitv (BoNonOw ▼. Fieker (ISG2), 1 H. A 0. 211, per Bramwell, B., at p. 
217 ; Allan y. Miller, eupm) ; nor will the circumstance that the promise is to 
nay money as ** value received for the eociety ** (ibid,). For the general rule 
in oeee of ogeots, eee titles Aaitror, Vol. I., p. 221 ; Bn^ or Exchange etc., 
VoL U., p. 495. 

(o) MmlA y, Kidegrem PermaneiU Building Soeietg (1887), 82 L. T. Jo. 449 
(county court cees). See also Ckapleo y, Brunewi^ Building Bodetg (1881), 
6 Ch B. D. 998, 0. A., where the eooiety amars to have eeoap^ liabui^ only 
beoaiiM ita bomwing nowere had been cjUiausted when the loan was made. 
Both these cneee, as ahm iViof v. TugUtr, mpiyL, AUam y. Miller, eupra, and 
BMBmIeg y, Fiekee, supra, were deorions relating to nmnoorporated eoctetiea. 
M it IS conceived that they iqiply equally to inootpotated ones. See Lindley, 
OenipnnyX4iw,81hed.p.28l7 ^ 
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Sto-Sxot. S. — lHnelor$, Beot. t. 

709 . The general (p) powers and duties of the board of directors u^ted 
)r committee of management (a) of building societies seem to be godety. 
regulated by the same principles as those of the directors of limited — 
K>mpanie8 (6). Their position is not the same as that of ordinary * 
irustees, and, in particular, they may, in the exercise of their dis- 
sretion, properly make advances upon securities of a speculative Sirecton. 
lature forbidden to ordinary trustees (c). And, so long as they act 
lonestly and within their powers, they will not be liable for any 
OSS, even though caused by an error of judgment on their part (d). 

If the rules declare that when the directors or managers exercise Acts author- 
certain powers the minutes signed by the directors or managers under 
joncurring shall be sufficient authority for such exercise, omission 
o sign will not invalidate an exercise of the powers otherwise duly 
lulhorised («). If, however, the directors or managers exceed their 
)OwerB by doing acts which are neither authorised by the rules (/), 
lor for which there is such a potential necessity as to confer an 
mplied power (^), such acts will not be binding on the society, 
hough the directors or managers may incur personal liability. 

They will be personally liable to the society for any loss caused Liability for 
0 it by their ultra vires acts (A)i and may be liable to third parties 
n damages for breach of a warranty of authority (f). 

An indemnity given to the directors or managers by the rules 
loes not extend to acts which are ultra vires and beyond the powers 
?hich the society itself could confer upon them (k), 

(/>) As to 8{)eciul statutory provisions relating thereto, see p. 342, post. 

(a) This alternative description is used throughout the Buildii^ Societies 
Lets, except in s. 13 (3^ of the Building Societies Act, 1894 (57 A 58 Viet. o. 47). 
t is conceived that tne only difTerouce between a board of directors and a 
ommittee of mana^ment is that of name. 

(If) Sheffield and Yorkehire Permanent Building Society v. Aitleioood 

1889) , 44 Ch. D. 412, per Stirlino, J., at p. 453. As to what are the powers 
nd duties of directors of limited companies, see title Coupamks. 

fc) Ibid . , per Stielivo, J., at pp. 454, 459. 

(a) Culleme v. London and Suburban (leneral Permanent Building Society 

1890) , 26 a B. D. 485, C. A. 

(«) Priestley v. f/opwood (1864), 12 W. R. 1031. 

(/) Poritea Island Building Society v. Barclay^ [11895] 2 Ch. 298, 0. A. ; 

'hameo V. Brunsmek Building Society (1881), 6 Q. B. D. 696, 0. A. 

(g) Small v. Smith (1884J, 10 App. Cas. 119, where a guarantee of a prior 
lortgage debt in consideration of the prior mortgagee forbearing to exercise 
is power of sale was held vUru vires, though the society was not forbidden by 
s niles to lend on equity of redemption, 

(h) E.g., if they make advances to members on the security of their shares, 
lioiigh not if they merely authorise such advances (Cull erne v. London and 
uburban Oetteral Permanent Building Soaety, supra), or it they remit fines 
npoeed on members by the rules (Be ll/raeemte Permanent Mutual Benefit 
\uilding Society, [1901] 1 Ch. 102, per WsiOBT, J.. at p. 110). 

(t^ Riehardeon v. Wuliamsm (1871), L. H. 6 Q. B> 276 ; Chapleo ▼. Brunswick 
\HUding Society, supra, ^where a secretary embeaaled money which he was 
athorised by the directors to receive on lo«m in excess of the arrowing powers 
t the society. As to droumstanoes in which directors may be hma to be 
ledging their personal credit, see Be National Permanent Ben^t Building 
Ex parts IVilUamson (1869), 5 Oh. ^>p. 3109, per Giffard, L.J., at n. 312. 

(A) (hdlertts v. London and Suburban Ueneral Psrmanmi Building aoeistg, 
tpfu, per LumiiXY, L.J., at p. 4$8. 
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710. The board of directors or committee of management have 
certain special statutory powers, duties, and liabilities. They 
may require certain accounts of officers to be given in to be 
examined and allowed or disallowed by them (Z) ; they may appoint 
and remove trustees for the purpose of certain investments (tw) ; on 
the death intestate of a member or depositor who has not more 
than £50 in the funds of the society they may, on certain conditions, 
decide to whom the amount due may be paid without letters of 
administration being taken out(n) ; they may order the sealing of 
the statutory receipt indorsed upon or annexed to a mortgage or 
further charge (o) ; and they may authorise certain proceedings to 
be taken against persons guilty of fraud (p) ; and three of their 
number, together with the secretary or other officer, must sign the 
application for a direction to transfer stock standing in the names 
of trustees for the society (q).‘ 

711. If the society receives loans or deposits in excess of its 
borrowing powers, the whole of the directors or committee 
of nianagemeut when such loans or deposits were received 
will he liable for the amount so received in excess (?•)» even though 
they were, through the secretary’s fraud, unaware that the 
limit of borrowing powers had been reached («). The directors 
authorising an advance on second mortgage, where the society is 
not first mortgagee, are jointly and severally liable for any loss on 
the advance occasioned to the society (f). If the society contravenes 
the provisions forbidding it to use any name or title other than its 
registered name, or to accept any deposit except on certain terms 
ns to repayment or withdrawal (a), every director or member of the 
committee of management who is a party to the contravention will 
he liable on summary conviction to a fine not exceeding JLIO and 
in case of a continuing ofTence an additional fine not exceeding £10 
per week during the continuance of the offence (h). 


Sub-Seot. 3. — T/te Secretary* 

712. The following are some of the special powers and duties of the 
secretary (c). He must give notice of every change of the chief office 


(t) Buitdmg Sooi©Ue» Act, 1874 (37 & 38 Viet c. 42), t. 24 ; and see p. 837, ante* 

(m) /Md., s. 26 ; and see p. 378, post. 

(n) Wd,* a. 29 ; and see p. 363, post 

lu) Jhid.* s. 42, Sohedule ; and see p. 371, poet. 

( p) Building Societies Act, 1804 (57 & 68 Viet o. 47), s. 1 8 ; and see p. 338, ante, 
{q) Building Sooietios Aot 1874 (37 & 38 Viot o. 42), s, 26 ; and see p. 380. post. 
(r) lbid,t s. 43. As to the limits of a sooiety*s borrowing powers, see 
pp. 373, 0t MO., poet* 

(e) Cross ▼. Fisher* [1892] 1 Q. B. 467. 

(0 Building Sodetiee Aot, 1894 (67 A 68 Viot. o. 47), s. 13 ; and see p. 364, post* 
The seothm does not mention a oommittee of management but it is oonoeir^ 
that this omission would not be held to oonfer any exemptiott on euch a 
oommittee, see note (a), p. 341, tmU. 

(o) Bee p, 374, post. 

[h) BuOchiig Sodetiee Aot 1894 (67 & 58 Viot e. 47), e. 15. For the eon- 
sequeiMieeof iiegleot or tefusal to give any notaoe eto. lequued by the Building 
B o eie t iseA«ta,eee e. 21 ; aa^pp. 339, 340, smts, 

(e) Bee In dolMi el nOoea geiMindij, p* 337, mils. 
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of the Bociety to the B^strar within seven days after such change (d), Baor. i. 

and most sign the request to cancel the registry of the society (e). Incor- 

He or tlie manager must countersign the statutory receipt indorsed porated 

upon or annexed to a mortgage or further charge (/). He or some Society, 

other officer may make a printed copy of the rules evidence by 
certifying it to be a true copy of the registered rules (g), must 
prepare and countersign the annual account and statement of the 
soc^ty (h), and must sign the statutory declaration accompanying 
an application for a direction to transfer stock (i). His signature, 
together with those of three members of the society, must be attached 
to the application for a certificate of incorporation (A:), to the two 
printed copies of the rules accompanying such application (/), to 
an application to register a partial or complete alteration of rules (m), 
to a notice of change of name (n), and to a notice of termination 
of dissolution when the dissolution Is not by instrument (o) ; and 
his signature, together with those of three members of the board of 
directors or committee of management, must be attached to an 
application for a direction to transfer stock (p). 

713. Even without having been formally appointed agent of How far 
the society, he may become its general agent, so as to bind it, 

with regard to certain matters arising in the ordinary course of 
its business (r/). If he employs a private clerk to assist him, he 
will be responsible to the society for the acts of the clerk, notwith- 
standing that the society knew and approved of such employment (r). 

The secretary may also he the general agent of the directors to For direotorH 
do acts ultra vires the society (»). 

Sub-Skct. 4. — Auditor$. 

714. Notwitlistanding anything in the rules, one at least of the One auditor 
auditors must be a person who publicly carries on the business of accountant, 
an accountant (a). 


(U) Building Societies Act, 1877 (-10 & 41 Viet. c. 63), s. 2 ; Building Society 
llt^gulations, 1895, r. 13, and Form M. 

(r) /bid., r. 8, and Form G. 

(/) Building Societies Act, 1874 (37 & 38 Viet. c. 42), s. 42 ; and see p. .371, 
post, 

fff) /hid., s. 20 ; and see p. 331, unit. 

\h) Ibid.. 8. 40 ; and see p. 389, jmt. 

Building Society llogulutions, 1895, r. 16, and Form li ; and see p. 380, 
Ik) Ibid., r. 2. and Form C. 

h) Ibid.; Building Societies Act, 1874 (37 & 38 Viet. c. 42), 8. 17. 

(m) Ibid., 8. 16 ; Building Society Begulatious, 1895, rr. 4, 5, and Forma 1> 
and F. 


( m ) Ibid., r. Id, and Form O. 

(o) Ibid., r. 28 ; tiad aee p. 394, pfat. 

(p) Ibid,, I, 16, aud FoimQ; Building Societies Act, 1874 (37 A 38 Viet, 
c. 42), 8. 26 ; and see p. 380, po«it, 

{q) Allard t. Bourne (1863), 16 C. B. (w. 8.) 468 (repaini to property mort- 
gug^ to the society) ; Crou ▼. Fisher, [1892J 1 Q. B. 467, U A., per Lord 
llIxsfiirfiY. L.C., at p. 475 (receipt of money on deposit which he embimled). 

(r) Be Mutual Aid Permanent lieneJU Building Society, Ex parte James (1883)^ 
48 J. P. 64. 


[«) Cross V. /yisher, supra, 

[a) Building Societies Act, 1894 (67 A 68 Viet. c. 47), s. 3. 
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The rales must provide for an annual or more frequent audit of 
the accounts and inspection by the auditors of the mortgages and 
other securities belonging to the society {b). . v i 

The ftiinuftl account and statement of the society roust be attested 
by the auditors, to whom the mortgage deeds and other ^curities 
i)elongjng to the society roust be produced (c). In attesting such 
annual account or statement, each auditor roust either certify that 
it is correct, duly vouched, and in accordance with law, or specially 
report to the society in what respect he finds it incorrect, unvoucbed, 
or not in accordance with law (d). He must also certify that he has 
at that audit actually inspected the mortgage deeds and other 
seciiritios belonging to the society, and state the number of 
properties with respect to which deeds have been produced to and 
actually inspected by him (e). 

Sect. 2. — Unincorporated Society, 

Sub-Sect. 1.— Generally, 

715. The management of an unincorporated building society is 
usually vested in a committee of management, sometimes called the 
board of directors (/), and a secretary. In addition to any other 
officers, there must be a treasurer or trustee or trustees in whom 
the property of the society is vested {g), 

Tlie application of the general principles regulating the powers, 
duties, and liabilities of officers appears to be the same whether the 
society is or is not incorporated. The special statutory provisions, 
however, which govern unincorporated societies differ considerably 
in many respects from those which apply when the society is 
an incorporated one. 

716. The society may at any meeting, or by its committee, elect 
any person to be steward, president, warden, treasurer, or trustee, 
and may also elect and appoint such clerks and other officers as 
may be deemed necessary for the execution of the purposes of the 
society for such space of time and for such purposes as the rules 
direct (U), 

717. All officers are hound by the rules, of which they are 
deemed to have full notice (i). 

Tlie rules must contain provisions with respect to the powers 
and duties of the memliers at large and of the committees or 


(6) Building Socieli«»« Act. IR7-I (;J7 & aS Viet. c. 42), g. 10 (R). A« tc 
the account, see further p. a.sU, poii, 

it) Jhid„ m. 40. 

(a) Building Suciclici Act, 1894 (57 & dH Viet. c. 47). «. 2 (2). For 
forms of cortificute and e|>Qcuil report, see Kncyclopscidia of Forms, Vol. lil., 
1». 78. 

(«) Building Societiee Act, 1894 (57 ft 58 Viet c, 47), s. 2 (2). 

m Seep, 847, 

Of) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 21 ; and see p. 347, 

poU, 

(5) /bof., s. 11. The auditors who attest ths annual statement must ba 
members of the sodetr (t5id., s. 33). 

(0 Ibid., s. 8. 
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officers ik). Where, however, the rules provide that certain for- Ssor. s. 
duties shall be sufficient authoritv for the execution of powers, Unlncor- 
the omission to observe such formalities will not necessarily invah- Porated 
date the exercise of such powers (/)• 

718. Every officer who is in any way concerned with the receipt, Giving: of 
management, or expenditure of any of the society’s money must, ®eourity. 
if required by the rules, before taking upon himself the execution 

of his office, enter into a bond in a statutory form with two 
sureties, in such sum as the society may think fit, conditioned for 
the just and faithful execution of his office, the rendering of 
accounts, and paying obedience to the society (m). Such bond is 
to be given to the Begistrar (n), and in case of forfeiture the society 
may sue upon it in his name on giving him full indemnity against 
costs (o). 

719. Every person having or receiving any of the moneys. Duty to 
effects, or funds of the society, or intrusted with the disposal, 
management, or custody thereof, or of any securities, books, papers, 

or property relating to the same, his executors, administrators, and 
assigns, is under obligations as to the rendering of accounts, pay- 
ment over of moneys, and delivery of securities etc. identical in 
effect with those imposed on officers of incorporated societies (p). 

In case of any neglect or refusal to perform any of such obligations, 
the society may proceed by petition and obtain a summary order 
which will be final and conclusive {q), 

720. No officer is liable to make good any deficiency that may Liability to 
arise in the society’s funds unless he has made a written declaration, ? 
deposited and registered in like manner with the rules, that he is ^ ^ 
willing so to be answerable ; and he may limit his responsibility to 

{k) Frieudly Societies Act, 1829 (10 Qoo. 4, o. 56), s, 10. As to the powers of 
committees, see p. 647, poet As to certain special statutory powers and duties 
of officers, see Building Societies Act, 16^ (6 A 7 Will. 4, c. 32), s. 6 (indorsing 
of receipt on mortgaM) ; Friendly Societies Act, 1829 (10 Geo. 4, o. 56), s. 9, and 
J{, V, Aidham and United Parishes Insurance ^itiy (1851), 21 L. J. (q. b.) 1 
(signing of certain notices of general meetings); Friendly Societies Act, 1829 
(10 Qeo. 4, c. 56), s. 10 (notice of removal of place of meeting); ffrid., s. 12 
(entries of powers of special committees); ihid,^ s. 24 (paj'ments cm death 
intestate of members); ibid.^ s. 33, Building Societies Act, 1874 (37 A 38 Viet, 
a 42), 8. 40, and Building Societies Act, 1894 (57 A 58 Yict. c. 47), s. 25 (annual 
sudit and statement). As to the remuneration of officers, see Alexander v. 

If 'erman (1860), 6 H. A N. 100. per POLLOCK, O.B., Martik, B., and 
CuANKELL, B., at p. 113. 

(/) Pr^Jey v. Ilopwood (1804), 12 W. E. 1031. See also Grimes v. Harrison 
[1859), 26 Beav. 435. 

(fn) Friendly Societies Act, 1829 (10 Geo. 4, c. 56), a 12 and Schedule. For 
form of bond, see Fncyclopsedia of Forms, Voi. 111., p. 69. 

(ttl Originally to the clerk of the peace for the time being, b.ut it is appro* 
henoed that, having regard to the Building Societies Act, 1874 (37 A 38 Viet 
0. 42), s. 7, the above statement is correct, ^e use ol the statotoir form it not 
oompuieoiT, and it ie more convenient to have the bond given in favour of the 
kmstees ox the oooicty or to take the security of a guarantee sode^. 

(o) Friendly Sodetiee Act, 1829 (10 Qeo. 4, c. 66), a 11. 

r p) a 14 ; Building Sodeties Act, 1874 (37 A 38 Viet. c. 42), a 24. 

(9) Friendly Sodetiee Act, 1829 (10 Geo. 4, a 60), a 14; and see Us BrHem 
Friendly Sodky (1062), 1 W. E. 60. ^ 



^mA. %xasL specified in sneh declaration (r). He however, per- 
UidncoT- Bonally responBible and liable for all moneys actually receivU by 
poiated laim on account of or for the society ($). But where an officer holds 
ftedety. money as bailee for the society this last provision d(^8 not increase 
his responsibility beyond that of a bailee ; e.y., he will not be liable 
for moneys of which without negligence he has been robbed 
immediately after the receipt thereof {t). 

Nor will trustees, who have signed cheques, acting ministerially 
and simply under the direction of the directors, be liable for loss 
incurred through the misapplication by the directors of the moneys 
80 obtained (a). 


Criminal 721. Any person who by any false representation or imposi- 
|ni>ceedinR» tion fraudulently obtains possession of any part of the moneys of 
the society, or who fraudulently withholds any money belonging to 
the society which he has in his possession, may, if no special pro- 
vision for such offence is made in the rules (b), be summoned before 
two justices of the peace residing within the county within which 
the Hociety is held. Such justices must determine the complaint 
according to the rules of the society, and on conviction may award 
double the amount of the money fraudulently obtained or withheld 
to bo paid to the treasurer for the purposes of the society, together 
with costs not exceeding ten shillings. If the sum awarded is not 
diily paid it may be levied by distress, and in default of distress the 
offender may be imprisoned with hard labour for not more than 
three months. These provisions do not prevent the society from 
proceeding by indictment or complaint, save that no person may 
be proceeded against by indictment or complaint if a previous con- 
viction has been obtained for the same offence under the provisions 
of the Act (c). 


LUbiiitiaon 722. Any trustee or other officer or person aiding or abetting 
dMution. in rt division or misappropriation of the funds of the society on a 
(Ussolulion without the requisite consent, is liable to the like 
IKiiialties as in cases of fraud (d). 

Effect of 723. It any officer intrusted with the keeping of the accounts, 
denth. irtink or having in his hands or possession by virtue of his office any 

roptcy etc. njoneys or effects l)elonging to the society, or any deeds or securities 

relating to the same, dies, or has any execution issued against his 
property or mokes any assignment for the benefit of his creditors (<r), 


S Friendly Societiea Act, 1829 (10 Goo. 4, c. 30), e. 22. 

/6t</. ,* andaee oleo s. 3, as to penalties for misappUcation of the 

I. 

(t) WitiinT ▼. Brih'ih Guarantee AMoriatitm (1852), 21 L. J. (q. ».) 257. See 
further, title Bauitent. Tol. I., p. 344. 

(a) firimee y. Harrimm (1859), 26 Bea?. 435, per RoifiLLY. at p. 447. 
lb) See Friendly Sodeties Act, 1829 (10 Qeo. 4. c. 30). s. 3. 

(e) Ibtfi^ s. 23. It is apprehended that if an offender had been imprisoned on 
non-payment of ike afim awarded, and in default of distress, the society could 
not afterwards sue him for the turn fraudulently obtained or withheld. Sm 
fmum y, Wulsoa, [1891] 2 Q. B. 286 ; and p. 339, aafe. 
fd) Friendlr Soei^ies Act, 1829 (10 Oeo. 4, c. 36). a 26. 

(t) Originally also if he became a bankrupt, but the priority in that event 
has kag bean abolished as xagaida building aociatasa, though it atiU exista 
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nui^r to be declared in the rules, to be a committee, and may 

delegate to such committee all or any of its powers. In the ca 
of committee acting for general purposes, its powers must be 
declared in the rules. 'VVlien a committee is appointed for any 
particular purpose its powers must be reduced into writing and 
entered in a book by the secretary or clerk of the society, and a 
majority of its members must always concur in its acts. A com- 
mittee must, in all things delegated to it, act for and in the name 
of the society; and all its acts within its powers have force and 
effect as the acts of the society. The transactions of a committee 
must be entered in a book belonging to the society, and are sub- 
ject to the review, allowance or disallowance, and control of the 
society (#;). 


725. The society’s power to lay out or invest surjdus funds is investmenti 
exercisable by the treasurer or trustee for the time being, with the Jn name of 
consent of the society testified in accordance with the rules. All 
securities and investments so taken or made are to be in his name, 
and be has power, with the consent of the society, to alter, transfer, 
or sell the same. lie must account for all dividends, interest, and 
proceeds arising from funds so laid out or invested (/f). 


726. All property of the society, real or personal, is vested in Vesting of 
the treasurer or trustee for the time lieing (t). Upon the death or ptoi^erty in 
removal of any treasurer or trustee all such property vests in the 
succeeding treasurer or trustee (A'), or where there is a continuing time being, 
treasuror or trustee iu him jointly with the succeeding treasurer or 


ill favour of friendly eooiotiea: mo Tir Barrel, Bz parte Baihy (1854), ft 
Do O. M. & 0. 380, and Bankruptcy Act, 1883 (46 & 47 Viet. o. 52), s. 40 (4) ; 
Preferential Payments iu BankrupU^ Act, 1888 (ftl & 52 Viet. o. 62), s. 2 ; uud 
title UAKKRWrcY and Insolvbncy, Vol. II., pp. 215, 216. lU Williams 
(1887), 36 Ch. D. 573, a|ipeari to be a decision in favour of its survival in the 
case of the insolvent estate of a deceased officer being administered in the 
Chanoerr Division; but since Be Ma^gi (1882J, 20 Ch. I). 545, the case ou 
which the decision iu Be Williams^ supra, was based, has been disapproved iu 
Be Whitaker f [1901] 1 Ch. 0, C. A., it is apprehended that lie supra^ 

can on this point no longer be regarded as of any authority. 

(/) Friendly Societies Act, 1834 (4 * 5 Will. 4, c. 40), s. 12. The section 
has been held to apply even though the officer at the time of his death had no 
money of the socie^ in his hands becatise he had spent it all (Moors v. Marriott 
(1S78), 7 Ch. D. 543) ; and the society will not lose its priority through not 
having used due diligence iu examining the officer's accounts {ibid.). See 
further, as to this priority, titles Exxcuiohs and Administiutous ; Fuiiucdly 
Sooisnss. 

(y) Friendly Societiss Act, 1829 (10 Qeo. 4, c. 60), a. 12. 

(A) /Aid., 1. 13. ' ^ 

m /ftid., s, 21. 

(A) But see Jkmhwrtft y. CUerktm (1854), 3 E. ft B. 194, 217, as to the effect 
of an appomtuMut net in accemUnos with the rules* 
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trustee (Q, without any assignment or conve^nce except the transfer 
of stocks and securities in the public funds of Great Britain and 
Ireland (m). 8uch property for the purpose of legal proceedings is 
to 1^ deemed to be the property of the person who is treasurer or 
trustee for the time being (n). He may in his own name as 
treasurer or trustee bring or defend any action concerning such 
property provided he has been authorised by the society or com- 
mittee^ and no action is to be discontinued by his death or removal, 
but may be continued by the succeeding treasurer or trustee in the 
name of the person commencing the same, with the same conse- 
quences as to costs as if it bad been commenced in his name (o). 

727. The High Court may appoint a person to assure property 
vested in a trustee of a society when such trustee is out of the juris- 
diction, or is idiot, lunatic, or of unsound mind, or when it is uncertain 
whether he is living or dead, or when he refuses to assure such 
property to the trustee duly nominated in his stead ; or may order 
a transfer of stock and payment of dividends when a trustee in 
whose name such stock is standing is absent or out of the juris- 
diction, or is bankrupt, insolvent, or lunatic, or when it is uncertain 
whether he is living or dead (p). 


Part VI.— Members. 

Sect. 1. — Memhcnhip, 

728. No restrictions are placed on the membership of building 
societies either by the Building Societies Act, 1836 (q), or by the 
Building Societies Acts, 1874 to 1894 (r). Any three or more 
persons could up to 1874 have combined to form a building society 
under the Building Societies Act, 1886 (a), and may now establish 
an incorporated society (f). 

729. Neither for unincorporated societies nor for incorporated 
societies has the legislature formulated any definite test of member- 
ship. It would seem that, in the case of unincorporated societies. 


(l) IFa/Aer v. Qiln (1848), 6 C. B. per Maule, J., at p. 692. 

(m) Fnendly SoeieUoa Act, 1829 (10 (jeo. 4, c. 60), §. 21. 

(n) /6»W,, cTen though the rules provide for an essigntnent, and no assign- 
ment has in faot been made (Aforrtton v. Olover (1849), 4 £xch. 430). ^ 
also n. V. Jttd/ard (1869), U Cox, 0. C. 367. 

fo) Friendly Sooetios Act, 1829 (10 Ceo. 4, o. 56), s. 21. 

(;A i6td., Bs. I5-»19,^ A petition preeented under s. 16 should not be served 
on the tnistee refusing to convey (ifs Third Burnt-Tree Buitding Soeietfff Ex 
parU Armtlfmg (1848), 16 Sim. 296); and no petition under these sections can 
be presented aliw the dissolution of the society {Re Edipn Mutual Benefit 
AeeoeiatUm (1864), 23 li. J. (cii.) 280). It is believed, however, that this 
prooedure is now ssldom, if ever, employed, recourse being usuallv hsd to the 
prorisiens of the Trustee Act, 1893 (56 ft 67 Viet c. 53). See title Thustexs. 

(q) 6 ft 7 Will 4, 0. 32. 

(r) 37 ft 38 Viet. e. 42 ; 38 ft 39 Viet c. 9; 40 ft 41 Viet c. 63 ,47 ft 48 Viet 
0.4l;67ft68Victc.47. 

(•) 6ft 7 Will 4,c.32,s. 1. 

(<) Building Soomties Act, 1874 (37 ft 38 Viet c. 42), a 13. But the number 
of asnibers must bt at least thne (itid,, s. 17), 
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it is competent for each society to prescribe by its rules wbat shall swr* i* 
be considered primary, if not conclusive, evidence of membership, Member* 
and such rules will be enforced by the court (a). ship* 

No formalities for joining a society are prescribed by any of the 
Acts. In unincorporated societies it would appear that the payment 
of a subscription to the society is sufficient to constitute anyone a 
member (b) ; and this seems true of incorporated societies also(c). 

But it depends on the rules of the society (d), which are binding 
on members, and on all persons claiming under them or under the 
rules (<?). 

For the purpose of liquidation, the question whether a person is 
or is not a member must be fixed as at the date of the liquidation 
and as if the society were a going concern ; and when it has once 
been established that a person has been a member of the society 
in liquidation, it lies with him to show that he has ceased to be a 
member (/). 

730. In the case of an incorporated society the rules must Cewationof 
provide when membership is to cease (^). Speaking generally, nemberthCp. 
membership both of incorporated and unincorporated societies comes 
to an end upon the complete performance of the contract between the 
member and the society (A), upon the dissolution of the society (t), 
upon the termination of the society if a terminating society (/r), 
upon the discharge of all liabilities in the winding up of a society, 
upon withdrawal (/), upon forfeiture (m)» or upon death (n). 

Although power to expel members is not expressly given in any Expuliion. 
of the Acts relating to building societies, it is impliedly given in 

(a) Such as signing the share-book (Dohinaon y. Hawks (1848), 16 Sim. 407 ; 

Jle St, George's &nejU Butldivg Society ^ JSxwrts Foote (18^8), 6 W. B. 766) ; or 
being appointed a director {ibid,), ^ It is probable that a similar yiow would be 
taken by the court in the case of incorporated societies. See Knox v. Shepherd 
(1800), 2 L. T. 351 ; Re Victoria Permanent Benefit Building^ Investment^ and 
Freehold Land Society, Empson's Case (1870), L. £. 9 Eq. 697. 

E Building Societies Act, 1836 (6 & 7 Will. 4, o. 32), s. 1. 

Building Societies Act, 1874 (37 A 38 Viet c. 42), s. 13. 

Re Boxdxng and Welly, [1895] 1 Ch. 663, 0. A., per Limdlet, L.J., at 
pp. 669, 670. 

{e) Building Societies Act, 1874 (37 A 38 Viet a 42), s. 21 ; Grimes y. Harrison 
(1869h 26 Beay. 435, wr BOMILLY, M.B., at p. 442 ; Re Bowling and Welhy, supra, 

(/) Irvine and Fullerton J^operiy Investment and Building Bocieiy y. 

Cuihoertson (1905), 8 F. (Ot of Seas.) 1. See also Re West Riding of Yorlcshire 
Permanent Building Society, Ex parte Pullman (1890), 45 Oh. D. 463. 

{a\ Building Societiee Act, 1894 (57 & 58 Viet. c. 47), s. 1. 

(/<) That is, in the case of an unadvanoed member, by his paying all his 
subscriptions, fines etc. and reoeiying his share of the funds ; in the case of an 
advanced member, by paying all his subscriptions (if any), ^es etc. and 
haying a reoonyeyance or a receipt indorsed on his mortgage deed {Re West 
Riding of Yorkshire Permanent Benefit Building Society, Ex parte Puttman, supra), 

(«) Fnendly Societies Act (10 Oeo. 4, c. 56), s. 26, incorporatM in 
Building Sooietiee Act 1836 (6 ft 7 Will. 4, o. 32), by s. 4 ; Building Societies 
Act 1874 (37 ft 38 Viet c. 42), s. 32. 

(k) Building Sooietiee Act 1874 (37 ft 38 Viet c. 42), ss. 5, 32. 

(f) Re Midateshrough, Redcar, Saltbwm-bydhe^Sea, and Cleodand District 
Permanmii Resegfit Building Sodeiy No, 2 (1885), 53 L. T. 203. As to withdrawal 
and the effect of winding-up on withdrawing members, ses pp, 358 et eeq,, post, 

(m) See p. 362, 

(a) Ae to the jpoeition of the l epr eeentatiyee of deceased members, sss B$ 

RowUng amd Wdbg, esgpra; Knox v, Bhophord, suprai and p. 350, poet. 
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the ease of nnineoiporated societies, by the provision that if a 
member shall have expelled, and the arbitrators or justices 
shall order him to be reinstated, tliey may, in default of reinstate- 
ment, award him a reasonable sum of money (o). In the case of 
incorporated societies such a power can, it is conceived, be exercised 
if the rules of the society so provide. 

781. An infant may be admitted a member of an unincorporated 
society provided he obtain the consent of his parents, masters, or 
guardians (p), and will have the same powers, rights, and liabilities 
as an adult member. An infant may also be admitted into an incor- 
porated society if the rules of the society do not prohibit such 
admission (q), and this, it seems, without the necessity of obtaining 
any consent. He can give all necessary acquittances, but during 
minority cannot vote or hold any ofiBce in the society (t). 

782. A married woman may be a member of a building society. 
All shares in any such society standing in the sole name of a married 
woman on January 1, 1883, or made to stand in the sole name of a 
married woman after that date, and the interest of a married woman 
in all shares in any such society so standing or made to stand in 
her name jointly with any person other than her husband, are to be 
deemed, until the contrary be shown, to be her separate property («). 

733. Persons depositing money with a building society by way of 
loan (0, personal representatives of deceased members (a), and (for 
the purpose of winding up) past members (6), are not members ; 
but the rules of a society may admit the personal representatives 
of deceased members to all the privileges of the deceased members 
whom they represent, and if they avail themselves of this right 
they will be liable to all the incidents of membership (c). The 
trustee in bankruptcy of a nieml>er is not a member (ci). 

784. A coriwrution cannot be a member of an unincorporated 
society (c); but a corporation (at least if a limited liability com- 


(«) Friendly Act, 1834 (4 & 6 Will. 4, c. 40), s. 8, incorpciratod in 

Building ScMdetie! Act, 1836 (6 & 7 Will. 4, c. 32). by b. 4. 

(p) Friemlly Societies Act, 1829 (10 Geo. 4, c. 66), b. 32, incorporated in 
Builaing Sooietiee Act, 1836 (6 & 7 Will. 4, c. 32), by a. 4. 

(v) Building Si^ietie! Act, 1874 (37 & 38 Viet. c. 42), s. .38. 

(r) /bid. All infant member aiBo can conBont to the disBolution of a society 
(Ihmnisan y. Jefft, [1896] I Ch. 611), but cannot execute a mortgi^;e in favour of 
the Bociety {Nfdiwgham Pfrmawmt Bme/U Building Socitiy v. ThurtUtUf [1903] 
A. 0. 6). Sm, generally, title Invaktb. 

(<i) Married Women** Property Act, 1682(46 & 46 Viet. c. 761, bs. 6-— 8. As to 
invoBtnionts with hu8baiid*B money, eee b. 10 ; and as to aecidlng quoKtiona 
of title between husband and wife," eee t6i</., a. 17, and title Hitsband and Wifk. 

(0 Jk Muimd Aid Ptrmaneni Ben^t Budding Sockty (1886), «30Ch. D. 434, C. A. 

(а) Bowling and Wdhy, [1906] 1 Ch. 663, 0. A. 

(б) See pp. 896. 399, W. 

(r) Knm y. Bhtphord (1860), 2 Ij. T. 361, An executor ia not entitled on 
behoof hia teetaWa estate to take aharee in a building society {Thome y. 
TW»e, [1893] 3 Ch. 196). As to his borrowing money from tbe society, see 
Vmikehankf* />u^h( 1872), L. B. 13 £q. 666; Thome y. Thome, empra; and 
p. 363, peat 

(d\ Re Bowlino and 1IV6v. attnro. 

(t) JOdMuot T. iTowl* 0848^13 Jur. 1037; BriOti amd ai/Um iWmi- 
mmt BmMit 8e^ y. Bmtitm (1086). 81 L. T. Jo. 171. 
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pany) can be A member o! an incorporated society (/), as also can Baer. K 
a society registered under the Indnstrial and Provident Sociedes Hembsr* 
Act, 1898 (^), unless the rules provide to the contrary. ship. 

Sect. 2. — and LiabiliHei of Memhen, 

736. Members in a permanent society are practically of two ciamoRor 
classes, advanced ** or borrowing ** and ” unadvanced ** or 
** investing.** The former comprise those who have received their 
shares in advance, and the latter those who for the time being have 
not received their shares in advance but stand to receive the 
amount of those shares hereafter or ultimately and in the end (//). 

An advanced member receives the present payment of a sum not Advanoed 
exceeding the nominal value of his shares, and gives a mortgage to 
secure certain periodical and other payments to the society (t). In 
respect of such mortgage the member may sue and be sued as 
mortgagor (j). An advanced memlw may or may not (according 
to the rules of the particular society) be entitled to share in the 
profits and be liable for the losses ; but he will not be liable for 
losses in the absence of provision in the rules to that effect (k)^ and 
is not made subject to such liability by reason only of his being 
entitled to share in profits (1). 

An unadvanced member is one who, in consideration of paying his UiuwKanowl 
subscriptions (and all other moneys due under the rules) at specified 
times until the total value of his shares has been paid, has then a 
claim on the assets of the society for the amount of his shares, 
subject to any losses incurred by the society, but with a right to 
participate in any profits. 

736. The status of the members of building societies in relation Btutus of 
to non-members is different according as the society is unincor- 
{)orated or incorporated. If the former, the society has no exist- 
ence apart from its members {m) ; if the latter, they are moral>er8 
of a corporation (n), and then, for instance, creditors must look to 
the society, and not to the individual members (o). But societies. 


(/) Bristol and Clifton Permanent Benefit Building Society T. Harl/our (188(1), 
81 L. T. Jo. 171. 

(^) 56 & 57 Viet c. 39, •. 38. See title Ixdustiuaz., PaoviPKirr ako 
SIMILAR Societies. 

(A) Toeh T. British Building Society (1886), 1 1 App. Cm. 489, per Lord 
HsRSOiiEU., L.O., at p. 602. Am to ** withdrawing *' members, see pp. 358 
etMeq. 

(i) See p. 366, post In the case of those societies called *' Starr-Bowkott ** 
(wniok have oeasra to be established sinoe the Act ot 1894), the amount of each 
share is much smaller than the amount of the advance to which the member 
may beoome entitled in respect of it 

S See p. 388, post. 

See Brownlie v. Jtuudl (1883), 8 App. Com, 235, per Xiord Bramwrxx, at 
p. 260; Toeh v. North British Building Society^ ewpra. Such a liahili^ was 
imposed by the rules in Re Albion Mutwad Permanent Benefit Building Society 
(1888), 43 Gb. 1). 410, n.; Re Weet Riding of Yorkshire Permanent Ren^U 
Ruilding SoeUiy (1800), 43 (^. D. 407. 

(/) Brownlie v. RueseQ, eupra, 

Im) Re Kent Benefit Building Society (1861), 1 Brew. A 8m. 417. 

(a) Building Soaetiee Act 1B74 (37 A 38 Viet. e. 42), s. 9. 

M Re Skefidd oad South YorkeMn Permanent BwUdiny Society (1889), 22 
U. B. B. 470. 
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whether unincorporated or incorporated, are not joint stock com* 
panies, still less ordinary partnerships, but are societies of a special 
kind formed and regulated under Acts of Parliament for special 
purposes, and the relation of their members to non-members is 
controlled by those Acts (p). 

787 . The result as regards liability to outside creditors is that 
in the case of an unincorporated society the individual members, 
whether advanced or unadvanced, are personally liable for all ordinary 
debts properly incurred by the directors or committee for the ordinary 
purposes of the society while they are members (g), but are not 
personally liable for money borrowed on deposit, and any rule pur- 
porting to impose such liability would be ullra vires (r). In the 
case of incorporated societies, creditors can only enforce payment 
against the society, and the liability of members to contribute to the 
funds of the society is in the case of unadvanced members limited 
to the amount already actually paid on their shares and any sums 
payable in respect of such shares which have become due and are in 
arrear at the time when the liability is to be enforced (s), and in the 
case of advanced members is limited to tlie amount payable in 
respect of their shares under any mortgage or other security or 
under the rules of the society (a). 

738 . The rights and liabilities of members inter se, whether the 
society be unincorporated or incorporated, are regulated by the rules, 
which constitute a contract between the members (fe). Further- 
more, the contract is one which is not put an end to by the 
winding op of the society (c). Nor can members escape from 
the incidents of membership even when the incidents are such 
as were not anticipated at the time they joined (d). In cases for 
which the rules do not expressly provide (where, that is, the 
contract is not explicit) the rules are to be applied as nearly as 
(Kissible (e). 


(p) /ifwii/it V. nuitell (1883), 8 App. C*a 233, ;«• Lord Sklborne, L.C., at 
p. iM8 ; To$h y,Nt*rth Brituh Hutiding Society fl886), U App. Caa 489; Auldv, 
Olaeffow Working Men'e HuHding Sot^y (1887), 12 App. cia. 197 ; Irvine and 
FtdlerUm ISvperiy Imvetmont and Building S^'ety v. CuthberUon (1905), 8 F. 

(v) Applying the doctrine of |irincij>al and agent {Murray v. (1884), 9 
App. Oaa dl9, per Ixird Dlackbuen, at pp. MG— 348 ; lie Weet London and 
Uenoral Bermamni Ben^t Building Society, [1894] 2 Ch. 352). 

M Ibid, 

(«) Building Sodetiee Act, 1874 (37 A 38 Viet o. 42), s. 14 ; Brownlie r, 
Itueml, eupra, per hord Su^BOEifa. L.C., and T«ord Watsow, at pp. 230, 236. 
l!^ a different view expreeited by Cave. J., in Be Shejidd and South Yorkehire 
Building Society (1889L 32 Q. B. D. 470, and LnrDLSY, L. J., in Sibun r, Pearce 
(1890), 44 Ch. D. SM, 0. A., at p. 372. 

(a) ButldtDg Sooietiee Act, 1874 (37 A 38 Viet. c. 42), e. 14 ; Browtdie v. 
AiMMff, Mpm. See furthM*, as to the liability cl members on dissolution, pp. 393, 
396, 39^ 

S fisen* 331. oiife. 

ird&i V. Edge (1864), 10 App. Cat. S3. 

Lsmlnt iWidbit Buildimg Beriety v. Morgan, [1893] 3 U. B. 266. per 
BENtncDT, J., at p. 372. 

(s) Be Uiddl eei fm t gh sfc; BmUBng Soeieig (1889), 38 L. J. (oB.) 771. 
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789. BaOdtng societies have in certain eirenmstances special 
privileges in rmation to the estates oi deceased nieml)er8. In 
unincorporated societies whenever the trustees of the society have 
made any payment to any person or persons who at the time of 
such pavment appear to the trustees to be entitled to the effects 
of any deceased intestate member, such payment is valid as against 
any other person or persons claiming as next of kin (/) ; and if any 
member die entitled to any sum not exceeding twenty pounds, the 
trustees or the treasnrer, if satisfied that no will was made and that 
letters of administration will not be taken out, may pay such sum 
according to the rules of the society dealing with such cases, or if 
there be no such rules, then to the persons entitled to the effects of 
the deceased intestate, and this without administration (//). 

There is a similar provision in the ease of incori)orat6d societies, 
save that the limit is fifty pounds, that the power extends to the 
property of deceased depositors as well as to that of deceased ineml>6r8, 
and that the society must receive satisfactory evidence of death and a 
statutory declaration that the member or the depositor died intes- 
tate, and that the person claiming is the person entitled under the 
Statutes of Distribution (/i). 

740. Special provisions are made in the case of both unincor- 
porated societies Jind of incorporated societies for the punish- 
ment of members who by false rctpresentation obtain possession of 
any money, securities, hooka, papers, or other effects of the society, 
or "who, having them in their possession, wrongfully withhold or 
misapply them (0* 

Sfxt. 8. — Meetingu, 

741. The conduct of building societies resides in the members in 
meeting (A) assembled, or in officers and agents duly appointed at 
such meeting. 


(/) Friendly Socioties Act, 1829 (10 Ooo. 4, c. 60). «. 23, incorporated in 
the Building Sociotios Act, 1830 (0 A 7 Wdl. 4. c. 32), by «. 4. 

(jf) Friondiy Sodetios Act, 1829 (10 Ooo. 4, c. 56;, «. 24. inoorponitod in the 
Building Societiwi Act, 1836 (6 & 7 Will. 4, c. 321, by s. 4. 

(A) Building Sociotiofl Act, 1874 (37 A 38 Vict c. 42). «. 29; Siatute* of 
Dmtribution (22 A 23 Car. 2. c. 10, and 1 Joe. 2, c. 17, a. 7); aeo further, title 
Desceitt and DiSTKiBimoN. Aa to the a^H^cial pniviaioii on a aale when the 
heir of a doireaavd mpinber ia an infant, aeo p. 369, pint. 

{i) Friend Iv Societies Art, 1829 (10 Geo, 4, c. 66), a. 26, incorporated in the 
Building Societies Art, 1836 (6 A 7 Will, 4, c. 32), bv a 4 ; Building Societiea 
Act, 1874 (37 A 38 Viet c, 42), a. 31. See pp. 3:iH, 340, ante. 

{k) Building Societiea Act, 1836 (6 A 7 Will. 4, c. 32), and Building 
Societies Acta, 1874 to 1894, contem^dato the holding by building aricietioH of 
several types of meetings, of varying imnorUnoe, and endowed with dilBTerent 
powers. For example, the ordinary monthly or other meetinga of a arjciety are 
m general occupied only with the receipt of contributions and such like matters 
of routine. The annual meeting has to receive the report of the dircH^tora and 
the statement of acoouuUt, and to appoint the officers. Meetinga for other 
purpoeea are special meetings. But the proviaiona are oonfueed, and the Acta 
w not use uniform langua^ in respect ox these intelingM, so that it ia difficult 
to form a clear idea aa to the effect of the li^alation. Such terms aa ** apodal 
meeting** (wluch at any rate in some drcumstances may be a ** special general 
meeting ** (Cuibiil v. At»c«/om(1847), 1 Each. 494)). “general mating,** “ general 
meeting specially called," usual meetifig,** ** annual meeting,** and others,, 
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In nnincoiporated societies “members” maj alter, men^annnl, 
or repeal rules, and may impose fines and forfeitures(0. General 
meetings may Appoint committees (m), and may, on th^e observance 
of required formalities, dissolve the society (n). The usual 
meeting (o) may appoint oflScers(p). , 

A ** general meeting sp^ially called for the purpose may make 
an application to the Kegistrar to issue a certificate incorporating 
the society under the Building Societies Act, 1874(g). Any 
unincorporated society which has beconae incorporated may alter 
or rescind any rule or make any additional rule at a ** special 
meeting called for the purpose ** (a). 

742 . In the case of incorporated societies, a meeting called for 
the purpose ** may change the name of the society (b ) ; a “ general 
meeting specially called ’* may wind up the society (c) ; two or more 
societies may unite or one society may transfer its engagements to 
another by resolution passed at a general meeting of each society 
convened for the purpose (d) ; in certain circumstances the first 
general meeting of a society may appoint arbitrators, and at subse- 
quent general meetings substitutes may be appointed in the place 
of at hitrutors dying or refusing or neglecting to act (e ) ; and if the 
rules of any society do not provide for changing the chief oflBw of 
th(* soidety, a change can be made by a general meeting specially 
called for the purpose ”(/). 


occur with great frequency. Not eolilom different title* are used for meetings 
that up|war to identical. No doubt in many canes the difficulties are solved 
in the rub's of the society ; and the scope of the rules on this subject would not 
Im> routined to the subieots mentioned in the various Acts. ** Meeting*' implies 
a tuwtiug of the membTS, whether qualified by the expression “general” or 
not It should be noted that some things which in incorporated societies require 
a nu'eting of Uie members can in uiiinoo^rated societies be done by the general 
coininitU'e of maiiageuieut, or by a committee appointed by a meeting of mem^rs. 

(f) HuUding Societins Act, 1836 (6 A 7 Will. 4. o. 32), a 1. The rules in the 
first instance are made by the “persons” forming the society, but, inasmuch as 
tho society is not formed until the rules are confirmed (h^endly Societies Act, 
I82t» (10 Oeo. 4, c. flO), s. 7 ; Friendly Societies Act, 1834 (4 A 5 Will. 4, c, 40), 
s. 4, incornonited in the Building S<irieties Act, 1836 (6 A 7 Will, 4. c. 32), by s. 4 ; 
Building Siicieties Act, 1874 (37 A 38 Viet c. 42), a 8), it cannot he said that 
these p<«rsons form a “ meeting.” 

(m) Friendly Societies Act. 1829 (10 Oeo. 4, c. 66), s. 12, incorporated in 
the Building wioietiee Act, 1836 (6 A 7 Will. 4, a 32), by a 4. 

(w) Friendly Societies Act, 1829 (10 Oeo. 4, a 60) a 26, incorporated in 
the Building Societiee Act 1836 (6 A 7 Will. 4, c. 82), by a 4 ; Jie MiddLubrough 
elf. Socittg (1889), 68 L. J. (CH.) 771 ; and see p. 397. poat, 

{o) That IS, no doubt, a meeting held at short and regular intenrals, eueh as 
we<*kly. 

(p) Friendly Societies Act. 1829 (10 Geo. 4, a 66), s. 11, incorporated in 
the Building ^ideties Act, 18;i6 (6 A 7 Will. 4, o. 32). by a 4. 

{q\ 87 a w Viet. c. 42, a 12, T1 m» section aeems to mean that the power of 
making the application is reeerved exclusively to “general meetings specialljr 
called for the purpoee," 

i o) As to the mesning of the term “ meeting.” eee note (k). p. 353, onfa 
M Building Societies Act, 1874 (37 A 38 Viet, a 42), a 22 ,* tee p. 380. ante, 
f) / Wii.. a 32 ; and see ^ 896, pent. 

(rf) /Wd., s. 33 ; and see p. 891, poll. 

(«) / e. 34 ; end see p, 381, fioil. 

(/) Building Sodetiee Act, 1877 (40 A 41 a 69,a 2; and fee p. 330, ante. 



Part Vt.— -M embers. 

748. Uninoorporated mieties most state in their rales the pli^ 
or plaees at which it is intended that the society shall bola its 
meetings. Such place or places, however, may be altered without 
altering the rules on the giving of a prescribed notice, but only to 
another place or other places in the same count? (^). Similarly, 
in incorporated societies the rules must set forth the place of meet- 
ing for the business of the society (A), and they must prescribe the 
manner of calling general and special meetings (t). 

744. Societies, whether incorporated (k) or unincorporated (0 , must 
present an annual account to ^e annual or other general meeting. 

745. The Be^trar may (1) on the application of one-tenth of the 
members of an incorporated society or of one hundred members if 
there are more than one thousand, or (2) upon evidence being 
furnished by a statutory d^laration of not less than three members 
of facts which in his opinion call for recourse to the judgment of a 
meeting, or (8) upon failure of a society to make or to correct or 
complete any return required by the Building Societies Acts, and in 
each case with the consent of the Secretary of State, call a s^iecial 
meeting of the society (m). Tiie Registrar may determine the time 
and place of the meeting and the matters to ^ discussed, and the 
meeting will have all the powers of a meeting called under the rules 
and may appoint its own chairman (it). 


Part VII. — Shares. 

SscT. 1 . — In General. 

746. The fund which it is the object of building societies to 
form is divided into shares (o). Shares in building siMiioties differ 
in essence from shares in limited liability companies in that 
the latter constitute definite portions of the capital of the company, 
and are strictly limited in numl>er, whereas the former represent 
no proportionate quota of the capital of the society, and are 
unlimited in number. There may as many shares in a building 
society as people like to apply for (p). 


(a) Vrieadly Societies Act, 1829 (10 Oeo. 4, o. 66), s. 10, iooorpoimted in the 
BmUing Societies Act, 1836 (6 A 7 Will. 4, c. 32), by s. 4. As to notioes, see 
Building Societies Act, 1874 (37 A 38 Viot. c. 42), s. 7. 

{6} Building Societies Act, 1874 (37 A 38 Viot. c. 42), s. 16(1). But appsrently 
this piece must be the chief ofSjo» {ibid,). 

i f) JbuL, s. 16 (7). 
k) IHd., s. 40. 

() BttUding Societies Act, 1894 (67 A 68 Tict o. 47). s. 26 (1). 
m) /6»d., e 6 (1) (61 

n) /6«d., 8. 6 (4). Other n^uletions is to such meetings are set out in the 
above section ana tn the Building Soctetj Begulationa, 1896, rr., 36—40. 

(o) Bnilding Societiee Act, 1836 (6 A 7 WilL 4, c. 32), a. 1 ; Building Sooaetiea 
Act, 1874 (37 A 88 Tiot e. 42), a. 13. 

(p) Jrvim amd FulUiion Property Immtmetd and Bmldiny Soeidy v. 

Icrtesi (1906), 8 P. (Ct Of SsM.) 1. 
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Shares in unincorporated societies must not exceed in value one 
hundred and fiftv pounds each, and the subscriptions must not 
exceed twenty shillings per month for each share (g), but a member 
may hold two or more shares exceeding in all the above-mentioned 
limit (r). Except on withdrawal, no member can receive any 
interest or dividend on his shares until the whole value has been 
realised (s). 

There is no limitation on the value of shares in incorporated 
societies or the amount of the subscriptions (t). Shares to be paid 
up in full in one payment may be issued (u). 

747. The Building Societies Act, 1836 (w), makes no attempt to 
distinguish between shares of different kinds. The widest powers 
are given, subject only to the condition that the rules of the 
society shall state in what shares the funds of the society 
shall belong to the members (a) ; and although the Building 
Societies Act, 1874 (b), and the Building Societies Act, 1894 (c), for 
societies established after, or adopting new rules after, the passing 
of the Act of 1874, in terms mention difterent classes of shares, 
they in no way fetter the right of societies to determine which of 
these classes will be created, or prevent them from creating other 
classes. In the case of incorporated societies the rules must 
indicate the various classes of shares that the society proposes to 
issue, and the terms on which they are to be issued, repaid and 
withdrawn (d). The question is always one of the rules; these are 
omnipotent and decisive. It follows from this that practically all 
the decisions in building society cases turn on the construction of 
particular rules. 

In practice most societies limit themselves to creating advanced 
and unadvanced shares (e), but some have preferential sliares also. 
These carry a guaranteed rate of interest, and the holders are 
not liable to contribute to losses or entitled to share in profits. 
The rights of the holders of such shares depend on the rules of the 
particular society, but usually such shares have a preference as to 
payment of capital, and any deficiency in a winding-up must be 
made up by the other members (/), and the liability of the pre- 
ferential shareholders to outside creditors Q/) would only arise after 


<ff) Building Societies Act., 1836 (0 & 7 Will. 4, c. 32), s. 1. 

(r) A/orriton v, Ght'tr (184S), 4 Kxch. 430 ; but see Vutbili v. Kingdom (1847), 1 
Excii. 404. 

(t) Building Societies Act, 1836 (6 & 7 Will. 4, c. 32). b. 1. The value of a 
Bhare will be realiMod when the instalmentB and accumulated interest reach the 
Btnouiit of the ehare v. Glasgow Working Building Society (1887), 12 
App. Obb. 197, per Lord Hbkbcueli.. at p. 200). 

(t) Building SooietieB Act, 1874 (37 A 38 Viet c. 42), bb. 13, 16 (2), (4); 
BuildingSooietieB Act, 1894 (37 A 38 Viet c. 47), 8. 1 (b), (c), (d). 

\w) 6*7 Will. 4 , c. S2. 

(a) Frieudly Societiiei Act, 1829 (10 Qeo, 4, o. 36). a. 3, iiioOTporatod is 
the Building SodetieB Act, 1836 (6 A 7 Will. 4, a 32), a. 4. 

(3) 37 A 38 Viet c. 42, s. 16 (2), (4). 

I c) 37 A 38 Viet e. 47, i. 1 (b), (c), (d) 
d) IkitL 

V) See p. 331, omIt. 

1 7) He iUlumet Pitrmemmt BmUding Soeieig (1892), Cl L. J. (cB.) 433, 

I g) See 338, wnla 
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the fluids belonging to suoh other membera have been exhausted. 
The right of preferential payment of capital sometimes depends on 
notice of withdraw^ havmg been given (&). In the case of newly 
incorporated societies or incorporated societies adopting new rules, 
the rules must state whether preference shares are to be issued, and 
must give a limit to such issue (i). 

748* Shares in building societies may be bequeathed, as such, to 
a charity ( j). They will not pass by a bequest of “ moneys ** (/r) 
unless there is a context to aid such a construction, and they cannot 
be the subject of donatio inorii$ eausd (f). 

749. Registration in the books of tho society constitutes jmmd 
facie legal title to shares (m). A payment to the person legally, 
though not equitably, entitled to shares, without notice of the 
equitable title, is good, even if some of the S|)ecial provisions of 
the rules with regard to payment have not been complied with (n), 

750. In the case of unincorporated societies all shai'es held jointly 
in any society existing at the commencement of the Building 
Societies Act, 1874, the rules of which do not prohibit joint holding, 
are to be deemed to be lawfully so held (o). In every incorporated 
society shares can be held jointly ( p). 

For the pur{)08e of consenting to a dissolution of the society, 
joint holders are to be considered as one member, and must all sign 
the instrument of dissolution, though, if one of the joint holders 
l>6 really acting as the agent of the others, he may sign for them 
provided that he does so in the proper way (<|). A tnembor may 
hold some shares jointly and others severally, and such a share* 
holder can indicate his consent to a dissolution in respect of all his 
shares by signing the instrument in one place only (r). 

Sbct. 2. — Tramftr, 

751. Shares in building societies are subject to transfer («). 
The motive of the transfer cannot be inquired into (0. 


(A) Soo Murrays. Scott (1SS4), 9 Apn. Cm, 619; Sixth fVoit ICmt A/uttuii 
Jiutlding Soctriy ▼. Shovt, (1896), reportM, flSSe] X Ch. (M, n. 

(t) Biiildiii|r Societaea Act, 1S94 (67 A 68 Viet, a 47), a. 1 (d). 

EntwiitU ▼. AstM (1867), 36 L. J. (OH.) 826, holding that auch aharea did 
not fail within the proviaioos of the Charitable Uaee Act, 1736 (9 Qeo. 2, o. 36), 
now moetly repealed, but subatantially re.-enacted in the Mortmain and Chant* 
able Ueea Act, 1^ (61 A 62 Viet c. 42), the queation being whether the aharo 
tfl auch that it might reault to the owner ae land, or whether nothing can come t4> 
him but in the ahupe of money. See generally, title CiiAHiriKa. 

1 6) eWim V. Cullim (1871), 40 L, JV (OH.) 641. See title Wills. 

/) Ee Weiion, [19021 1 Ch. 680. See tide Uim. 

m) N^4lvth T. Simpltjieid Permanent Bent/U Building Society (1886), 63 L. T. 869. 

n) lUd, 

o) Building Sodetiee Act, 1874 (37 A 38 Viet. c. 421 a. 39. 

p) IhUL 

q) Dermieon v. Jefs, [1896] 1 Ch. 611. 

r) IbicL; BeStrantom Iron and Steel Co. (1873), Tj, E. 18 Eq. 569; Pender w, 
Luehington (1877), 6 Ch. D. 70 ; MoffaU ▼. FatquUr (1878). 7 Ch, D. 691. 

(«) 8m Allan t. Urquhart (1887), 26 Sc. Ix E. 47, ehaiwa being a claee of 
property ol which the right to transfer is a neoesaary incident 
m Pender v. LueKinqdon^ enpra; MefaU v. Parquhar^ eapra, both oases rolatiug 
to uaitsd oompanies, ths prinoipla of which, bower, ssems applicable. 
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Where rules regulating the method of transfer exist they must 
be strictly complied with (u). 

On the sale and transfer of shares after an order for compulsory 
winding-up the transferee is not entitled to be registered as owner 
without the sanction of the court {w). 

Shares standing in the name of a married woman either solely or 
jointly with any person other than her husband can be transferred 
by her, so far as her interest is concerned, without the concurrence 
of her husband (a). 

Advanced shareholders may, without assigning their shares, 
transfer the property secured by mortgage subject to a covenant to 
pay all sums due in respect of the shares, and in such cases the 
effect of redemption may be to extinguish liability on the shares so 
far as the transferee is concerned, although liabilities in connection 
with them may continue as against the transferor (b). 

Sect. 8. — WithdrawaU, 

762. Shares can be withdrawn before becoming " realised ** (c), 
the withdrawing shareholder getting present payment of the amount 
of his subscriptions less any deductions under the rules, and fore- 
going any right to a share of the ultimate profits (d). 

The rights of “withdrawing,” of “matured,” and of “with- 
drawn ” members (<j), both inter $e and in relation to continuing 
members, are absolutely determined by the contract between them, 
that is, by the rules (/). 

Notice of withdrawal must in all cases be given, the period 


i u) Allan V. Urquhart (IS87), 25 Sc. L. II. 47. 
w) n$ OnuMrd Building Bocietg, [1B91] 2 Q. B. 463. C. A. 
a) Married Women’® l!Voperty Act, 1882 (45 & 40 Viet, a 75), a. 9. 

5) l*r%utl«g V. l/otnwod (1864), 10 L. T. 040. 

(c) By a realisetl ** share is meant one which has by due payment of all 
nooessnry subscriptions become fully paid up. 

(d) The right t<i withdraw is not expressly given by statute, but depends on 
the rules of each society ; but it is so far recogriised in the Building Societies 
Acts that the Building Societies Act, 1836 (6 A 7 Will. 4, c. 32), s. 1, impliedly, and 
the Building Societies Act, 1S74 (37 & 38 Viet o. 42), s. 16 (4), and the Building 
Societies A^ 1694 (57 A 58 Viet. o. 47), s. 1 (b), (c), expressly, make it obligatoiy* 
on all s<xdeties under the Acts to state in their rulea the terms on which shares 
can be withdrawn. A rule forbidding withdrawal will not, it is believed, be 
aoeepied by the Begistrar. 

(r) A member withdrawing paMes through two stages ; first, from the date the 
notice is given to that of its expiration ; secondly, from the date of the expira- 
tion of the notice to that of payment Such a member, therefore, occupies in 
turn three different positions. 

It will tend to clearness if a different title be used for each position, f.s., for 
a member to be called during the currency of the notice a ** withdrawing ** 
member, alter the expiration of the notice and before payment a ** matured '* 
member, after payment e ** withdrawn " member. 

(/) v.i<^(1884), 10App.Qu.33; IitMiddlmhraagk,Jiadcttr,8alth,trn- 

5y-lJw-Se«, end Cltmaud IBMrtti /irwammt J9lteq)ll Building Ssew^ JVe. 2 (1665), 
53 Ij. T, 203, Bolee may be eo framed m to give wilhdrawing members a 
ehaijge on certain funds, thereby affecting the order of payment (Jk AUiamm 
Buemu (1685), 18 Oh. D. 550, C. A. ; jMMia v. €3% and Jkrmmmit 

Buiidmf S no uHg (1885), 72 L. T. 376, Cl A*). 
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WTiiig Recording to the rules. An informal notiee will be suffi- 
cient if accepted by the society, although a special form be provided With* 
by the rules O?)* Notice is waived if the member subsequently <huwal8. 
accepts a loan from the society on the footing of his continuing a 
member, even if the loan is uUra vires (/<). 

753. A withdrawing member is not liable to make any L{»bmtyof 
further contribution after the date of bis notice either while the 

society continues or, in the case of an incorporated society, in a 
windtng-ap(i)* But if before the notice expires the stoppage of 
the business of the society is recognised as inevitable, or the socioty 
is wound up, the notice has no eiTect, and gives no priority for 
payment over members who have given no notice (j). 

754. For certain purposes matured members are still members. PostUon of 
Thus, they are subject to rules compelling disputes between 
members to be referred to arbitration (k), and they must be counted 
among the number of members when calculating the majority 
necessary to constitute a valid instrument of dissolution (/) ; and 
further they are liable to have the rules altered to their preju- 
dice (»0» ftud to have their notices postponed by rules made after 

the notices were given (n), but not so as to render the notices of 
no effect (o). Matured meml)er8 are relatively to continuing 
members creditors of the society, and have priority in a winding- 
up (p). 

If the rules provide that members may withdraw ** provided the Withdrawa. 
funds permit,” and there are no funds when a notice of withdrawal 
matures, the member giving the notice acquires u right to receive p^JnilC* 
payment when funds permit, and will have priority over non-with- 
drawing members in a winding-up iq). 


(jf) He Blackburn and Diatrici Benejit Budding Bocieiu (ISS3). 2-i Cb. D. ‘121, 
atlirined (uot appetUeii againHt ou tbia poiut) (1884) 10 App. Cm. !)8. 

{h) Re Cautdiet CousrrvaitHe Permanetd lieneJU Budding Bociety, Davie f. 
Norton, [1900] 2 Ch. 819. 

(•) Bibun V. Pearce (1890), 44 Ch. D. 354, per Lindlxy, L.J,, at p. 372. 

(j) Re Ambition Ini’eatrneui Budding Bociety, [1896] I (.'h. 89; /(e Sunderland 
36//i Univereal Building Bociety (1890), 24 U. 13. D. 394. 

{k) Wright v. Deeley (1806), 4 U. A 0. 209; Mite belt v. Caledonian Property 
/nteetmeni Building Society f 1886), 23 Sc. It. 651 ; Walker v. fJeneral Mutum 
Building Society (1887), 30 On. D. 777, C. A. ; and tni», UfO, av«n if iucorpnmtion 
bail taken place alter the notice of withdrawal haa matured {Davie* t. Second 
Chatham Pennanetd Benejit Budding Society (1889), 61 L, T. 680). 

(/) Sibun V. Pearce, supra; Buildiug Socieliee Act, 1874 (37 « 38 VicLc. 42), 
a 32 (3). 

(m) Pepe t. City and Suburban Permanent Budding Society, [1893] 2 Cb. 311. 

(w) R. V. BrabrteJe (1893), 69 L. T. 718. 

(o) iroitofi V. Edge (1884), 10 App. Caa. 33, per I^rd SxLltORirK, L.C., at 
p. 30. 

(p) Ibid.; Re Middlesbrough, Redcar, Salibum^by-ihe-Sea, and Cletfeland 

Di^rui Permanent Bene/U Budding Society No. 2 (1885), 53 L. T. 203; Re 
Gsrrick (North Britieh Budding S^ety in Liguidatiem) (1885), 22 Sc. b. It. 
S33; Blair e. Broad/ooPe Trusteee 27 Sc. Ll It 859. But they are uot 

ereditors within the fraudulent preferaooe proviaiona of the Companiea Act, 
1862 (25 A 20 Viet c. 89), a. 164 (ife Gwawr^y-Gweithwyr Industrial and Premdent 
Society, [1901] 2 K. B. 477). 

(9} Iralkm v. supra, per Lord SsLSOBirB, L.a, at pp. 37, 38. 
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76B> Notice of withdrawal is self-operating (r), and at the expire* 
tion of the notice if all subscriptions, fines, and other liabilities to 
the society are paid, and the amount due under the rules paid to 
the meml^r, the shares are withdrawn (s) ; and the withdrawn 
member ceases to be a member, and is under no liability on dis- 
solution or winding-up (Q. 

756. The right to withdraw is put an end to by a winding-np 
order, which acts as a compulsory withdrawal (a), by insolvency of 
the society, and by stoppage of business, or by a condition of things 
that renders stoppage of business inevitable (a). But a notice which 
has matured before any of those events is nevertheless effective (6). 

757. The rights of withdrawing, of matured, and even in some 
circumstances of withdrawn, members are liable as against the 
outside public to be modified by an order for winding-up, though the 
validity and force of the contract between them, that is of the rules, 
is not thereby impaired (c). 

The rule as to priority of payment when a society is being wound 
up is as follows: outside creditors, including itersons who have 
de|K)8ited moneys by way of loan (d), must be paid first; then 
realised (c) members and those matured members (/) whose notices 
had expired before the winding-up began ; then withdrawing 
members and continuing members pari pasm (g). The members 
of each class are entitlea to be paid in full (h) before any payment 
is made to the classes behind them ; priority between the members 
of each class depends on the rules of the society (t). 

l^lit this order of payment is subject to the qualification that 
whenever the rules contain (as they frequently do) a proviso giving 
])rocedenc6 to the widows and children of deceased members, then 
widows and children (if otherwise entitled) will, as between creditors 
and contributories, always take precedence over all members, whether 


(r) Jtti Shtjfield attd South Yorkshirt Vtrmanmt liuilding Society (1889), 22 
Q. 11. 1). 470, vfT Cave, J., at p. 476, 

(«) Ibid. ; lie 1Ve$t Hiding of Yorkabire Permanmt Ben^ Building Society, 
y.x narte PuUman (1890), 46 Ck. D. 403. 

(0 Ibid. 

(m) Broumlie ▼. BuueH (1883), 8 App. Cos. 236. 

(a) lie Corridc {North Britiah Building Society in Liquidation) (1886), 22 Sa 
li. B. 833; Be Sunderland yniveraal Building Society (1890), 24 Q. B. D. 
3iHi ; Jk Ambition InveatmemJt Bu&ding Society, [1896] 1 Ch. 89. 
b) He Ambition Jneeetment Building Society, eupra, at p. 100. 

) lYoHon T. Sdge (1884), 10 App. Oas. 33. 

f) He Mutual Aid Permanent ikn^t Building Society (1886), 30 Cb. I). 

43^. 

(«) He Nonokh and Sor/vlk Provident BuUding Society, £n parte Huckhatn 
(1876), 45 L. J. (CH.) 786. 

(/) Weitm V. Km, eupra : and thia although between the giving of the 
noiioet and the winding-up there never were any funds for payment. See 
Itar^tard v. Tornaen, (1834] 1 Oh. 374. 

(y) Ha Ambition Inveaiment BmUding Society, eupra, 

|A} He Omntiee OmeervaMm Permtment Hen^ Bmlding Society, [1900] 2 C*h. 


(•) Me MidMeebremyk, Hedear, Sakhem*hy-tke-Sea, and Ctemtand Mirict 
Permanent Hen^ BuOdmy Seck^ No, 3 (I W), 43 L. T. 203. 
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kiafcared or withdrawing, and that» too, whether the deceased 8aoc,a. 
nem hers had or had not given notice of withdrawal (Ar). Executors With- 
d deceased members may take a like priority (1). drawali. 

A member who, having given notice of withdrawal, afterwards Ad^tnoeto 
accepts from the society a loan upon terms whereby he still withdrawing 
sontmues to receive interest upon his share, but pays interest upon 
lis advance, cannot in the winding-up set off the amount of his 
(hare against the unpaid balance of the loan (m). 

75 8< Interest is payable by the society in case of withdrawal if Right to 
he rules so provide (a), compound interest being recoverable equally 
vith simple interest (o) ; and if by the rules the day for payment of 
he sum payable on withdrawal be fixed, it would seem that there 
A'ould be a sum certain payable by virtue of some written instru- 
nent at a certain time so as to entitle the member to interest (p). 

3ut if the payment depend on a condition, such as the deter- 
nination by the directors or the committee of the rale, or the 
ivaihibiliiy of funds, payment cannot be enforced unless and until 
he condition be fulfilled (q). Interest, if payable, mav in the case 
>f withdrawals between half-yearly dates of payment be recovered 
or the period between the date of payment last past and the day 
d withdrawal (r). 

Sect. 4 . — Finei and For/eiturei. 

Sub-Sect. I, ^ Fines, 

759. Unincorporated building societies have express powers to Right to 
mpose reasonable fines, [)enaltie8, and forfeitures on memliers who 
)ffend against the rules (s). No similar express power is given to 
ncorporated societies, but the power is implied in the provision 
hat societies shall mako rules as to the fines and forfeitures to ho 
mposed on the members (0« liules as to fines cannot bo arbitrarily 
li8|>enBed with (a). 


(i) Thompson r. Ailas Permanent Building SociHu (18M), 07 L. T. Jo. 218; 
iFeet Ltmdon and General Permanent UeneJU Building Society (1808), 78 
.. T. 393. See Bamarde. Tomeon, [IbW] I Ch. 374, 302. 

(f) lie Counties Conservativs Permanent Btw^ Building Society t [1000] 2 Ch. 
il9, 

(m) [hid, 

(«) Rs Middleehrought Redcar, Saltbum-hy-the»Seat and Clet-ehnd Pietn t 
^^ermanent Benefit Bunding Society Bo, 2 flSSd), 53 L. T. 203. 

(e/^ Re Doncaster Permanent Benefit Building and Imesiment SociHy (1666), 1 1 

(t») Ciril ProoeJure Act, 1633 (3 A 4 Will. 4, c. 42), «. 26 ; Re BJackhum and 
rHstrid Building Society, [1868] W. N. 22, C. A. 

(q) Rs Black^m and Dietrict Building Society, supra; Re Sunderland IWh 
I'oiiwrvo/ Building Society (1600), 24 U. li. D. 304. 

(i^ Perratt ▼. London Scottish Permanent Benefit Budding SocUiy (1888), 60 

" (O Buildiog Societies Act, 1836 (6 & 7 Will 4. c. 32). s. 1. 

(0 Building Sooietiet Act, 1674 (37 ft 36 Viet c. 42), a 16 pd). The most 
isum object with which fines srs imposed is ss a puniAmsnt for non-payment 
if sahseriptions or other dues. 

(a) CSompare Rs Jl/racomhe Permanent Mutual Ben^ Building Boeistg, [10011 
I Ch. lOS, pw Waiobt. J«, at p« IIU. 
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The liability to be fined is in some cases, as, for instanee, in that 
of executors or administrators of deceased members, a test of 
membership (h), 

760. Fines are not penalties (c), nor are they interest by way of 
a penalty (d). In the case of unincorporated societies (e), fines that 
are unreasonable, such as those that are cumulative in arithmetical 
progression (/), cannot be enforced (g) ; but if possible the rules will 
m BO construed as to make the fines reasonable (h), and if reasonable 
they will be enforced (i). 

No interest is chargeable on fines unless the rules otherwise pro- 
vide (A:) ; but fines secured by covenant in a mortgage form part of 
the principal in foreclosure, and are payable with interest (f). 

Fines for non-payment of fines may be recovered, if the rules so 
provide (m). 

If the rules as to fines be not duly enforced, they cannot, as in 
liquidation proceedings, be revived against those members who have 
been allowed to escape their effect (n). 

The fact that fines are not entered up against a member by the 
proper official does not absolve the member from liability (o). 

Sub-Sect. 2. — Forfeiture, 

761. Forfeiture usually takes place on non-payment for a definite 
period of subscriptions and fines, when the sums already paid by the 
defaulting member become forfeited to the society (p). Kules as to 
forfeiture of shares (<y) will be enforced by the court, if reasonable (r). 
The forfeiture will, as a rule, take effect, not ipso facto on default, 
but at the option of the directors (a). But although the forfeiture 
is binding so far as the shares are concerned, the shareholder is 

(t) A'nosr ▼. Shqiherd (18G0), 2 L. T. 351. 

(r) Pitkinytm v. Baker, (18771 W. N. 210. 

(•/) Parker v. Butcher (1867), L. 11. 3 !•>}. 762. 

(e) l^umably the Mmo would be hold true of incorporated societies, but 
the building Societies Acts, 1874 and 1894 (37 & 38 Viet c. 42; 57 & 58 Viet, 
c. 47), contain no provision similar to that iu a. 1 of the Building Societies Act 
1836 (6 & 7 Will. 4, c. 82). 

(/} Be Tierney (1874), I. It 9 I. As to what fines are reasonable, aeo 
Parker r. Batcher, euttra ; JHikington v. Baker, eiipra, 
iy) lovejtty v. Mulkem (1877), 46 L. J. (CH.) 630 ; Be Middltebrough Building 
Society (1884). 54 h. J. (cil.) 692. 

(h) Lo^ojf V. Afulkem, enpra. So© Be Ttemey^ eupra, 

(i) Jbid, 

Ik) Parker v. Butcher, eupra; Jngiidhy ▼. iltfey(1873), 28 L. T. 65. 

(/) l*T09ideni Permanent Building Bocietv v. Oreenhiil (1878), 9 Ch. D. 122; Be 
Knight, Kk parte Voima (1882). 21 Ch. D. 442, C. A. 

(m) /hr Mtddleehroagk Building Seessfy, enpra, 

in) NoriA BriKeh Building Se^y ▼. li*L«lan (1887), 14 E. (Ct. of Sees.) 827. 

(0) Handley v. AWmer (1861), 26 Beav. 362. 

( p) Irvine and FuBeritm l*rvperiy Inveetnmdand Building Society v. Cuthherieon 
(l905).8F.(Cto(8eaa.)l. 

(</) For the statuUny proviaiona as to forfeitoie, see n. 361 , ante, 

M CM f . CM (lisS). 1 a a (K. a) i»7. 

(1) Moere v. Bawline (1859), 6 C. B. (k. ».) 288, per Btlks, J., at p. 810 ; 
B, T. HKyneemri (lS64k 4 B & B. 820, per ButcxBUEli, J^., at p. 835. Compare 
Big^eOm(im},l4,KllSil,m{ufmpeakjmm). See, however. /retiieM 
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pot therefore absolved from all relation to the soeiety. He may, for 
inetanoe, etiU be liable to be placed on the list of contributories in a 
winding-up (Q. 


Part VIII. — Advances. 

Sect. 1. — In General, 

762. The general law of mortgages applies to mortgages taken 
by building societies as a security for advances made to members (a). 
The same law also applies to the questions which arise incidental 
to such mortgages, such as the presumption that a tenant for life 
who pays off the amount secured by a mortgage intends to keep the 
charge alive for his own benefit (f»), and the postponment (c) of 
a legal mortgage to a subsequent equitable security on the ground 
of negligence in the custody of the title-deeds (d). 

763. Although an infant is capable of being a member of a 
building society (e), he cannot execute a valid mortgage to secure 
sums advanced to him by the society (/); but if the advance has 
in fact been used to complete a purchasu by the infant, the society 
will be entitled to stand in the shoes of the vendor and to enforce 
the vendor’s lien (^). 

764. An executor may in his representative capacity give a valid 
mortgage to secure sums advanced to him by a building society for 
the purposes of the estate (A). If, to obtain the advance, the 
executor becomes a member of the society and renders himself 
liable to farther payments, the liability for these will be merely 
personal although they are express^ to be secured by the 
mortgage (i). 

765. A society established after August 25, 1894, may not cause 
or permit applicants for advances to ballot for precedence, or in 


(/) St. CUerge's DeneJU Building Society (1858). 6 W. R. 766. 

(rt) Provideni Permanent Building Soaetg v. Qremhill (1878), 9 Ch. D. 122; 
BtU V. Lmdon and South Weetem Bank, [1874] W. N. 10. For tho gouoial law 
of mortgam. see titlo Mobtoaoe. For forms of mortgagee to building aociotiot, 
«ee Encyclopiodia of Forma, VoL IIL, pp. 43 et ee*/. 

{b) Be Harvey t [1896] 1 Ch. 137, C. A. Soe, as to this presumption, titlo 
hlOBTOAOB. 

(c) See Horthem C&untiee ^ England Eire Insurance Co. ▼. Whipp (1884), 26 
Ch. XI. 482, C. A. ; and titlo Mortoaqb. 

Oanide v. Liverpool Bailway Permanent BmeJU Building Society (1897), I 'J 
T. £. 189, C. A., wnere tho oobcitor of the society obtained possession of and 
dealt with the title<4eeds of property ho bad mortgaged to tho oooioty. 

(e) Building Sociotioo Act, 1874, e. 38 ; Friondly Si^ieties Act, 1829 (10 Ooo. i, 
c. 66), a. 32. 

if) Nottingham Permanent BmeJU Building Sodeig v. Thurstan^ [1^] A. 0. 6. 

a) Vruikskamk ▼. Dujfln (1672), L. B. 13 £q. 666 ; Thorne v. Thoms, [1693] 3 
C3k. 196. 

(*} Thome ▼. Thome, eupra. 
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snrr.i. any way make the granting of an advance depend on chance or 
In General lot(k). 

Trsn^er of 766. A mortgage in favoar of a building society can be transferred 
with the consent of the mortgagor (1). 

Atmiua value 767* In ascertaining whether the annual value of the estate 
of an advanced member of a building society, who has mortgaged 
^ his estate to the society, is such as to entitle him to be placed on 

the register of county voters, no deduction is to be made for such 
part of the annual payments under the mortgage as represents 
principal (m). 


Freehold, 
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leaeehold 
property. 
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Sect. 2. — Security on which Advancei may be made. 

768* The nature of the security which may be accepted by 
building societies is shown by their object, which is to make 
advances to members out of the funds of the society upon the 
security of freehold, copyhold, or leasehold estate (n). But the addi- 
tion of collateral personal security will not invalidate an otherwise 
good advance, though the propriety of the advance must be tested 
as if no such ingredient entered into it (o). 

An advance on the security of any other description of property, 
f.ff., the shares of a member, is beyond the powers of a society (p). 

No fwlvance may be made by an incorporated society on land 
subject to a prior mortgage unless such prior mortgage is in favour 
of the society making the advance (^). This prohibition seems 
to extend to any device by which a first mortgage is turned into a 
second mortgage (r). 


(TnHcr 769. Land registered under the Land Transfer Acts, 1876 and 

Aou!*^** 1897 (i), may be charged by the registered proprietor in favour of a 

(A) building Societiea Act, 1894 (57 & 58 Tict c. 47), 8. 12. Aa to altering 
tho ru)o« when they provide that advances may be balloted for, see p. 334, ante, 
U) Hr Humnry and [lb97] 2 Ch, 351, 0. A. , per LlNOUEY, L.J., at p. 359. 

It oas not yet been decided whether such a mortgage can be tranaferr^ without 
such consent, but the liotter opinion aP{)oart to be that such a transfer would be 
invalid; see ihidL; VUUr HnUding v. Olmtm (ISSS), 21 L. R Ir. 

121. Aa to tho effect of amalgamations of societies or the transfer of the 
engagements of one society to another, see p. 391, pott, 

(m) HolMon v. Cope (1871), L. B. 6 C. P.292; Holtueon v. Dankley (1663), 15 
V. U, (K. s.) 478. See Voptand v. DartteU (1848). 6 C. B. 18; Ikamieh v. Siuke 
(Ovrrffrri) (1851), 11 0. B. 29. As to oounty voters, see title Elsctions. 

(») Building Societies Act, 1874 (37 & 38 Viot & 42), s. 13 ; Cvlkme v. London 
anti Sahnrhan Omerat Prrmaneot ftuilding Sodety (1890), 25 Q. B. I). 485, C, A., 
Kf Likdubt, L.J.. at p. 488. See p. 323, auU 

{c) Shrjffield and SeafA Yorkshhe Permnnmt Ituioliug Society ▼, Aizleuot'^d 
(1889), 44 Ch. B. 412. 

( ;») CuHerne v. London and SuhitrUtu Oeneral Permanent Building Society ^ eupra, 
(ty) Building Societies Act, 1894 (57 4t 58 Tiot. c. 47), s. 13 (1). Thisprohibi- 
ttou dues not apply to an uninoontoratod society nor to any society in Scotland 
or Ireland whion was on August 25, 1894. authorised by the rules to make 
advances on second mortgage (ibid,, a 13 (2)). 

(r) PorUm Jdund Buildti^ Society v, lAirriay, [1895] 2 Ch. 298, C. A., decided 
on the effect of a rule against advauoes on second mortgage^ where the society 
}>ostpunsd their firet charge to that of another mortgagee. 

(«) 38d89Vi«to.87;60«;61 Victo.e6. As to thsM Aete genaveUy, see 
title Rial Pwomar tm Osatheu Rial. 
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building sociefy by means of a mortpage made in pursuance of or Bm. s« 
consistent with tiie rules of the society, and the mortgage will lie Security on 
deemed to be a charge made in the prescribed mauuer and will which 
be registered accordingly (t). Adyances 

In order to enable the society to retain possession of the mortgage he 

of registered land for the purpose of indorsing thereon the statutory 
receipt on discharge, the original mortgage will, if they wish, be Delivery of 
delivered to them after registration upon their delivering at the 
registry a copy verified by the signature of the secretary, which 
copy will be admissible in evidence without the production of the 
original (a). The copy need not be 8tami)ed, but will be filed at 
the registry (b). 

The origin^ mortgage when delivered to tlie society will ho CaneeDntioo 
indorsed witli a certificate of registration and thenceforth treated 
as the certificate of charge, and must be indorsed from time lo time ^ 
with notes of the various dealings, and on discharge of the security 
will be dtdiverod up, cancelled, and retained in the Land Registry (c). 

770. W’bere a mortgage to an incorporated society includes copy- MortiPHreof 
holds, the society may require the lord of the manor of which the 
copyholds are held to admit such persons, not more than throe in 
number, as the society appoints to be trustees on iis behalf as 
tenants in respect of such copyholds, on payment of the usual 

fines, fees, and other duos [tayable on the admission of a single 
tenant, or the lord may admit the society as tenant on payment of 
such special fine, or compensation in lieu of fine, and foes as may 
be agreed upon (d). 

Sect. 8. — Comtruction and Effect of Mortgagei, 

771. A provision in a mortgage that, on default being made of impHed 
payment of an instalment, the whole sum secured shall immediately ^t*"**^ ^ 
become payable, implies a covenant to pay accordingly upon which ^ * 

an action may be brought (c). 

A covenant in a mortgage to observe the rules of the society in Covensnt to 
effect incorporates in the mortgage the material provisions of the o**®***® 
rules, and these provisions will bind a subsequent mortgagee 
having notice of the covenant (/). 

If the rules of a society make provisions for the payment of Set^of 
subscriptions by advanced members, the society may apply the 
subscriptions towards the discharge of the amount owing on the ^ 
mortgage ( g). If in such a case the member dies before the moneys 

(0 Land Tranafor Act, 1897 (60 & 61 Viet c. 65), b. 9 (3). 

(o) Land Transfer Rules, 1903, r. 121. 

(b) Ibid. 

(c) Ibid., r. 122. 

la) Building Sodetiee Act, 1874 (37 A 38 Viet c. 42), a. 28. 

(e) Shtrriff v. Glenton (1873), 28 L. T. 65. Sne further, aa to such a provision, 

Wallingford y. MtUiutl Society (1880), 5 App. Caa. 686 ; Keene v. Bieeoe (1878), 6 
Ch. I). ^1 ; Cordingtey v. AUianei Society, [1887] W. N. 220 ; and title 
Mortoaob. , ^ 

(/) Andrew v. City Pemument Benefit Building Society (1881), 44 L, T. 641, 
where tl^ rolea gave the society the right to oooaolidate. Aa to the effect of a 
•uboequent altei^on of rulee upon the righta of the mortgagor, aee p. 334, ante. 

{§) iffooEoA V. Berkeley Mutmf Ben^ jSuUding (1890), 50 L. (CU.) 
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secured by the mortgage are fully paid, and the mortgage is paM 
off without recourse to the amount paid as subscriptions, this 
amount must be paid to his legal jiNsrsonal representatives, and 
they are the only persons who can give a valid discharge to the 
society (/t). 

"Where the rules of a society stipulate that an applicant for an 
advance shall make certain weekly payments until the advance is 
made, and after the execution of the mortgage shall repay the 
advance by certain quarterly instalments, any ^vanced member is 
entitled to set off sums paid in respect of the weekly payments 
against the instalments first becoming payable (i). 

Sect. 4. — liedemption, 

772. Any society established after August 25, 1894, or which 
substitutes a new set of rules for its existing rules after that date, 
must set forth the conditions upon which a borrower can redeem 
the amount due from him before the expiration of the period for 
which the advance was made, with tables showing the amount due 
from the borrower after each stipulated payment, unless the 
llegintrar is of opinion that such tables are not applicable (/:)* 

773. A fundamental difference exists in most cases between a 
mortgage to a terminating society and one to a permanent society. 
I'he former generally secures the payment by the member to whom 
the advance is made of the future subscriptions payable on the 
shares in respect of which the advance is made (the number of such 
subscriptions being usually not easily ascertainable), together with 
all fines and other moneys payable oy the member to the society 
under the rules. A mortgage to a permanent society generally 
secures the repayment of the sum advanced with interest and 
possibly a premium by a definite number of instalments in accord- 
ance with tables in the rules, and also any fines or other moneys 
which may become payable by the member to the society under the 
rules during the continuance of the society (f). The result as 
regards redemption is that, while there is generally little difficulty 
in ascertaining the amount payable on redeeming a mortgage to 
a })6nnan6nt society, it is often not easy to determine the amount 
payable on redeeming a mortgage to a terminating society, though 
sometimes in this case also the number of instalments is fixed (m). 


the being practically to give tbe eociety a ebar^ on tbe amount paid 
as subsfTiptiona, and pro fainto to increase the margin on Sbe mortgage. 

(h) lit hurUm (1S97). 13 T. L. E. 276. 

(i) Ingiu V. C^re, [1S69] W. N. 131. For another case of oonatruction, but 
one which decides no question of principle, see HVeAei v. Bouik Lowhm EquUahh 
ilHildiug Swdety (1397), 13 T. Ij. 291. 

(6) Building Bocietiet Act, 1S94 (57 A 58 Tiot o. 47), a. 1 (e). Befme 1874, 
though the rules of building societies generally made provision for the redemp- 
tion of mortgagee, the amount payable upon Memption was often not dearly 
to be asot<trtattH*<i from such nilea. 

(/) See Davidtsm, Precedents and Forma in Conveyancing, 4th ed., Vol. II.. 
WtX IL. p. 7<H, 

(w) See turktr ▼. Bvither (18671, 1«. E. 3 Eq. 762 ; Sparnm t. Former (1859), 
26 Bsav. 611. For tho distinetm Votwoon tetminmting sad pannanont todetiM. 
•eepp.325,326,aiili, ^ 
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774. In the esas o! an ordinary ftenninating sooiely the mortgage 
of an advanced member is only redeemable on payment of the amount 
of all moneys which would become due under the rules during the 
period during which the society continues. In some oases the 
period taken for this purpose is the probable duration of the 
society (n), in others its longest possible duration (o). Where the 
rales dealing with redemption permit it on payment of subscrip- 
tions for a fixed term of years, an advanced member is entitled to 
redeem in accordance with those rules, although on the construction 
of the rules as a whole he may be personally liable for further 
subscriptions (p). 

In general redemption will only be permitted in accordance with 
the terms of the contract of membership and security as contained 
in the rules of the society and the mortgage deed. Thus, a 
member may not be entitled to redeem upon payment of the 
amount by which the sum advanced to him exceeds the subscrip- 
tions which he has paid and the proportion of profits to which he 
is entitled, but only upon the terms of paying all future subscrip- 
tions without any deduction by way of discount {q)» Where the 
construction of the rule is clear, an advanced member redeeming 
may be entitled to the same proportion of profits as an unadvanced 
member would have been entitled to on withdrawing, notwithstand- 
ing that taking an account on this footing will occasion incon- 
venience or even absurdity (r). Similarly, an advanced member 
redeeming may be entitled to a bonus according to the agreement, 
although it has been declared by mistake on too high a scale («). 
As a question of construction, an advanced member may be allowed 
to set off redemption moneys paid by him although redemption 
moneys are not expressly mentioned in the rule (t) ; and the 
combined effect of the prospectus and rules of a society may 
entitle the society to add a premium to the actual sum advanced 
and to charge interest on the combined amount and demand 
payment of the whole from an advanced member seeking to 
redeem (a). 

775. A member must on redemption pay all fines which have 
been stipulated for (6), but without interest thereon (b), unless there 
is express provision to that effect (c). If a mortgage purports to 
secure all subscriptions and other moneys becoming due from the 
mortgagor to the society, the words ** other moneys" must he read 
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^(<2 1 H, & Tw. 301 ; Seaqrave v. Pcpe (1852), 1 Do O. 

\o) Flemi^ ▼. Sef/(1S54). 3 De G. M. A G. 997. 

[p) Sparrowr. Farmer, (1859). 26 Boot. 511. Soe also Handley v. Farmer 
(1861), 29 Beav. 362. 

M Motley T. Baker, tmpra; Beagrave v. Pope, eupra, 

I ri Fiemuuf v. Se^, empra, 

M Areker ▼. Harrieom (1857), 7 Do G. H. A G. 401 
m 5m«fA T. I^ngtom ll$d9), 1 Do G. F. A J. 120. 

la)Harpey r, Mweie^pal PermaaeiU InveAmeni Building Society (1884), 26 
Ob* J). 273, 0. Am 

(5) IMbr T. Bmkker a867), L. B. 3 Eq. 762. 

{«) Prevideui Penmm mi Building SocAAy e. QreenhiU (1878), 9 CSl D. 122. 
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as ^juidem generii with the preceding words, and will, therefore, 
not include moneys due from a member in his character as 
secretary {d). 

776. Where there is a special contract to that effect, advanced 
members must on redemption pay their proper proportion of losses 
sustained by the society (e). But such liability can only be enforced 
in the manner prescribe by the contract and the rules (/). In 
the absence of a special contract, an advanced member who has 
discharged all the payments dne in respect of his security is entitled 
to be released without contributing to losses sustained after the date 
of the advance (p). When an advanced member has paid all that 
is due under the rules and the terms of his mortgage and has had 
the statutory receipt indorsed on his deed he ceases to be a member 
of the society, and is not liable for any losses {h)» 

777. The right of an advanced member to redeem on payment of 
the sums for which he is liable under the mortgage and rules con- 
tinues notwithstanding that the society is being wound up (i), but 
an advanced member of an unincorporated society in such circum- 
stances must in addition pay the amount of any call made upon 
him for the purpose of satisfying the claims of outside creditors and 
costa of winding-up (j)* 

Sbot. 5. — Enforcement of Mortgage, 

Sub-Sect. 1.— -Sara, 

778. A society is not a trustee of a power of sale contained in a 
mortgage. If tlie society exerci»-es the power bond fide for the 
purpose of realising the debt, without corruption or collusion with 
the purchaser, the court will not intei fere even although the sale 
be very disadvantageous fjc). But on a sale in exercise of the power 
the property cannot be sold to the secretary, solicitor, or other 


i d) BaiUt ▼. Sunderland Equitable Building Society ^ [1886] W. N. 191. 
c) Be Albion Mutual Permanent Benefit Building Society (188^, 43 Ch. D. 
n. ; Be H «#l Riding of Yorkehiro Permanent Benefit Building Society (1890), 
43 C3i. D. 407. As to such a liability being imposed by rules subsequently 
to tbs mortpige, see p. 334, ante, 

{ / ) Durham and Northumberland Working MenU Permanent Building Society 
T. iMrideon (1892b 61 L. J. (q. B.) 473, 0. A., where on the rules the liability 
waa held euforosanls by dsduotiona from the amount sunding to the credit of 
the member, not by surcharge. 

fg) Buckle V. Lordonny (1887), 36 L. J. (CB.) 437. The increase of the 
liabilities of an adranced member by an alteration of the rules has already brnn 
dealt with at p. 334, ante, 

(k) Be fPeei Biding of Yorkehire Permanetd Benefit Building Sodety, Eae parte 
Pdllman (1690), 4b &,D, 463, e j 

(i) Brownlie r, Rueeetl (1683), 6 Ato. Caa. 233 ; Toeh v. North Britieh Budding 
Boemy (1886), 11 App. 0^ 489 ; Be ibmeaater Permanent Building Society (1866), 
UR. 3^. 138; Be Middleebrough etc. Budding Society (1889), 68 L. J. (cB.) 

ij) Be Weet Lemdm emd General Penmanent Ben^ Budding Society^ [1894] 2 
Oh. 832. 

(A) Warner r, Jacob (1882), 20 Ch. D. 220. Aato a mortgagee's power of eale 
Me thk ICosEoau 
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Agent of tbe society acting in the matter of the sale. Any attempt 
at such a sale will be set aside as invalid ( 1 ), 

A power of sale in a mortgage executed in pursuance of an 
agreement to that effect contained in a niemorandutn accom- 
panying a deposit of title-deeds with a building society to secure 
an advance will not be invalidated by the fact that between 
the respective dates of the deposit and the mortgage the pro- 
perty has been sold and conveyed to a purchaser subject to the 
charge created by the deposit. On an exercise of the power of 
sale by the society the person to whom the property has been con- 
veyed will hold the legal estate as a trustee for the purchaser from 
the society (wi). 

A powder iu a mortgage for the trustees or trustee for the time 
being of the society to soil in case of default cannot be exercised by 
an individual to whom the mortgage has been transferred by the 
society (n). 

779 . The amount which a society is entitled to retain out of the 
proceeds of a sale will depend on the terms of the contract con- 
tained in the mortgage and the rules (o). A building society having 
notice of a subsequent equitable mortgage and selling or joining 
with the mortgagor in a sale will be responsible to the equitable 
mortgagee for the surplus proceeds of sale (p). 

If a meml)er who has executed a mortgage to a society die intestate 
leaving an ififant heir or co-hetress, the society may, after selling 
the mortgaged premises, pay to the administrator or administratrix 
of the deceased member any proceeds of sale, not exceeding £150 
in amount, which may remain in the hands of the society after 
paying the amount due to the society and the costs and expenses 
of the sale. The sum so paid is to be considered personal estate, and 
liable to duty accordingly (q). 

The purchaser of property sold under a power of sale is some- 
times required to become a member and is liable accordingly (r). 


Sub-Sect. 2.^Foreclo9ure, 

780 . A building society is, like other mortgagees, entitled 
to a decree for foreclosure («), unless the mortgage is in the 
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(/) Afartntiftn v. Clou et (1882), 21 Ch, D. 857, 

(m) Leigh ▼. Lhyd (1865), 2 De O. J. & S. 330. 

) Re flumney and Smithy [1B97] 2 Ch. 351, C. A 
Maiterson r, ElderJUid (1869), 4 Ch. App. 207, where on the express terms 
, he rules the portions of future instalments attributable to interest wore 
retained; Re OohUmitK Ex parte Osborne (1874), 10 Ch. App. 41, where, in the 
absence of express provision, the interest ^rtion of future instalments was not 
allowed to be retained; Re 0*Dotiohoe (1876), L B. 10 Eq. 221, wliere on the 
express terms discount was allowed on mture instalments. 

(p) West London Commercial Rank v. Reliance Permanent Rnilding Society 
(1885), 29 Ch. D. 954, 0. A, decided on general principlea, 

(q) Building Societies Act. 1874 (37 & 38 Viet o. 42). s. 30. 

(r) Handley v. Farmer (1861), 29 Beav. 362. 

fs) Pfwident Permanent Bunding Society v. OreenhiR (1878), 9 Ch. D. 122; 
Budding Societies Act, 1874 (37 ft 38 Tict c. 42), a. 13. Tbe form of decree 
will usc^y be the same ae m the case of an ordiniuy mortgage {Bell v. London 
md Bonik Western Bassk, [1874] W. K. 10). In some cases rsferenos has been 
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form of a trust for sale, in which ease the proper remedy is a 
sale (t). 

Where the sum actually advanced is less than £500, although the 
mortgage is expressed to secure a larger amount, the proce^ings 
may be taken in the county court (u). 

A society is entitled to add the costs of foreclosure proceedings to 
its security (u?), unless its conduct has been unreasonable or improper, 
in which case it may be deprived of its costs and may also be 
charged with interest on the balance (if any) in its hands (a). 

Land acquired by foreclosure or surrender or other extinguish- 
ment of the right of redemption must be sold as soon as conveniently 
practicable (/>). 

Sub-Sect. 3 . — Proof in Bankruptcy. 

781- If an advanced member become bankrupt, and the society 
prove in the bankruptcy for the amount owing, the proof may 
properly include the value of such parts of the future instalments 
as represent interest, but a rebate must be deducted from such 
parts of the future instalments as represent principal (c). A 
premium is in the nature of capital (d). 

Sect 6. — Discharge of Mortgage. 

782. When the moneys secured by a mortgage or further charge 
to an incorporated society have been paid and discharged, the 
society may execute a reconveyance of the mortgaged property to 
the then owner of the equity of redemption, or to such persons 
and to such uses as he may direct (e). An unincorporated society 
likewise may, on payment off of the mortgage, execute a 
reconveyance (/). 

783. In the case of both incorporated (si) and unincorporated (/i) 
societies an alternative mode of revesting the property is provided 
by statute. Tlie society may, if incorporated, indorse on or annex 
to, and, if unincorporated, indorse on, the mortgage or further 


miido to the rulea (Jngoldby v. BUfy, [1873] W. N. 38 ; Boney v. Charter^ [1887] 
W. N. 32). See lueo for « special form Setoo, Forms of Judgments and Orders, 
€th ed. 2124. As to foreclosure generally, see title Moetoaox. 

Bchmiiter v. Mayhew (1862), 31 Beay. 37. 

(h) Shields^ IPhitley, and Ihstriet AmdlgamaUd Modd BrMdna Saddu v. 
BxchardA^ [1001] W. 106. See title CoUKTT COURTS. 

(m;) Coiterdl r. Stratton (1872), 8 Ch. App. 293. 

(a) Compare Durham and Northumbrrtand fPorking Men's Permanent BuHding 
Society V. Damdson (1892). 61 L. J. (o. B.) 473, C. A. 

(h) Building Sociotiee Act, 1874 (37 A 38 Viet o. 42), e. 13. 

(e) Bankruptcy Act, 1883 (46 A 47 Viot. c. 32), se. 37, 40, and Sched. U., r. 21 ; 
Be Jtrmme A iVvsgrove. parte Ador, [1801] 2 Q. B, 374, C. A. Be Phillips^ 
Ke parte Bath (1882), 22 Ch. D. 430, C. A., wnich wee a building eootetr oaee, 
ieno longer law on thispoiiit. See title Baitijiuptct aeo lirsoLVBiroT, VoL IL, 
p. 233. 

(d) Be Phittips, Sn parU Bath (1884), 27 Ch. B. 309. 0. A. 

(e) Building Sodetiee Act, 1874 (37 A 88 Viet o. 42), e. 42. The Teoonvey- 
ance cannot properly be made to anyone else tFonrth City MmtmU Bendti 
Buiidima Society ▼. Bwtaei* (1879), 14 Gh. B. 140, per JMasKL, M.B., at p. 146). 

(/) At /Niyt(Ko.^(1803). 82Beav.483. Otmpm Oarlide Bankinf y, 
n4iii^(i883],»cai:B.aMEfrMiid^ ^ 

W Buihl^ fixeetiai Aot» 1874 (37 4t 88 Viet e. 42), e. 4S. 

(4) BiuldiiitSooiatimAfit,1886(8 4 7Wi2L4,e.82),El^ 



Part VUI.— Advanck. 


871 


charge a receipt; and such receipt vacates the mortgage or further 
charge, and vests the property comprised in the security in the 
person for the time being entitled to ^e equity of redemption. 

If the society is unincorporated, the receipt must be in the form 
specified in the rules of the society and signed by the trustees (t) ; 
and if incorporated, it most be in the form specified in the schedule 
to the Building Societies Act, 1874, executed under the seal of the 
society, and countersigned by the secretary or manager (j). 

A statutory receipt may be delivered as an escrow (k), 

784. A statutory receipt, whether the society is incorporated (/) 
or unincorporated (m), operates to convey the legal estate to the person 
who has the best right to call for it. If there are subsequent 
incumbrances, this will in most cases be the next incumbrancer in 
point of time, but this is not necessarily so. The legal estate will 
vest in a person who, without notice of an existing second mort- 
gage, pays off the building society and receives the title-deeds with 
a statutory receipt indorsed on the mortgage (n). 

The legal estate vests in the person to whom it passes for all 
purposes. Accordingly, if in the case last mentioned the person 
who pays off the building society makes a further advance to the 
mortgagor on the security of the property comprised in the mort- 
gage without notice of the second mortgage, he will be entitled to 
tack ; and the further advance will be payable in priority to the 
second mortgage, which was prior in point of time (o). 

A statutory receipt is a final discharge, and after it has Iteen 
given no claim can be made by the society in respect of any sum 
secured by the mortgage, even though the receipt was given under 
a mistake (p), 

785. If a mortgage or further charge in favour of an incor- 
porated society has been registered under any Act for the 
registration or record of deeds or titles (q), the registrar, or his 


(») Building Societies Act, 1S36 (6 & 7 Will. 4, c. 32), s, 5. 

ij) Bufiding Societies Act, 1874 (37 & 38 Viet. o. 42), s. 42. 

(ft) Lloyd$ Bank, Ltd, y. Btdlock, [1896] 2 Oh. 192, where the mortgage with 
inaoned receipt was handed to the solicitor of the society to be delivered on 
payment off, and he, without receivi^ payment, dealt fraudulently with the 
proiwrty, without, however, thereby affecting the title of the society. 

(l) Fourth CSty Mutual Benefit Building Htfciety v, Williams (1879), 14 Oh. li. 
140; Saugnterv. Coc/irane(l884), 28 Ch. D. 298. 

(m) Pease ▼, Jackson (1868), 3 Ch. App. 676; iMvrrenre r. Ckmtnte (1874), 31 
L. T. 670 ; Rvhinsm v. Trevor (1883), 12 Q. B. D. 423 ; lioeking v. Smith (1888). 
13 App. Oss. 682. 

(«) CroslAe^IlUl y. Sager, [1908] 1 Ch. 866; and cases cited in notes (/) 
and (m), sujjra, 

(o) Hosking v. Smith (1888), 13 App. Cas. 682. As to tacking, see title 
Hortoaob. 

(p) Harvey v. Mutdeipal Permanent Inveetmmt Building Society (1884), 26 
Ch. D. 273, C, A , overruling Farmer v. Smith (1859), 4 IL & N. 196 ; LowUm and 
CoHtUy UuU^ Building Society v. Ang*ll (1896), 66 L. J. (fit B.) 194. These 
two oaaea were deddM in connection witn incorporated societiea, but as the 
provisions in the Acts of 1836 and 1874 are alike, it may be assumed Uuit the 
law ia the same in the case of an unincorporated society. See also Priettley v. 
Honwood (1864), 10 L. T. 646. 

(9) For registration of deeds and titles generally, see title Rial Frovertt 
ABp Crattbls Ebai;, 
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deputy or assistaut, or tbe recording officer, as the case may be, 
must, on production of the statutory receipt verified by oath, 
make an entry opposite the entry of the mortgage or charge to 
the effect that the mortgage or charge is satisfied ; and the entry 
will have the effect of clearing the register or record of the 
mortgage* The officer must also give a certificate, which may be 
either indorsed on the mortgage or charge or separate, to the 
same effect as the entry. The certificate will be received as evidence 
in all courts and proceedings without any further proof (r). 

In the case of both incorporated and unincorporated societies an 
instrument of discharge of a charge under the Land Transfer Acts, 
1875 and 1897 (s), in the required form, under the seal of the 
society, if incorporated, or under the hands and seals of the trustees 
or other proper officers, if unincorporated, and in either case 
attested by the secretary, has the same effect in vacating the 
mortgage and vesting the estate as a statutory receipt (t), 

A statutory receipt is included in the definition of “ assurance ** in 
the Yorkshire Registries Act, 1884 (u). 

786. If a mortgage to an incorporated society comprising 
copyholds or lands of customary tenure has been entered upon the 
court rolls, the steward or his deputy must, on production of 
the statutory receipt verified by oath, make an entry and grant 
a certificate to the like effect as is above mentioned with regard 
to registered mortgages. The certificate is in like manner evidence 
without further proof (ir)* 


Sect. 7. — Stamp Duties and Income Tax, 

787. Mortgages to building societies are subject to the same 
stamp duties as ordinary mortgages, except that a mortgage by a 
member to an unincorporated society securing a sum not exceeding 
A*500 is exempt from duty (x). 

Statutory receipts by both incorporated and unincorporated 
societies and reconveyances by incorporated societies ere exempt 
from duty (u). 


788. A building society is liable to pay income tax on so much 
of the payments made by advanced members as represents interest, 
]irovid6d that income tax has not been deducted by the meml^r on 
jmyment (6). Advanced members are, however, entitled to deduct 
income tax on so much of the payments made by them as represents 


S liuilding SodeUei Act. 1ST4 (37 & Yiot. o. 42). •. 42. 

A Se Yiot. Q. S7 ; 60 A 61 Viet. o. 65. Fcr Iona of ixuAruiziefit of 
am MO lAod Trasafer Rules, 1003, r. 166, and Ponn 48: and Enovdotindia 
of Forma, Vol XI., p. 416. ^ 

tf) Land Xranafer llulea, 1003. r. 167. 

(tt) 47 A 48 Viet c. 54, a. 3. 8ee title Rbal PaorERTT Aim OHArma 
Its) Roilding 8ocieti«»a Act, 1874 (37 A 38 Viet c. 42). a. 42. 

(a) /M, a. 41 ; H o/lirr t. QUm (1848), 6 0. B. 662 ; Stamp Act 1891 (54 A 55 
Yiot o. 30). a. 80. 

(o) Building Sooietiaa Act, 1874 <37 A 38 Yiet e. 42), a. 41 ; Old liaitermt and 
DUirut Society r. Ckmmimianert of Inland lUvmm, [18081 3 Q. B. 

204 : Frimity aooietMa Act, 1820 (10 0«o. 4, o. 56), a 37. 

(5) t,eed» Bmildn^ Society v. Maliandaim^ U^OT] t Q. B. 402, C. A. 

Baa title laooiia Tax. 
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interest (c). The deduction must be made at the time of pajnnent, 
and if the deduction is not so made, the sum cannot afterwards be 
retained out of future instalments (d). 


Part IX. — Borrowing and Loans. 

Sect. 1. — Power to hon'ow and lend Money, 

Sub-Sect. 1 . — Incorporated Socitiiee. 

789. Any society incorporated under the Building Societies Act, 
1874, may receive deposits or loans at interest within the limits 
mentioned below from members or other persons, or from corporate 
bodies, joint stock companies, or terminating building societies {e). 

The rules of every incorporated society established after August 25, 
1894, and of every incorporated society which substitutes a new 
set of rules for its existing rules after that date, must set forth 
whether the society intends to borrow money, and if so within what 
limits not exceeding those prescribed by statute (/). 

790. In the case of a permanent society the amount for the time 
being owing by the society in respect of loans from all sources ( g) 
must not exceed two-thirds of the amount for the time being secured 
to the society by mortgages from its members (/t). In calculating the 
amount for the time being secured to the society, no credit may be 
taken for the amount secured by mortgages payments in res])ect of 
which were upwards of twelve months in arrear at the date of the 
society’s last preceding annual account and statement, or by mort- 
gages on properties of which the society had been twelve months in 
possession at the same date (t). It is immaterial whether the 
mortgages are mortgages in respect of shares or not so long as 


(f) Rt Ididdluhrough, Redoar^ SaUburn-ht/dhe-Sea, and Cieveland iJiatrict Ptr» 
manent Benefit Buildiny Society^ Ex parte Wythee (1885), 53 L. T. 49‘2, 

(tl) Ibid, 

Owing to the practical difficulties which arise in dealing with income tax 
questions in connection with building societies, tho Board of Inland Beyenue 
bos prepared two alternative schemes on the terms of which they are willing to 
enter into an arrangement with any society desiring it for tne payment of 
income tax, and dimnsing with any further ^estiou as to the liability of the 
society and its memMrs in respect of interest ^e arrangements are Mt out in 
a memorandum iaaued by the Board, which can be obtained on application at 
Somerset House. 

(e) Building Sodeties Act, 1874 (37 & 38 Viet. c. 42), a. 15 (1). 

(/) Building Societies Act 18SH (57 ds 58 Viet c. 47), s. 1. 

(y) See Re IVeet Riding of Torkehire Permanent lienefil Building Bodely^ 
hr parte Pullman ri890), 45 Ch. I>. 463, 467. 

(5) Building Sometiee Act, 1874 (37 & 38 Viet c. 42), s. 15 (2). The section 
contains a saving clausa preserving the rights of depositors and lenders in cases 
where eocietiee bad, prior to the passing of the Act, borrowed in accordance with 
their certified rules sums exoseding this limit. 

(») Building Sodeties Act, 1894 (57 A 66 Viet e, 47), s. 14. The section 
further ptwviSss that the va^ty of any depoeit or loan which was within the 
limit provided by law nt the time wb«i it was received should not be affected. 
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they are mortgages by members (A;). Each mortgage is reckoned as a 
security for im total amount payable thereunder, whether in respect 
of principal, interest, fines, or otherwise, and no discount is deducted 
from sums payable in futuro (1). 

In the case of a terminating society the amount for the time being 
owing by the society in respect of loans may either be a sum not 
exceeding the amount which would be permissible in the ease of a 
permanent society, or else a sum not exceeding twelve months' 
subscriptions on the shares for the time being in force (m)« A society 
cannot take advantage of whichever of these limits may at any 
given time be most advantageous, but must by its rules adopt one 
of them.(^ If at any time the amount owing by the society in respect 
of loans exceeds the limit adopted by the rules the borrowing is 
unauthorised, notwithstanding that the alternative limit is not 
exceeded (n). 

Overdrawing the society's banking account is borrowing (o). 

791. An incorporated society may not accept any deposit except 
on the terms that not less than one month’s notice may be required 
by the managers of the society before repayment or withdrawal. If 
this requirement is not complied with, the society and every 
director or member of the committee of management who is a 
party to the non-compliance is liable on summary conviction to a 
fine not exceeding XIO, and in the case of a continuing offence to 
an additional fine not exceeding JL*10 for every week during which 
the ofience continues (p). 

Every deposit book or acknowledjpient or security of any kind 
given for a 4®po8Jt or loan by an incorporated society must have 
printed or written therein or thereon the whole of the fourteenth 
and fifteenth sections of the Building Societies Act, 1874 (q). The 
omission to carry out this obligation does not, however, invalidate 
any security given for a loan (r), but the person or persons by whom 
such omission is made is or are liable upon summary conviction 
before justices at the complaint of the Begistrar to a penalty not 
exceeding (s), 

792. On the death intestate of a depositor having a sum not 
exceeding £50 in the funds of an incorporated society the directors 


{h) Wm4 Riding of Yorkahire Ptmanmi Ben^t Building ScHcreHv, Ex parU 
PHllman (1890), 48 Ch. B. 463, 467. 

(0 NnOh BuOding Sawdg v. Lwn (1889), 43 Ch. D. 138. 

I m) Building SocielMS Act, 1874 (37 ft 38 Viot o. 42), a. 16 (3). 

(ti) loohir T. WrigUg (1882), 9 a B. B. 397. 

I o) Brooka ft Ch. ▼. Sla^bum Ban^ (1884), 9 App. Cm. 867. 

4 >) Buildiiig^8ocieti«i Act, 1894 (67 ft 68 Tict. o. 47), a. 16. 

(V) 37 ft 3^iot. 0. 42, a 15 (6). S. 14 of tha Act of 1874 limits the liability 
of mamhara, as is which sea p. 362, sala. S. 16 dafinaa tha powar to borrow, 
aa to which aaa p. 373, atfti. As thssa saotioiis ara amandad by a 14 of tha 
Building Sodatiaa Act, 18M (6? ft 68 Viot a 47), that amandment should also 
bs printad, but thaia it no statutory rsquiramaot to that alfaot. 

(f) iti Qmrdum Fmnmmi BmiJIt Bmtding Socidtg (1882), 23 Ch. B. 440, 
0. A., f s fsaii d on othsr grounds mb mm, Mwmg v. SeoU (1884), 9 App. Oat, 
619. 

(f ) Building Socialiai Adi 1874 (87 ft 88 'Vid* a 43), a 43, 
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may pay the amount due to the person who appears to them to be hbct. i. 
entitled under the Statutes of Distribution {t) without taking out Power to 
letters of administration. Before making the payment the directors borrow and 
must receive evidence of the death and a statutory declaration that tlie Money, 

depositor died intestate, and that the claimant is entitled as above 
mentioned. Payment in this way is a complete discharge to the 
society, but any other person claiming to be next of kin or lawful 
representative of the depositor may take proceedings to recover the 
amount of the deposit from the person who has received it from the 
society (tt). 

Sub-Sect. 2. — Unincorporated Societies, 

793. An unincorporated society may borrow money to the Extent of 
extent (m*) and for the purp08e8(u) authorised by its rules, but not p>worto 
otherwise (b). A rule which gives an unlimited power to borrow is 

valid (c). It is not essential that there should be a rule giving an 
express power to borrow, if on the construction of the rules as a 
whole it appears that power to borrow is included within their 
scope (d), A rule giving power to borrow so as to make the 
members personally liable beyond the amount properly payable in 
respect of their shares would be ultra vires (c). 

Borrowing by ofl&cers in their own names on behalf of the society is norrowin^ hj 
borrowing by the society, so as to entitle the officers in the bankruptcy office™, 
of the lenders to set off against the debt other moneys due from the 
lenders to the society (/). Bo a society is liable for money in fact 
lent to it though the promissory note on which it was lent is one on 
which the directors, and not the society, are liable {g). 

Sect. 2. — Exercise oj Borrowing Powers, 

Sub-Sect. 1. — In General. 

794. A building society may attach conditions to the repayment Comntioiwof 
of money borrow^ by it in addition to those required by law as rti‘ayraeut. 
above stated, and these conditions must be complied with lieforo 

any action will lie against the society for repayment. Thus, a society 


(f) 22 & 23 Car. 2, c. 10 ; 1 Jac. 2, o. 17, «. 7. Soe further, title Descent and 

lUSTWIBUTlON. 

(«) Buildiug Societies Act, 1874 (37 A 38 Viet. c. 42), s. 29. See p. 353, ante. 
See generally, title Descent and Distribution. 

(w) Murray ¥. SaM (1884), 9 App. Cas. 519. 

(a) Moyt V. Sparrow (1870), 18 W. K. 400 ; Re Durham County Permanent 
Investment^ Lana^ and Building Society, ZAitriV Vase(lH7l), J*. R. 12 Ivq. 510. 

(5) Be itcUitmal Permanent Bene/U Building Society, Ex parte WilUamsfm 
(18^), 5 Ch. App. 309; Re Victoria Permanent Urnejit Building, Investment, 
and Presold l^md Society, HUVs Case (1870), L. B. 9 JEq. 605; Bichardsen T. 
WilliamsoH (1871), L. B. 6 Q. B 276; Re Professional, Commercial, and Indus^ 
trial Beneft Building Society (1871), 6 Ch. App. 856 ; Chapleo ▼. Brunswick 
Buildina Society (1881), 6 Q. B. D. 696, C. A. 

(e) Murray ▼. ScoU, supra, overruling Laing v. Beed (1869), 5 Ch. App. 4. 

Be Mutual Aid Permanent BeneJU Building Society (1885), 30 Ch. 1). 4.34, C. A. 

(f) Be West London and General Permanent BeneJU BuUding Society, [1894] 2 
Ch. 352. 

(/} Ex parU ClmOl, Be Davies (1861), 9 W. B. 380. 

(9) Heath V. Kidsgtimm Permanent Budding Society (1887), 82 L. T. Jo, 449 
(oottntj ooiiit cue). See p. 340, amts. 
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Baot. 3. iiiay require as a condition precedent to payment production by the 
Exercise of lender or someone authorised by him of a loan pass-book, given to 
Borrowing him when the loan was made (h)» A society may also stipulate that, 
Powers, if ^he available balance in hand is not sufficient to pay all lenders 
requiring repayment, repayments shall be made according to 
priority of notice (O* 


Giving of 
•eourity. 


renonil 
credit of 
membert. 


796. An incorporated society may give security for deposits or 
loans unless the rules expressly or impliedly "'forbid it (k). An 
unincorporated society may mortgage specific property to secure loans 
if the rules expressly or impliedly authorise it (0 ; but a mere power 
to borrow is not a sufficient ground for such implication, and a 
declaration in the rules that moneys borrowed are to be a first charge 
on the pro^rty of the society negatives such an implication (m). 

If security is given, it is a question of the construction of the instru- 
ment itself whether it amounts to a mortgage of specific property, 
or only constitutes a general charge on the assets of the society (n). 

The directors of a building society have no power to pledge the 
personal credit of the members as security for the repayment of 
moneys borrowed (o), and a rule professing to give them this power 
is ultra viren and void (p). The existence of such a rule will not, 
however, necessarily invalidate the rule giving the borrowing power, 
unless tlie two are so necessarily connected that the one must fall 
with the other (p). 


Socletv not 
l(»blo for 
uUrti virei 
borrowing. 


Sub-Sect. 2. — Kxce$tivt ExtrHat of Borrotoing Powera, 

796. Moneys borrowed by the directors of a society, whether 
incorporated {q) or unincorporated (r), in excess of its borrowing 
powers, create no debt as against the society ; and any securities 
given by the society to secure the loan will be ordered to be 
delivered up(if). Any moneys paid by the society to the lender in 
discharge of the loan may be recovered back by the society (f). If 


Ih) Atkinaon v. Bradford Third EquitahU Benefit Building Society (1890), 25 
Q. B.D.377. 


Ji) Brett r. Monarch Invcaiment Building Society, [1894] 1 Q. B. 367, C. A. 

(it) Thore is no statutory provision in regstd to this power of incorporated 
eotiiotisi to give charges on specitio usets as security for money borrowed by 
them. Ss. 15 (5) end 19 of the Building Societies Act, 1874 (37 & 38 Viet. o. 42), 
contain references to security given for e loan which it is epparenily assumed 
that a society has power to give. 

(f) Murray f. Scott (1884), 9 App. Cas. 519, per Lord BLACKBUmr, at p. 556; 
Be Durham County Permanent Inieetment, Jjund, and Building Society, WBaona 
Vaet (1871), L. K. 12 Bq. 521; hutsooconMl, Moyey, Sparrow (1870), 18 W. liL400. 

fta] Murray v. Sor4f, eupra, 

in) Jonee v. Sumnaea Cambrian BenoM Budding Society (1880), 29 W. B. 382. 

( 0 ) Muftety ▼. Scott, supra, per Ix»rd SsuMOKB, at p. 538; Be Wed LtmdtM 
and QcnenU Permanent Benefit Budding Socitty, [1894J 2 Ch. 352. 

(p) its Mutmd Aid Permanent Ben^t Building Soddy (1885), 30 di. D. 434. 

U) Oroae v. Pieher, [1892] 1 Q. B. 487, 0. A,, per Lora Bsaxa, at p. 478. 

(rj Sroohs A Os. v. Blackburn Benefit Society (1884), 9 App. Caa. 857 ; Be 
Durham Ctmnty Permanent Invedmmtt Land, and Building SoctVfv, Aims* Cam 
(1871), L. B. ti Bq. 518. 

(s) Be Omnrdian Permanent Benq/it Budding Soeidy (1882), 23 CIl D. 440. 
♦ per ixenulUL. at n. 451. 

(«) meadAurn and bidirid Ben^ BnOdimg Soddg v. Oanl^fe, Brooke d Cb. 
(l885},29CkD,m,aA. ^ 
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the lender be the society’s banker, he will not, in taking the accounts, 
he allowed the benefit of the rule that earlier drawings out are, in 
the absence of specific appropriation, to be attributed to earlier 
payments in (a). 

The issue of a deposit note by an incorporated society, in accord- 
ance with its borrowing powers, to a person who had at an earlier 
date, when the society was unincorporated and was without borrowing 
powers, lent money to the society, does not improve the position of 
the lender, and the deposit note is unenforceable [h). 

797. When an advance to a building society creates no debt against 
the society because it is not authorised by the rules, the directors 
of the society, whether incorporated or unincorporated, are person- 
ally liable for the amount (c). It is not essential that the money 
should have been applied for the purposes of the society, or that a 
receipt or acknowledgment should have been signed by the direc- 
tors, if the money has been received by the person authorised, either 
expressly or by the course of business adopted, to receive deposits (d). 

798. If and so far as money lent to a society in excess of its 
borrowing powers has been applied in the discharge of lawful debts 
or obligations of the society, the lender is entitled to have his loan 
treated as valid, as the liabilities of the society are not thereby 
increased («). He is not, however, entitled to the benefit of any 
securities held by the creditor so paid (/). If the society has given 
the lender security for the amount of the loan, he may hold the 
security as a security for the amount applied in paying creditors of 
the society (g). If the money lent has been employed by the society 
in making advances and security taken in return, the lender to the 
society is entitled to such security as having been in fact acquired 
with his own money (A), and is entitled to the benefit of the whole 
amount payable under the security, notwithstanding that, owdng 
to the deduction of a premium or otherwise, the amount actually 
advanced by the society was less (i). 


(a) Brooks df Co, ▼. Blackburn Benefit Society (1884), 9 App. Cas. 857. A« to 
the general rule governing the appropriatioh of paymeuttii, eee Clayton*§ Case 
(1816), 1 Her. 672 : and title Bamkees and Banking, Vol. I., p. 686. 

(61 Ex parte WaUon (1888), 21 Q. B. D. 301, where the deposit note was issued 
on tne lender*! agreeing to refrain from legal proceedings to enforce repa 3 ’ment 
of the loan. 


(c) In the case of an incorporated society the liability is statutory (Building 
Bometies Act, 1874 (37 A 38 Viet, a 42), s. 43 ; Looker y, WriqUy (1882;, 9 Q. B. ll. 
397). In the case of an unincorporated society, the ILaoility depends on an 
application of tiie nrinciple of warranty of authority {Rickardstm v. Wiliwmson 
(1871), L. B. 6 Q. B. 276). 

(d) Chapieo v. Brunswick Building Society (1881), 6 Q. B. D. 696, 0. A. ; Oroes 
V. Eisher, f 1892] 1 Q. B. 467, C. A. 

(e) Btw^ A Vo, T. lUackbum Benefit Socie^, supra, Gompare Be Wrtxkamf 
MM, and CtmnaMs Quay BaU. Co,, [1899] 1 dL 440, 0. A. 

(/) Be Wrexham, HUd, and Oonnah*$ Quay Bail, Co., eupra, 

(g) Biackbum Building Society ▼. Cksnlife, Brooks A Co, (m2), 22 Ch. D. 61. 
C, A., not appealed against on this point. Brooks dk Co, v. Biackbum Bmefit 
Society, eupra; see ibid,, per Lord Blackbuen, at p. 866. 

(A) Biackbum and Dietrid Benefit Building Soeedy y, Cufdifft, Brotke A Co. 
(1885), 29 Gh. D. 902. 

(f) iMt BuOdeng Boddy r. Imu (1889), 43 Ch. D. 168, 
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Part X. — Surplus Funds. 


B«ot. 1. Sect. 1. — Investment or other Applicatiotu 

^r^clthe?^ 799. Unincorporated societies are, subject to the rules, autho- 
Application. invest their surplus funds in real or Government 

— * securities, in any of the chartered banks in Scotland, or in the 

inveBtment Bank of the Commercial Banking Company of Scotland, and 

poiited^^" not otherwise (k), power being given to alter, transfer, or sell the 

•ootetiBs. securities (f). The powers of investing trusty funds given by 
statute (m) to trustees do not apply to the funds of a building 
society, such funds being vested in trustees who have no power of 
investing, but only invest under the direction of the board of 
directors (n). There is no provision in the statutes defining what 
are ** surplus funds and, in the absence of any recorded decision 
on the point, it is presumed that they are such funds as are not, 
at the time of investment, required for efTecting the ordinary 
purposes of the society. 


invMtment 800. Incorporated socteiies, as the rules permit, may invest the 
surplus funds upon real or leasehold securities, in the public funds, 
a^ietiea. in parliamentary stock or securities, and in any stock or securities 
payment of the interest on which is guaranteed by Parliament (o), 
and in any security in which trustees are for the time being autho< 
rised to invest (p), and, if terminating societies, also with other 
incorporated building societies (g). They may also invest in 
Government stock through a savings bank, provided that the 
Government stock credited by the bank to the society does not 
exceed £500 stock at any one time (r). For the purpose of invest- 
ments in the public funds or upon the security of copyholds, a 
society or the directors or committee may appoint or remove 
trustees («). 


PurollAM of 
land. 


801. Funds of an unincorporated society may be invested in 
the purchase (whether from members of the society (0 or from 
strangers) of freehold estates even if the rules do not confer any 


(A) Friendly Societie® Act, 1829 (10 Oco. 4, c. 66\ •. 13, iocor{)orat6d in 
Ui« Building Dooieties Act, 1836 (6 ft 7 Will. 4, c. 32), bv s. 4, except as r^rds 
investments in savings banks, in which unincorpuvated building societies are 
expressly forbidden to invest by a 6 of tlie latter Act. 

(0 Friendly Societies Act, 1829 (10 Qeo. 4, o. 56), s. 13, incorporated in tbo 
Butldins SooietMe Act, 1836 (6 ft 7 WUl. 4, c. 32), by s. 4. 

(m) *Axiatee Act, 1893 (56 ft 57 Viet. c. 53), s. 1. 

{«) Re Naiimat Permammt Mutual BtwJU lUtilding (1 889), 43 C?h. D. 431 . 

(o) Building Sooietise Act, 1874 (37 ft 38 Viot o. 42). s. 25. 

(p) Building Sootetiee Act, 1894 (57 ft 58 Viet o. 48), s. 17. See Trustee 
Act, 1893 (56 ft 57 Viet. o. 53), si. 1, 2, 5 f 1) ; Colonial Stock Act, 1900 (63 ft 64 
Viet c. 62), a 2 ; and title Taum and Tmomxe. 

(o) Building Societies Act, 1874 (37 ft .38 Vick c, 42), e. 25. 

(r) Building Societies Act, 1894 (57 ft 58 Viet o. 47), e. 16 (1) (b). For 
tbs meening of *'eavinffs bank** and of ** Oovemment stock/* see Savings 
Bank Act, 1893 (56 ft 57 Vktt e. 69), a 5 and Sched. I ; and title BaNKSite and 
Bannino, Vot. X., p. 576, 

(«) Building Soetetise Act, 1874 (37 ft 88 Viet c. 42), a 25. 

(t) Qutm V. (1847), 1 Bacoh. 494, jmt Faku, B., et p. 506. 
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express power to that effect (a), and d fortiori if they do confer such 
power (J >) ; but the society must be able then and there to make 
payment in full, and to make it out of surplus funds. No society 
must do anything that would be tantamount to altering its consti- 
tution, such as changing it into a freehold land society (6). 

An incorporated society may purchase a building for conducting 
its business, and may purchase land for the purpose only of erecting 
thereon such a building (c), 

A society may lend its surplus funds on mortgage either to 
strangers (d) or to its own members (e), and the security in the case 
of loans to members may be either freeholds (e) or leaseholds (/). 

802. The permanent investments of building societies are con- 
trolled by the Acts, which give power to invest in certain securities 
only {(f). 

Funds of building societies, if improperly invested and in such a 
condition that they are ear-marked, may be followed and recovered (//). 
But they are not trust funds subject to the general powers of 
investment ^iven by law to trustees (i). 

Unauthorised investment of surplus funds does not put an end 
to the society or alter its constitution, but at most gives rise to a 
right to a remedy in equity (A:). Loans to persons not mentioned 
in the Acts are not illegal, but only unauthorised, and they there- 
fore would be valid if sanctioned by all the members, and can be 
recovered from the borrowers (1). 

803. Unincorporated societies may make temporary deposits of 
their funds in the Bank of England to the account of the National 
Debt Commissioners, provided no deposit be less than JU50 ( 7 ^), and 
in the funds of any savings banks within the meaning (and sub- 
ject to the provisions) of the Savings Bank Act, 1828 («), without 
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(а) Mullock r. Jenkim (1851), 14 I^av. 828. 

(б) Orimes v. HarrUon (1859), 26 Beav. 435. For tho distinction bctwoori a 
freehold land society and a building society, see ibid.^ per Lord Homilly, M.R., 
at p. 441 : “ Freehold land society buys liuad with the funds contributed by the 
members of the society, and then divides it amongst them ; but a benefit building 
society advances to its borrowing members money derived from the subscriptions, 
and which the borrow'ing memlwrs themselves lay out in the purchase of lands 
or buildings and then mortgage them to the society.” For freehold laud 
societies, see title Inditstkial., Fboyidekt Aim 8Imii.aji Societies. 

(c) Building Societies Act, 1874 (37 A 38 Viet. c. 42), s. 37. 

(cf) lU Ketd Benfjit Building Society (1861), 1 Drew. & Sm. 417, per Kindehs- 
LEY. V.-C.. at p. 424. ' 

(r) OulhiU ▼. Kingdom (1847), 1 Exeb. 494. Such loans, of course, have no 
connection with advanoee. 

(/) Morrium v. Glcfver (1849), 4 Exch. 430. These caaet (Be Kent Benefit 
Builaimg Secufy, eti^pra ; CtdhUl v. Kingdom^ eupra ; and Morrieon w. Oiovett supra) 
were deoiiikma under Building Societiee Act, 1836 (6 & 7 Will 4, c. 32)^ Imt 
considering the more ample powers of investment given by the Building Societies 
Act, 1874 (87 A 38 Viet 0. 42), a. 25, it is submitted that they would apply to 
inoorporated societies also. 


(e) Hoard/g v. Mdtrepolitan Land and Finanu Co. (1872), 7 Ch. App. 427. 

(5) lUd. 

(0 BeNcOional Permaneni Mutual Benefit Building Soeuiy (1888), 43 (?h. D. 431. 
(A) B. V. D^Syneomi (1804\ 4 B. A & 820. 

^ Be CoBmum (18811, 10 di, D. 84 (a frisodly sooistj east}. 

(as) Friendly SoeisM Act, 1820 (10 Oea 4, o. 56), s. 31, meoiponited in the 
Ihill&HrSod^Aot, 1886(eA7WiU.4,e.32),l>ye.i. 

(n) BJho, ^ e. 01 
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being eubject to the restriction as to amount imposed on friendly 
societies by that Act (o). 

An incorporated society may make temporary deposits in a 
savings bank (p), provided that the whole amount of the funds of 
the Bociety, exclusive of Government stock (q), credited by the 
bank to the society does not exceed i^800 at any one time (r). 

Sect. 2. — Transfer of Stock. 

804. In the case both of unincorporated societies and of incor- 
porated societies special provisions are made with regard to the 
transfer of slock in the Bank of England and the Bank of Ireland 
standing in the names of trustees of building societies. When 
stock or funds are standing in the names of persons as trustees of an 
unincorporated society, and the trustees, or any of them, are out of 
the jurisdiction, or bankrupt, or insolvent, or lunatic, or it is not 
known whether they or he be living or dead, then the court is 
empowered to direct that the stock and funds be transferred to such 
persons as the society may name (or to the other trustee or trustees 
where all are not so incapacitated), and that the dividends be paid 
to them accordingly (s). 

In corresponding circumstances in the case of incorporated 
societies the liegistrar is given power upon a written application 
from the secretary or other officer of the society and three directors 
or three members of the committee of management to direct the 
transfer of stock into the name of any person or persons. The 
I)er8ona to transfer are the surviving or continuing trusleo or trustees 
or in their default the officials of the Bank of England and the Bank 
of Ireland respectively (t). 

The application must be in the prescribed form, and accompanied 
by a statutory declaration verifying the facts, also in prescribed form, 
and the certificate of the stock (u). 

Incorporated societies, but not unincorporated societies, come 
within the Forged Transfers Acts, 18U1 and 1882 (a). 


Part XI. — Disputes. 

Sect. 1. — In General, 

Provitfono! 805. As building societies are, in the contemplation of the 
RiieciAt legislature and to a large extent in fact, aggregations of persons of 

iribttttal*. . . ■ 

(o) Friendly SoctetiM Act, 1834 (4 A d Will. 4, c. 40), s. 9, incorporated in the 
Building Societies Act, 18^16 (<i A 7 Will 4, c. 32), by a 4. 

( p) ^at it, s truatee esTiugc bank or a poet-otfioe eatringe bank, but no other 
(Saringe Bank Act, IS93 (66 A 67 Yict c. G9), a 6 (I ) }. 6 m title Bakkers xxt) 
BAtnttMQ, Vol L. pp. 676 — 580. 

i o) See Saving* Bank Act, 1893 (66 A 67 Viet. c. 09), e. 6 (2) and Sched. L 
r) BuUding &oiettee Act, 1894 (67 A 68 Viet o. 47), e. 16 {\) (a). 

«} Friendly Sooietiee Act 1829(10 Oeo. 4, a 66), e. 1& Bosslsoihid,, m, 18, 18. 
i) Building Sooietiee Act, 1874 (37 A 38 Viot c. 42), a. 26. 
a) Building Society Begulatione, 1896. rr. 16—19. A fee of ta payable 
pW., r. 41). Fcir the l<nta, eee tkirf., FormsQand E ; Eneydopndiaol Forms, 
Vol. III., pp. 66-68. 

(a) 64 A 66 Viet s. 43, A 8; 66 A 66 Viot 6.36, a 1. As to thsMi AotHL stt 
title COMEAlltBA 
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small means engaged in the pursuit of a desirable object, the policy 
has been adopted of furthering their efforts by freeing their opera- 
tions from all unnecessary expense. With this object special pro- 
vision has been made for the economical settlement of disputes 
between a society and its members without recourse to the ordinary 
courts (i>). 

Every society, whether incorporated or unincorporated, must by 
its rules provide a tribunal to which any disputes between the 
society and its members or any person claiming under them may be 
referred for settlement (h). In the case of an incorporated society the 
tribunal must be either arbitrators, the Registrar, or the court (c), 
and in the case of an unincorporated society either arbitrators or 
the justices of the peace for the county in which the society may be 
formed [d). 

If the matter in difference is a dispute within the moaning of the 
provisions above referred to, the ordinary tribunals have no juris- 
diction to deal with it in the first instance (e). 

Sect. 2. — Arbitratioju 
Sub-Sect. 1. — Election of Arbitraton, 

806. Where the rules of a society direct disputes to be referred to 
arbitration (/), arbitrators must be named and elected in the manner 
provided by the rules or, if there be no such provision in the rules, 
at the first general meeting of the society (< 7 ). Notwithstanding 
that the rules provide that the election is to be made at the first 
general meeting, an election at a subsequent meeting would be 
good (h). No one can be chosen as an arbitrator who is interested 
directly or indirectly in the funds of the society (/). The names of 
the arbitrators must in the case of an incorporated society be 
entered in the minute book of the society, and in the case of an 


(6) See U'hompson v. Planet Benefit Building Society (1873), L. H. 16 Eq. 333, 
per Bacon, V.-C., at p. 347 ; Prentice v, London (1875),* L. 11. 10 C. I*. 67», 680, 688. 

(c) Building S^ieties Act, 1874 (37 & 38 Viet. c. 42), e. 16 (9). The court is 
the county court of the district in which the chief ofBco or place of meeting 
is situate (f5/d., a. 4). 

{d) Friendly Societies Act, 1829 (10 Qeo. 4, a 56), s. 27, incorporated in the 
Building Societies Act, 1836 (6 A 7 Will. 4, c. 32), by s. 4. 

(e) Ex jtarie Payne (1849), 5 Dow. A L. 679 ; Norton v, Cuuntuie Comermtive 
Pemnanenit Benefit Bunding Society^ [1895] 1 Q. B. 246, C. A. See further 
p. 387, pcei, 

(/) Arbitration aa a method of settling disputes is applicable to both incor- 
porateti and unincorporated societies, and as the statutory provisions in each 
case are similar, it is convenient to treat of both classes of societies together. For 
the principles applicable to arbitrations generally, see title Auditiiation, Vol. L 
(jjf) Building Societies Act, 1874 (37 A 38 Viet. c. 42), a 34. The choice in 
the first instance of arbitrators of an unincorporated society is not now material, 
as no more unincorporated societies con be formed, but the procodtire was in 
fact the same except that there was no corresponding provision allowing the 
metluid of election to be dealt with by the rules. 

(A) ChrUBe v. NorOtem Countiee Permanent Benefit Bwldinq Society (1889), 
43 ^ D. 62, per NoRTB, J., at p. 66, such a provision being directory only. 

(i) Building Societies Act, 1874 (37 A 38 Viet c. 42), s. 34 ; Friendly Soaeties 
Act, 1829 (10 Geo. 4, c. 56], s. 27, iuoorporated in the Building Societies Act, 
1836 (6 A 7 WilL 4, o. 32), by a 4. 


Sect 1. 
In General. 
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tmincorporated society in the book in which the rules of the society 
are entered (j). 

In case of the death or refusal or neglect to act of any one of the 
appointed arbitrators, a new arbitrator must be elected to act in 
his place, such election taking place in the case of an incorporated 
society at a general meeting of the society (k), and in the case of 
an unincorporated society at the next meeting of the society or of 
the general committee of the society (1). 


Sub-Seot. 2. — Procedure in regard to Arhitraiunu 


Arbitrntoni 
chofien by 
Imllot. 


Fnllare to 

Appoint 

orbimton. 


807 . In each case of dispute a number of the elected arbitrators 
not less than three must be chosen by ballot, the number of the 
arbitrators, which accordingly must be more than three, and the 
mode of ballot being determined by the rules of the society (m). If 
when a dispute arises for decision there is not a sufficient number 
of elected arbitrators to enable the dispute to be referred in com- 
pliance with the rules, an election of new arbitrators may then be 
held ; and the arbitrators then chosen will be entitled to take part, 
if chosen, in the decision of the dispute (n). 

If in the case of an incorporated society either party to a dispute 
fails for forty days to comply with an application under the rules 
for arbitration, any person concerned may apply to the county court 
by petition to have the dispute determined (o). In the case of an 
unincorporated society, the rules of which provide for arbitration, if 
any member or person claiming under a member makes application 
to the society or an officer thereof to have a dispute settled by 
arbitration, and such application is not complied with within forty 
days, any justice may, on complaint on oath, summon the officer of 
the society against whom the complaint is made, and the dispute 
may be determined by any two justices (p). 


Notic« of 
iuteotlon to 
proo«^od. 


808 . Notice of the intention to proceed with the reference must 
he given by the arbitrators to the member who is a party to the 


(y) Building Sociotiea Act, 1874 (37 & 38 Viet. c. 42), a. 34 ; Friendly Societies 
Act. 1829 (10 Oeo. 4, o. 56), s. 27, incorporated in the Building Societies Act, 
J836 (6 ft 7 Will 4, c. 32), by s. 4. 

(k) Building Societies Act, 1874 (37 ft 38 Viet o. 42), s. 34. 

(/} Friendly Societies Act, 1829 (10 Geo. 4, c. 56), s. 27, incorporated in the 
Building Societies Act, 1836 (6 & 7 Will. 4, o. 32), oy s. 4. 

(in) Building Societies Act, 1874 (37 ft 38 Viet. c. 42), a 34 ; Friendly Societies 
Act, 1829 (10 Oeo. 4, o. 56), s, 27, incorporated in the Building Soefetiee Act, 
1836 (6 ft 7 Wm. 4. c, 32), by s. 4. 

(») Norton v, Counifee Ooneervatim Permanent Deneifit Building SoeiHg^ ^ 

Q B. 246, 0. A^ overruling Chrietie r. Northern Oouniiee Permanent Ben^ Building 
Society (18891, 43 Ch. B. 62. This was thecase of an incorporated society, audit 
was said tliat the member should apply for a mandamus to compel the society 
to elect arMtrators. See, however, as to this case, the Beports of the Chi« 
Begistnur of Friendly Sodetiea for the year ending December 81, 1894, Part A, 
p, 55. Compare in the case an uninooipomted society, Beeoee t. ITAOe (1852), 
17 Q. B. 985, An alternative and preferable oourss would be for the membw to 
wait for forty days and then apply to the oountj couit or justicea. Sea ta/ha, 
and pp. $85, 388, pssl, 

(o) Building SoeMea Act, 1874 <37 ft 38 Viet o. 43), a. 35 (11 
( ^ Frienw Boclelisa A^ 1834 (4 ft 5 Will. 4, e. 40), n 7, inootporatad in 
tha%iU^IMaliaaAct,18S6(6A7WUL4,o.S3),bya.4, 
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dispute. Notice which n^ht under the rules be sufficient notice to 
the member in connection with the business of the society is not 
necessarily sufficient notice by the arbitrators of their intention to 
proceed (g). 

809 . The arbitrators may, if they think fit, refuse to bear 
counsel (r). 

810 . The provisions of the Arbitration Act, 1889, apply to arbi- 
trations where the reference is made under the rules of a building 
society so far as such provisions are consistent with the Acts 
regulating building societies, or with any rules or procedure 
authorised or recognised by such Acts(s). 

811 . Arbitrators to whom a dispute arising in connection with an 
incorporated society is referred may, at the request of either party, 
state a case for the opinion of the Supreme Court on any question 
of law (0, but they cannot be compelled to do so (a). The law with 
regard to unincorporated societies difiers in that arbitrators not only 
may, but can be compelled to, state a case (b). There is no appeal 
from the opinion expressed by the court on a case stated by an 
arbitrator in the course of a reference (c). 

812 . If the dispute is one arising in connection with an incor- 
porated society, the arbitrators have power to grant to either party 
such discovery, as to documents and otherwise, as might at the 
date of the passing of the Building Societies Act, 1874, have been 
granted by any court of law or equity (d). Discovery on behalf of 
the society is made by such officer as the arbitrators determine (<?). 

813. If the arbitrators, in the case of an incorporated society, 
refuse, or for twenty-one days neglect, to make any award, any 
person concerned may apply to the county court to determine the 


(ff) Where the rules of a society provided that all eummonaea, ciroulart, and 
notices should be deemed served if posted to the last entered addr^ of a 
member, and notice of an intention to proceed was posted by the arbitrators, 
but not received by the member, it was held that tne notice was insufficient, 
and that the arbitrators oould not proceed in his absence without giving him 
further notioo (Bilkm ▼. Hill (1S63), 9 L. T. 383). 

(r) Re MaeQueen and yuUingham CaUdonuM Society (1861), 9 0. B. (N. S.) 793. 
See title BiJiRiSTBits, YoL II., p. 376. 

(#) Arbitration Act, 1889 (32 & 33 Yict o* 49), s. 24; and see generally title 
ABBiniATioir, Vol. L 

(0 Building Sodetiea Act, 1874 (37 A 38 Yict c. 42), s. 36. 

(a) Building Societies Act, 1894 (37 A 38 Yict c. 47). s. 20. 

{h\ ArhitraUoa Act 1889 (32 A 33 Yict c. 49), s. 19; TahemaBe Permanent 
Bwidimg Soddn t. Knight, [18921 A. C. 298. This esse was decided in connection 
with the Building SooietieB Act 1874 (37 A 38 Yict & 42), but it is equally 
aj^cable to unincorporated eodetieu The law has sinoe be«i ohangea with 
reg^ to inooipcwatea societies, as above stated, by the Act of 1894, but the 
deoiaion still amiea to uninoorporated sooMee. 

(c) Be Knight and Tahetmeule Permanent Building Boeieiy, [18921 2 Q. B. 613, 
0. A., decided on the terms of e. 19 <dF the Aihitratioo A<^ 1889 (32 A 33 Yict 
e. 49), hut the tenas of s. 36 of the BaOding Soeietiee Act 1874 (37 A 38 Yict 
e. 42). aie very miuilar. See title AnstrEanov, Yol. p. 464. 

M 1674 (37 A 38 Yict e. 42 ), c. 36 . 
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6IOT. dispute (/). In the case of the refusal or neglect to make any award 
AihltritUm. by the arbitrators of an unincorporated society, the dispute may be 
*“ determined by two justices (g). This procedure is also available 
when an award has been made, but is not binding because not made 
in accordance with the rules {h). 

StJB-SlOT. Award. 

814 . It is not necessary that the arbitrators should be unanimous. 
An award may be made by a majority (i). 

There are no statutory provisions regulating the form of the 
award in the case of incorporated societies, except that the award 
must limit a time within which it is to be complied with (/c). In the 
case of unincorporated societies, the form of the award has been 
fixed by statute (0. 

815 . An award made according to the true purport and meaning 
of the rules (m) is binding and conclusive on all parties,' and final to 
ail intents and purposes, without appeal, and is not removable into 
any court of law% or restrainable by the injunction of any court of 
equity (n). 

When part of an award is on the face of it ultra vires, and is 
severable from the rest of the award, the court can stay proceedings 
as to that part (o). 

Enforcement 816 . In the case of an incorporated society, should either of the 
of nwftol in parties to the dispute refuse or neglect to comply with the award 
county court, limited therein, the county court, upon proof of the 

making of the award and of the refusal of the party to comply 
therewith, will enforce compliance upon the petition of any person 
concerned (p). 

(/) Building Societies Act, 1S74 (37 & 38 Viet. c. 42), a. 3o (1). As to the 
form of application, see note (s), p. 385, 

(y) Friendly Societies Act, 1834 (4 A 5 Will. 4, c. 40), s. 7, iucorpomted in 
the Building Societies Act, 1886 (6 ft 7 Will. 4), c. 32, by a 4. 

(/j) /f, ▼, (Jrunt (1849), 14 Q, B. 43, per Loni Denman, C.J., at p. 63. Com- 
]mre Ihche v. [^IHM] 1 Q. B. 107, C. A., a friendly society case, 

ufhere an award was held binding though made improperly, hut not in a way 
contrary to the rules of the society. 

(i) Building Societies Act, 1874 (37 ft 38 Viet, c, 42), s. 34 ; Friendly Societies 
Act, 1829 (10 Oeo. 4, o. 56), s. 27, incorporated in the Building Societies Act, 
1836 (6 ft 7 Will. 4, c. 32), by s. 4. 

ffc) / hid. The form of award by the Registrar (Building Society Regulations, 
1895, Form A) may be adopted. 

(f) Form annexM to Fnendly Societies Act, 1829 (10 Oeo. 4, o. 56), incor* 
poiated in the BuDding Sodeties Act. 1836 (6 ft 7 Will. 4, o. 32>, by s, 4. 

(fn) See H. t. Orant, tupro, at p. 63, where an award was held bad as having 
been made after hearing the evidence of one side only, the rules providing 
that evidence on both tides should be heerd. Compare Itache v. Bulingham, 

(a) Builditig Sodetiee Act, 1874 (37 ft 38 Viet e. 42), ea. 34, 36 ; Friendly 
So^tise Act, 1829 (10 Oeo. 4, o. 56), s. 27, incorporated in the BuRding Sodetiee 
Act, 1836(6ft7Will4, 0.32), bya.4. 

(e) v. Walker (1855). 2 K. ft J 211, per Wood, V.^C., at p, 226. 

(p) Bnildifig Sodetiea Act, 1874 (37 ft 38 Viet e. 42), e. 34. Tbe proceedingt 
will be commenced by plaint and eommone in the ordinary way, the party claiming 
to be entitled to the award betng daintiff, and particulars must be filed stating 
th e rdie f claimed (Ootmty Ooint ttulee, 1903, Ord. 41, r. 4). See tiUe Oomme 
CoYTvn. 
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ill the case of an unincorporated society, if either of the parties 
refuses or neglects to comply with the award, the pjvrty aggrieved 
may apply to any justice of the peace residing in the county in 
which the society is held, and such justice may, upon proof of the 
making of the award and the refusal to comply therewith, summon 
the defaulting party to appear at a time and place to he named in 
the summons. Upon the appearance of the defaulting party or, in 
default of appearance, upon proof of service of the summonB, any 
two justices may deal with the matter and make such order as 
seems to them just, including a dir(‘(*tion to pay costs not exceeding 
ton shillings (q). 

If any sum of money a\^arde^l hy the justices is not immediately 
paid together with the costs, the justices may hy warrant under their 
hands and seals cause the sum and costs to he levied by distress and 
saleof the moneys, goods, chattels, securities and effects of the society 
or party in default, as the case may be, or other legal proceeding, 
together w ith the costs of the distress and sale or other proceed ing(/jf). 

if no sufficient distress is found or if the legal proceeding is 
ineffectual, then the sum and costs above referred to are to he levied 
hy distress of the proi>er goods of the party or of the officer of the 
society neglecting or refusing to comply with the award, hy other 
legal [uoceedings. 

\u officer of a society, however, who is compelled to pay any sum 
under an award or order of justices, is entitled to he repaid out of 
the moneys of the society, or out of the first moneys thereafter 
received by the society ((/*). 

Justices, if applied to, are bound to enforce an award once it is 
made. They are not entitled to go behind the award and consider 
such questions as whether the society hy acting ultra rire» has not 
freed the member from any liability for further payments (r). 

Sect. 8. — 71ie Coinitt/ Court, 

817. The power of the county court to act in the decision of 
disputes is confined to disputes arising in incorporated societies. 
Where the rules of tlie society direct disputes to be referred to tlio 
court or to justices, the county court is the primary tribunal («). 
Ihit in certain events the court has also jurisdiction where the rules 
direct disputes to be referred to arbitration, and one party has failed 
to arbitrate (/), or the arbitrators have failed to make an award (a). 

The county court has the same powers of stating a case and 
granting discovery as arbitrators, and the same provisions apply as 
to the finality of its determination (h). 

( 5 ) Friendly Societies Act, ISiS (10 Goo. 4. c. 60), s. 27, incoriwruteii iu 
the Building Sodetioe Act, 1836 (6 & 7 Will. 4, c. 32), by «. 4. 

(r) n, V. D^EvneouH (1864), 4 B. & S. 820. 

(i) Building Societies Act, 1874 (37 & 38 Viet. c. 42), s. 36(2). The pro- 
ooediDjfte will m by plaint and summons in the ordinary way, the member b^g 
plaintiff, and the eociety being defendant (County Court Buies, 1903, Ord. 41, 
r. 2). Particulars of demand stating the nature of the dispute and the relief 
claimed must be filed (tWi/., r. 3), &e title Cottkty Courts. 

(0 See p. 3S2, anU, 

tfi) See p. 383, 

\h) Building {Societies Act, 1874 (37 tk 38 Viet. c. 42), s. 36 ; and see pp. 383t 
384, ante; and title ARBimatlOsr, Yol. 1., pp. 462, 4M, 47U. 

II.l..— III. 
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Sect. 4. — Justicei of the Peace* 

6l6« The justices play the sanie part in the case of unincorpo- 
rated societies as the county court does in the cose of incorporated 
societies. 

Where the rules of the society direct disputes to be referred to 
justices, any justice may, on complaint being made to him of any 
refusal or neglect of any member or officer to comply with the rules, 
summon the person against whom the complaint is made to appear 
at a time and place named in the summons. Upon appearance of 
the person summoned or, in default of appearance, upon proof of 
service of the summons, two justices may proceed to hear and deter- 
mine the dispute according to the rules of the society (e). If the 
award directs payment of a sum of money, the award may he enforced 
in the same way as a similar award made by arbitrators (d). 

The justices also have jurisdiction when the rules direct disputes 
to be referred to arbitration, and the society has failed for forty 
days to arbitrate (e), or the arbitrators have failed to make an 
award (/). 

819 . If juKtices award that a member who has been expelled from 
a society should be reinstated they may also award to the expelled 
member, in default of reinstatement, such a sum of money as they 
shall think just and reasonable, payment of which may be enforced 
in the same way as payment of money awarded by arbitrators may 
be enforced (</). 

820 . Evciy sentence, order, and adjudication of justices in a case 
iti which they have jurisdiction is final and conclusive to all intents 
and purposes, and is not removable into any court of law or 
rostrainable by injunction of any court of equity (/t). 

Sect. 5, — The Registrar* 

821 . The Registrar (t) has jurisdiction to decide a dispute arising 
in an incorporated society if the tides direct disputes to be referred 
to him, or if the parties agree to refer the particular dispute to 
him (.;)• When the rules provide for reference to the Registrar, and 
cither party fails to fill up and execute the portion of the submission 


(c) Kriendly Sociotios Act, IS29 (M) Ooo. 4, c. 56), s. 28, incorporated in 
the Building Act, 1836 (6 & 7 Will. 4, c. 32), by e. 4. 

(«/) I bid. ; and aee p, 385, ante. 

(e) 8ee p. 362, ante. 

(/) See p. 384, ante. 

(^) Friendly Sooietiea Act, Is3l (4 A 5 Will. 4. c. 40), ». 8. incorporated in tlie 
Bmlding Societies Act, 1836 (6 A 7 Will. 4, c. 32), by s. 4. As to enforcement 
of neyment, eeep. 385, ante. 

(A) Friendly Societies Act, 1820 (10 Geo. 4, c. 66), s. 29, incorporated in 
Uie BoUding Socieliee Act, 1836 {0A7 Will 4, c. 32), by s. 4. 

(•) See p* 324, ante. 

(/) BttiMiiig Sometiee Act, 1874 (37 A 38 Virt. c, 42), s. 34. For form of 
reference, tee Building Society Begulations, 1895, Form A O : Bncyclopeidta of 
Forms, Vol, UL, p, 63. It must be executed in duplicate (Building Society 
Begulattone, 1896, r. 32), and the Begietmr may require sUtemeuta to be sup* 
pi»rted by eUtutoi^ dedaimtioii I# the Begistnr deairee tbe pertiee to 

appear, be may give notice tn Fom A H (»W., r. 33). 
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relating to his or its case, the other party may send the submis- 
sion to the Registrar (/f). 

The Registrar may grant discovery (/) and state a case on a ques- 
tion of law for the opinion of the Supreme Court (m). His award 
has the same effect as that of arbitrators (n), and equally is final and 
binding (o). 


Sect. 6 . — JHiat Disputes must be referred. 

Sub-Sect. 1 . — Unincorporated Societies. 

822. Dealing first with unincorporated societies, the cases have 
established two principles which serve as a guide. 

The first principle is that a dispute, to be referred in accordance 
with the Acts, must be a dispute between the society and a member 
in his capacity as member. Thus, a claim by a society against an 
officer of a society who has purchased land on behalf of the society 
and endeavoured to retain it for himself, on the pietext that such 
a purchase would be an ultra vires act on the part of the society, 
is not a dispute which can be referred under the rules of* the 
society (;>). The question whether or not a person is member of 
a society is not such a dispute {q). 

'i he second principle is that, for a dispute to bo within the scope 
of the statutory provisions for reference, the machinery set up 
by the statutes must be adequate to deal with it completely (r). 

The proper method, therefore, of deciding questions between a 
society and a member involving claims on the covenants or other 
provisions contained in a mortgage (s), or the right to redeem the 
mortgaged property (t), or accounts as between mortgagor and 
mortgagee (a), is by action in the ordinary courts. 

Questions regarding the rights of withdrawing members must be 
decided by the statutory machinery, and a member who has given 
a notice of withdrawal which has been accepted by the society 
still continues to be a member within the meaning of the provi.sions 
for referring disputes (h). 


(k) Building Society Begulatious, 1895, r. 32. 

(/) Building Societies Act, 1874 (37 & 38 Viet. c. 42), «. 3ti. Tor the form of 
Older, see Building Society Begulations, 1895, Form A K. 

(m) Building Si^ioties Act, 187-1 (37 & 38 Viet. c. 42), s. 36; but thU is not 
compellable (Building Societies Act, 1894 (57 A 58 Viet. c. 47), s. 201. 

(»i) Building Societies Act, 1874 (37 & 38 Viet- c. 42), s. .'14. For toe form, see 
Building Society Regulations, 1895, Form A I. 

(«) Building Pieties Act, 1874 (37 & 38 Viet. c. 42), ». 36. 

(p) Muliock v. Jenkins (1851), 14 B(mv. 628. 

(7) Prentice v. lAnidm (1875), li. B. 10 0. P. 679. Compare WHlis v. WrlU^ 
n892] 2 a B. 225 ; Palliser v. Date, [1897] I Q. B. 257, C. A. 

‘ (r) See Fleming v. Srf/(1854), 3 De O. M. A ih 997. 

(a) CiUbUl V. Kingdom (1847), 1 £hcch« 494 ; Morruoa v. 67ovcr(1849), 4 £xcii. 
430; Doe d. Morrison ▼. Ulooer (1850), 15 Q. B. 103 ; Farmer r. (tiles (1800), 5 
H. A N. 753; JBeeves r. White (1852), 17 Q. B. 995, has not been followed. 

(0 R, ▼. Ttufford (1854), 4 E, « B. 122; Fleming r. Self, suf ora; HttcUler 
AiWofiny (ISSTh 56 L. J. (CH.) 437. 

(a) Mweern v. Ixord (1879), 4 App. Gas. l82, 

Trott ▼. Hughes (1850), 16 L. T. (o. s.)260; ArmiUtgt v. Walker (1855) 

2 ik. A J. 21 1 i Wright f. Meg (1866^, 4 H. A O. 309 ; Uu Kh v. WUson (1877) 
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Where the executor of ft deceased member has, in accordance 
with the rules, been dealt with by the directors of a society on the 
footing that he is in the position of a member, he may be a member 
for the purpose of having a dispute between him and the society 
referred to arbitration (c). 


Sub-Sect. 2. — InrorporaUd Societifs. 

823. The law on this subject dealing with incorporated societies is 
practically the same as that with regard to unincorporated societies, 
except where express provision is made by the rules of a society (d). 
DcflnUlon of The word ** disputes *’ in the Acts regulating incorporated societies, 
or in the rules of an incorporated society is deemed to refer only 
to disputes between the society and a member. or any repre- 
sentative of a member in bis capacity of a member of the society, 
unless by the rules for the time being it is otherwise expressly 
provided (c). In the absence of such express provision, it does not 
apply to any dispute between a society and a member or any other 
person whatever as to the construction or effect of any mortgage 
deed or any contract contained in any document other than the 
rules of the society. Subject to the same qualification, it does not 
prevent the society or member, or person claiming through or 
under a member, from obtaining in the ordinary course of law any 
remedy in respect of any mortgage deed or other contract contained 
in any document other than the rules to wliich it or he would 
otherwise he entitled {/), 

Withdrawing A withdrawing member of an incorporated society continues to 
meuben. [jg ^ member for the purpose of referring disputes (r/). 

Mitapro- A claim against a former director for sums of money which be 

oSow alleged to have received on behalf of the society and appropriated 

‘ ' to his own use is a proper case for an action (/t). 


20. P. 1). 410 ; Johnttmy. Al/nucham /Wrnunent lkh*jit lUitlding .SociXy ( I ^83), 
40 D. T. 568; v, Phmri Ikupfit Huildiri'/ Sodrty (1878). L. R. 15 Eq. 

383, where lUooif, V.-C.,d(H’.linedto follow Smith v. fJayd (1859), 26 lieav. 507, 
and Dimhledatj ▼, Hotking (1809), U R. 15 Kq. 841, n. 

(rj Compare KeUatl v. Tyler (1856), 25 L. J. (kx.) 153. 

(a) Municiptd PmnanefU Inirstmfnt Sfirirty v. ItirhnnU (1S88), 39 Ch. I). 372, 
per StikLIWO, J., at n. 383, 

(r) MVffmt SulnirUm and Ntdling UiU Ptrmuitent Ihufjit Ihiilding Socieiu r. 
Martin (1866), 17 Q. B. D, 600, C. A.. Fry, KJ., at p. 618. 

(/) Building Focietiea Act, 1884 (47 & 48 Viet. c\ 41), a. 2, os interpreted by 
H Wrra <8ii5iir5ai> nnii Ntdting Uilt Ptrmanent Itenejit Ihiiiding Martin^ 

and altering the law aa laid down in IlVi'/Af t. Monarch /nvrsiment 
Huilding Swieig (1877), 5 Ch. 1). 726; ilaek v. lAmdtm Ikovidtni Pnihling 
Society (1883), 23 ill. Jl. 103, C. A. ; and Afiintrtpa/ Building Sorielg v. Kent 
(1884), 9 App. Cae. 260. ull holding that queetione concerning mortgugoji to 
incoqionittHi aooietiea iiiuat be releired. 

{g) KofArrr t. Omorol Mutuoi Bmldiug Soeifig (1887). 36 Ch. D. 777, C. A. ; 
PariH e. Seemd Chatham Ptrmanemt Bmf/ii Pmlding Soeitiy (1889), 61 L. T. 
8M); AWiiti ▼, Oountim ConmrvaHvt Pemwnent fkn*Jit Bttildi$ig Society, [18951 
I Q. B. 246, C. A. J J J i J 

(A) iinmiciptU Pervyunent Inveetmeui Building So$'iety e. Bichardi^ eupttu 
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Part XII.— Accounts and Inspection of 
Books or Affairs. 

Sect. 1. — Accounts. 

824. Building societies, whether unincorporated or incorporated, 
are under statutory liability to render accounts. These accounts 
are of two sorts ; tliose rendered to the society by its officers, or by 
anyone having any of its assets in possession, and those rendered 
by the society to its members. Incorporated societies must 
make suitable provision in their rules for the due taking of the 
accounts (t). 

825. Every person, whether an officer of the society or not (4), who 
has in his possession any of the money, effects, funds, or securities 
of an unincorporated society, must on demand in writing from the 
society or from the committee hand in his accounts at tlio usual 
meeting of the society, and pay over all moneys in his [lossession, 
and transfer all securities (/). Similar provisions exist in the case 
of incorporated societies (w). 

826. Every society must prepare an annual account, which, in 
the case of an incorporated society, must be in tlie form prescribed 
by, and must contain such particulars as are directed by, the Chief 
Registrar of Friendly Societies (n), and, in particular, must include a 
general statement of the funds and effects, liabilities and assets, invest- 
ments and mortgages of, the society. This account must be made 
up to the end of the official year of the society to which it relates (o). 
The account must he attested by the auditors and countersigned by 
the secretary or other officer (p). A copy of the account must be 
sent to the Chief Registrar of Friendly Societies within fourteen days 
after the meeting at which the account was presented, or within 
three months after the expiration of the official year of the society, 
\\liichever period expires first (a). A copy must be su.spended in a 


(t) Building Societies Act, 1H74 t'JT & ttH Vu t. r. 4!i), s. 1C (h). 

Ik) He Briton Friemiiy (1H62), 1 W. H. 00. 

(/) Friendly Societiee Act, 1820 (10 Oeo. 4, v. OC), «. 14, iiirorjioruUHl in !):»» 
Building Societies Act, 1836 (<> fc 7 Will, 4, e. 32), by s. 4. 

(m) Building Societies Act, 1874 (37 & 38 Viet. c. 42\ h. 21. 

(») Jhid, ; Building Societies Act, 1S5#4 (.'i7 A: 08 Viet. c. 47), 21 {!), 

25(1). Forms of account, with a meruortinduiu us tu the inurmer of nciking 
out the account and etateuient, are iwuwl by the registry olllr©. For lorm 
of account of an inoor{H>rated wwiety, see Kwcyciopasliu of l'‘oiuis, Vol. 111., 
p. 71. 

{o) Building Societiee Act, 1894, s. 2 (1). “OfTicial your” means in tlie case 
of societies formed after the parsing of the Building Soneties Act, 1891, the 
year ending December 31, and in the caae of any other s^ictety the rear 
ending with the time up to which its atiuual a^'couiit jiiid Htiitcment was made at 
the passing of the Act of 1894 (/W., s. 2 '4) ). 

(p) Building .Societies Act, 1874 (37 4 38 Vut. c. 42),*, 40; Building Si>ciotiea 
Act, 1894 (57 4 58 Vict. c. 47), i. 2(2). As to the duties uf the auditors in 
regard to toe annual account, see p. 344, ante. 

(a) Htiildiog Sodstiss Act, 1894 (67 4 58 Vict c. 47), t. 2 (3). 
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conspicuouB place in every office of the Bociety, and every member, 
depoBitor, and creditor for loans is entitled to receive a copy (6). 

For any breach of the provisions relating to accounts the 
society and the officers responsible are liable on summary convic- 
tion to a fine not exceeding £20 for each offence, and, for a 
continuing offence, to an additional fine not exceeding £5 a 
week (c). 

When any incorporated society is dissolved, the person having 
the conduct of the dissolution must scud a special and certified 
balance-sheet to the Registrar ^Yitllin twenty-eight days from tlio 
termination of the dissolution (d). 

Sect. 2. — Inspection of Books or Affairs* 

827. The Registrar may, on the application of ten members of 
an incorporated society who have been members for not less than 
twelve months, appoint an accountant or actuary to inspect the 
books of the society and report thereon (c). 

The applicants must give security for the costs of the inspection, 
but the llogistrar may direct the costs to he paid either by the 
applicants or the society or the members or officers past or 
present (/). 

The person a[)pointed may make co))ios or extracts from the 
books, and the Registrar must communicate the results of the 
inspection to the applicants and the society (//). 

828. The Registrar may also, on the application of one-tenth of 
the members of an incorporated society or of 100 members in the 
case of a society consisting of more than 1,000 members, and with 
tlie consent of the Secretary of State, appoint an inspector to 
examine into and report on the affairs of the society (/O* 

The applicants must give security for the costs of the inspection, 
but the Registrar may direct the costs to be paid by the applicants 
or the society or picsent or past members or officers (iV 

The inspector may require the production of all books, securities, 
and documents, and may examine ou oath the officers, members, 
and servants(/i). 

The Registrar may appoint an inspector without such application, 
but with the cimst nt of the Secretary of Stale, when the society 
has for two unmlhs after notice failed to make correct or complete 


(i) lluiiaiiig Sodwtios Act. IS74 (37 A 33 Viet, c, 42), s. 40. 

It) lluiUHtig Societies Act, 1301 (.‘iT A .>8 Viet. c. 47), k *-M, 

p/) JhiU„ «. n. 

(«) lltiibiiiig; A<4, lSt>l (.*»« A o8 V’ict c. 47), h. 4 (1), For form of 

a}ipUcaiioti. l'7iicyd<qin<Nlta oI Foruiu. Vol. III., vSO. A fee of £1 ia 
imyuble pbdUitig Itej^ulaiious, iSOo, r, 41), Att to iuve^ligutiou willi u 

view to disaolutioi), aee )k 31)1, jnut, 

{/) Building Soi'ietiee Act, LSDI (07 & .>K Viet. c. 47), «. 4 (2). 

.^WAid„t.4(3).(4). 

(h) 1^(1). For form of apnUcatioti mud of etaiutory <leo1anition to 

it, see BuUdiug Society lteffuletioti.s, r. .'UJ, and Forme A I., 
A M ; and BnoydopoDdiu of Forma, Vol. ill., pp. 81 . S'*, A fw of X! i« pi\ aide 
(Building Society Heguktiou$, 130^, r. 41). 

building Societiea Act, 18^4(37 *>£ 33 Yiet c, 47). 9. 3 /i) (c), idn 

(t) i. 3 (3). ' ' ' ^ 
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any return required by the Acts, or where evidence is furnished by 
a statutory declaration of not less than three membei-s of facts 
wliieh, in bis opinion, call for investigation (f). 


Part XIII. — Amalgamation and Transfer. 

829. Two or more incorporated societies may unite and become 
one society, with or without any dissolution or division of the funds 
of such societies or either of them, or an incorporated society may 
transfer its engagements to any other incorporated society, upon 
such terms as shall be agreed uponby three-fourths of the members 
of each of such societies present at general meetings respectively 
convened for the purpose, provided either (1) that each such three- 
fourths majority hold amongst them not less than two-thirds of the 
total number of shares of the particular society (m), or (2) that tho 
agreement for union or transfer agreed upon as above mentioned is 
approved of in writing l)y the owners of the same proportion of 
shares of each society, whether present at the meeting or not (a). 

Notice of the union or transfer must be sent to the Registrar and 
registered by him (o). 

830. The registration by the Registrar of the notice of union or 
transfer operates as a conveyance, transfer, and assignment, as at 
the date of the registration, of tlio funds, property, and assets of the 
societies uniting to the united society, or of the society trans- 
ferring its engagements to the society to which its engagements aro 
transferred, as may be set forth in the instrument of union or 
transfer. This provision does not, however, apply in the case of 
stocks and securities in the public funds of (Jroat Britain and 
Ireland, or in the case of estates in customary or copyhold 
hereditaments the title to which cannot be transferred without 
admittance (p), 

A union or transfer of engagements does not affect tho rights of 
any creditor of any society uniting or transferring its engage- 
ments (7). 

Unincorporated societies cannot amalgamate (/). 


(0 Building Societies Act, 1894 (o7 & 08 Viet c. 47), s. 6 (o). For form of 
dedaration, see £iicyclof»acKlia of Foims, Vol. III., p. 82. It will be observwi 
that even in this ca^e the Registrar has no authority to defray the ex|>eiisos out 
of public funds. 

(m) Building Societies Act, 1874 (37 & 38 Viet c. 42), s. 33. 

(n) Building Societies Act, 1894 (57 & 58 Viet c. 47), s. 19. Tor form of 
resolution for union, sec £iicyclo}wo<iia of Forms, Vol. IlL, p, 37. 

(o) Building Societies Act, 1874 (37 & 38 Viet. c. 42), s. 33, The notice must 
be sent in duplicate (Building Society H^^lations, 1895, rr. 30 and 31). For 
forms of notice, see tfrtd., Forms A £ and A F ; and Encyclopedia of Forms, 
Vol. III., p. 38. A fee of 10 *. is payable (Bulling Society Begulations, 1895, 
r.4U. 

(p) Building Societies Act, 1877 (40 & 41 Viet c. 63), s. 5. This is the only 
reference in the statutes to an ** instrument *’ of union or inuisfer. 

( 9 ) ibid, ; Building Societies Act, 1874 (37 & 38 Viet. 0 . 42), •. 33. 

<r) Be liverpeU etc. BuOdiny J 8 (xid^ (1871), 15 Sol Jo. 177. 
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Part XIV.— Dissolution and Cancellation or 
Suspension of Registry. 

Skct. 1 . — I ncorporated Soeietieg, 

SuB-SEcr. 1 . — Dhiolutiim by Instrument, 

831. A society may bo dissolved with the consent of three-fourt!j.s 
of the members bolding not less than two-thirds of the shares. 
Their cotisent is testifiecl by their signatures to an instrument of 
(liH.solution. The instrument of dissolution is binding on all 
members of the society, and must set forth (1) the liabilities and 
assets of the society in detail, (2) the number of members and the 
amount standing to their credit in the boohs, (8) the claims of 
depositors and other creditors and the provision made for their 
payment, (4) the intended appropriation or division of the funds 
and property of the society, and (5) the names of one or more 
persons to be appointed trustees for the special purpose and their 
remuneration («). 

The instrument must be executed in duplicate (a), and must be 
registered in the same manner as the rules (6). When sent for 
registration the instrument must be accompanied by a statutory 
declaration by an officer of the society stating that it has been 
signed in the manner mentioned (c). 

Each member must sign both duplicates of the instrument (d). 
Joint holders of a share are reckoned a.s one member in calculating 
the numher of consenting memhors, but they must all sign the 
insirmuent of dissolution, though a member who holds a share jointly 
with others and also a share in his own name need only sign eacli 
duplicate once (r). Infant members (/) and members who have 
given notice of withdrawal and have not been paid {g) may consent 
to a dissohition, and must he taken into account in calculating the 
number of members of the society. The duly authorised agent of 
a member may sign the instrument on behalf of his principal (A). 

Subject to the same provisions regarding consents, signature, 
and registration, the instrument of dissolution may be altered (i). 

832. During the progre^ss of the dissolution the Building 
Si>cieties Acts continue to apply to the society as if the trustees 


(i) Buildiiigr SiicioUo* Act, 1874 (87 & 38 Viet. c. 42), s. 32 (3). For foim of 
iostrument, itMs Building Society Keiiulatious, 1895, Form T : and Encvclopwdia 
of Poi-ms, Vol. III., p. 86 
(rt) Building Society HeguluUont, 1895, r. 20. 

Building Societies Act, 1874 (37 & 38 Viet c. 42). s. 32 (3). 

(e) Building Society Regulations, 1895, r. 20. For form of declaration, 
see t5W., Form U ; and Enorclopasdia of Forms, Vol. III., n. 87. 

(d) fhnnium 'f, Jeffs, [1896] 1 Ch. 611. 

(#) im. 

;/) Wd. 

mun t. Fifofw (1890). 44 Cfh. D. 854, 0. A. See p. 359, ante. 

(Al Dmntton ▼. Jeffs, But see 2wd Edinhttrith end LeUh 49Zrd Steirr* 

Boti4tstt Bmhiimg Soasty v. Aiikm (1892), 29 Sa L. k 456, whore the Court of 
Seesion held that a signature by an agent was not suiEcient. 

(f) Building Societiss Act, 1874 (37 d 38 Viet. c. 42), s. 32 (3). 
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appointed under the instrument of dissolution were the board of SBcrr.i. 
directors or committee of management of the society (fc). Incor- 

Withdrawing members entitled to priority under the rules whose porated 
notices have matured before the date of the dissolution retain Societies 
their priority in a winding-up under an instrument of dissolution (/). priorities. 
The representatives of deceased members have priority over with- 
drawing members {m). 

The rights of members under the rules cannot be altered by the Alteration of 
instrument of dissolution, unless the alteration has been previously 
sanctioned so as to be effective as an alteration of rules (a). instrument. 

Advanced members cannot on dissolution be compelled to pay Liability of 
the amount payable under their securities or the rules except at 
the times, and subject to the conditions, therein expressed (o). 

833. Within fourteen days after the termination of the dissolu- llptumf'to 
tion notice in duplicate of such termination must be sent to the tiogisimr. 
Registrar (p). 

Within twenty- eight days after the termination of the dissolu- Acoonni«!o*r 
tion the liquidators, trustees, or other persons having the conduct dwiiointo*!* 
of the dissolution must send to the Registrar an account and 
balance-sheet, signed and certified by them as correct, showing the 
assets and liabilities of the society at the commencement of the 
dissolution, and the mode in which those assets and liabilities 
have been applied and discharged. Persons failing to comply 
with this requirement are subject to a penalty of £o a day during 
default iq), 

834. A trustee of an instrument of dissolution who relies entirely Liability of 
on his co-trustee and takes no active part in the execution of the 

trust does not act “ Jionestly and reasonably ” (r), so as to be entitled 
to claim relief from liability (a). 

Srn-SK(rr. 2 . — DmitHuHoti under the /tu/rs. 

835. An incorporated society may bo dissolved in manner pre- Dissolution 
scribed by its rules (i). 

Notice in duplicate of the commencement of the dissolution must 


(k) Riiiiiling Sociotios Act, 189-1 (o7 & oH Viet. c. 47), ». 9. 

(/) Jtarnara V. Totnaoti, [1894] 1 IJh. 374 ; /ie Countiet ConBervative Permtnmtt 
I tttefii Building Sircitig^ [190^ 2 Ch. 819 ; and see p. 360, ante, 

(m) Be We$t Londm and Ueneral Permanent BemrU Building Society 

78 li. T. 393 ; Be Countiee Cmservative Pern,amint limejit Building Society^ siq/ra : 
and aee p. 3f»l, a»fe. 

(n) E,g,^ taking away tbo priority of inenibera who had given notice of with- 
drawal {BaBen v. City and Snhurhan Permanent Bmlding Soridy, [1 894] 2 Cb, 

(o) Building Societies Act, l8iM (>7 d: 58 Viet. c. 47), s lO; Kemp v. Wright, 

[ 1 W 5 ] lCh.l2l. 

(p) Building Society Begulations, 1 895, r. 28. Fur form of notios, see 
ihid,, Fonn A C; and Kneydopesdia of Forms, VoL III., p. 91. 

( 7 ) Building Societies Art, 1894 (57 A 58 Viet. c. 47), 1 894, a, ll. 
h ) See Judtcinl Tnc<ft*e« Act, 1890 (.59 A Viet. c. .V»), s. 3 ( I ). See further, 
titU Tavirrs a.hu Ticuhtfbh. 

(»} Be Second Kart Ihdwiih *l4hth Starr - lU-uktit Building Smitty (LM'.HI), 
47 W. H. 408. 

(<) Building Societies Act, 1874 (37 A 38 Viet. c. 42), s. 32 (2). 
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be sent to the Begistrar within fourteen days after the commence- 
ment of the dissolution (a). 

The same statutory provisions with regard to the Building 
Societies Acts continuing to apply to the society during the dis- 
solution, with regard to sending an account and balance-sheet 
to the Begistrar on the termination of the dissolution, and with 
regard to the rights of advanced members, apply as in the case of 
dissolution by instrument {h), 

Si:i»-Sect. Z.—DistdluUon htj Award of Jteyhirar. 

836. If an ai)i)lication in writing (c), stating that the society is 
unable to meet the claims of its members, and tliat it would be for 
their benefit that it should he dissolved, and requesting an investiga- 
tion into the affairs of the society with a view to dissolution, is made to 
the Begistrar by one-tenth of the members of an incorporated society, 
or by 100 nieiiibers where the total number of members exceeds 
1,000, the Begistrar may investigate the affairs of the society, but 
he must first give two months* previous notice in writing to the 
society at its registered chief office or place of meeting (d). 

If on Huch investigation it appears that the society is unable to 
meet the claims of its luemWs and that it would be to their 
advantage that it should be dissolved, the Registrar may, if he 
considers it expedient, award that it should be dissolved, and if he 
so awards must direct how its affairs are to be wound up (e). The 
aNvard may be suspended for a period to enable the society to make 
hiu h changes in its rules as will, in the opinion of the Begistrar, 
obviate the necessity for dissolution (/). 

Within twenty-one days after making the award the Begistrar 
must insert notice thereof in the Loudon Gazette, nnd in some news- 
l»aper circulating in the county in which the chief office or place of 
meeting of the society is situate (^). 

Sub-Sect. 4, — JFinding^up wider tJie Companies Acts, 

837. An incorporated society may be wound up either voluntarily 
under the supervision of the court or by the court (h). 


{[o) Building Society Bogulationa, ISUo, r. (2). Fur the form of notice, eee 
Form A A ; and Kucjclopcndm of ForiiiH, Yol. 111., p. A fee of 2«. Od. 
ti payable (Building Society Kogulatious, IHUo, r. 41). 

(^) Builciing Societie* Act, 1804 (57 & 58 Viet. c. 47), ss. 9 — 11 ; and see 
pp. 392, 393, ante. 

(f) For tbe foim of application, sm Building Soeioty Regulations, 1895, 
Form W ; and KncycloiwtHlm of Fomi«, Vol. IIP, p. 88, 

(d) Building Sociotiea Act, l8iH (57 & 58 Viet. c. 47), a. 7 (1). For tbe form 
of notice, eee Building Stwiety Reguiutioiis, 1895, Form X. 

(f) Building SocieUea Act, 1894 (57 & 58 Viet. c. 47), s. 7 (2). For the form 
of award, see Building Society Begulatioits, 1895, Foim Y. 

(/) Building Soeieti^ Act* 1894 (57 & 58 Viet. c. 47), s. 7 (2). 

(y) /5fd,, a. 7 (3). For tbe form of notice, scie Building Society Eegulutious, 
1895, Form Z. 

ih) Buikliug Societies Act, 1874 (37 & 38 Viet, c, 42), a. 32 (1). A mere 
voluntary wifidiuff>up doee not eteem to be aiiUiorteed. Sm Palmer's Company 
PrecedenU, Part H., 9tb ed.. p. 716. Ae to making an onler for winding-up 
by tbe court when the lit{utilalitvn has teou b*.^guu under aupervistoti, see 
Obmpaniea (Winding-up) Ait, IstH) (53 A 54 Vict. c. 83), s. 14 ; and title 

UiUlANIKS. 
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Every incorporated society is a company witliin the meaning of 
the Companies (Winding-up) Act, 1890 (?) ; and the onactmeuls 
fo»’ the time being in force for the winding up of companies in tlio 
Chancery Division of the High Court, whether enacted before or 
after 1874, apply to the winding up of building societies (A:) ; and the 
sinie rules, therefore, both as to the court which will have juris- 
diction in the winding-up and otherwise, apply to an incorporatoil 
society wound up by or under the supervision of the court as 
would apply to a company registered under the Companies Acts (/). 

The jurisdiction is vested in the High Court, the Chancery 
Palatine Courts, and the county courts (w). If the capital of tlm 
society paid up or credited as paid up exceeds X*10,000, the i)ro- 
ceodings must be in the High Court or Palatine Court; and if the 
j)aid-up capital does not exceed that sum, the proceedings must, if 
the chief oflice of the society is within the jurisdiction of a county 
court having jurisdiction under the Comimnies (Winding-ni)) Act, 
1890, he in that county court (/i). 

In the case of incorporated societies wound up in the county 
court the Companies Acts, 1802 to 1890, and the rules made there* 
under, so far as the Acts and rules relate to winding-up, apply, and 
the winding-up is conducted in alt respects as if the societies were 
companies registered under the Companies Acts (o). The costs of 
winding-up are taxed on tlie Supreme Court scale 

838 . In each case the petition for the order of the court must be 
made eitiier by a member authorised to present the petition on 
behalf of the society by three-fourths of the members present nt 
a general meeting of the society specially called for the purpose, 
or by a judgment creditor for not less than jL*50 (p). 


{{) oS & 54 Viet. c. G;j ; Duilcling: Socioties Act, 181)4 (57 & 58 Viet. c. )T), <». 9. 
Sco before that Act Jle Purtsea hland Jiuilding Society ^ Cli. Ii05, 

(/<•) Itf Pi^rUea hUmd JhiUding Society^ aupra; Jmea v. Swum>a (.'umlnun 
lieofjii Building Society (ISSOJ, 29 W. U, 382; //« Sunderland ‘&lud Unireraai 
Building Society (1888), 21 Q. B. D. 349. 

(/) E.g.^ proce«*<lings against an officer for misfeasniiro under s. 10 of tho 
Uoinpanies (Windiug’-up) Act, 1890 (53 & 54 Viet. c. 03) (Be Lihralnr Permaund 
Benefit Building Sifciety (1894), 71 H T. 400). As to winding up of coinpauioi 
generally, see title CoMrAMKS, It must, however, bo ronionilHTcd that many 
provisions of the Companies (Winding-up) Act, 1890, do not apply in the case 
of a winding-up under suporviHion {ihuL). 
t»n) Companies (Winding-up) Act, 1890 (53 & 54 Viet. c. 03), s. 1 (1). 

(w) Ibid,^ 8 I (2), (3). Theie is no reiiorted decision as to the meaning of 
capital “ paid up or cr^ited as paid up ” in the wise of a building society, but 
it would probably be held to mean tho amount Paid up or credited as paid up on 
the shares in resjKfct of which no advance had been made. As to which county 
courts have jurisdiction, see the County Comts (Bankruptry and Companies 
Windin^up) Jurisdiction Order, 1899, s. 3, and .Sened. I. ; Statutory Rules and 
Orders jRevjsed to December 31st, 1903, iii., title County Court, Knghiiid, 
pp. 78—80 ; and title ^cjrrr Counrs. As to transfer of proceedings from 
one court to another, see Companies (Winding-up) Act, 1890, s. 3 ; Conij)aniM 
(Windiug-ap) Rules, 1903, rr. 42 — *7 ; Statutory Rules and Orders Revised to 
December 31st, 1903, iL, title Company, England, pp. 31—33; and till© 
COMPANllCS. 

(u) County Court Rules, 1903, OpI. 41, r. 12. 

(p) Bailing ScKnetie© Act, 1874 (37 & 38 Viet e. 42), t. 32 (4). In the 
case of the winding up of an incorporated society under the stipmUHion of 
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Notice of the commencement of the winding-up must be given in 
dupliciite to the Registrar within fourteen days from the date of the 
Hiipervisioii or winding-up order, as the case imiy be (7). 

Notice of the termination of the winding-up must be given 
in duplicate to the Registrar within fourteen days after such 
termination (r). 

839 . The liability of an unadvanced member of an incorporated 
society is limited to the amount which he has actually paid or 
which at the coninioncement of the winding-up is in arrear on 
liis sliares {«), An unadvancod member who has withdrawn is 
under no liability though the withdrawal was loss than a year 
from tlio winding-up (n). 

The liability of an advanced member is limited to the amount 
payable on his shares under any mortgage or other security or 
under the rules of the society (/>). He may redeem on payment of 
this amount (c), but ho cannot be called upon to pay except at the 
time or times and subject to the conditions expressed in the 
mortgage or other security or the rules (d). 

In case of a sale and transfer of shares after a compulsory 
winding-up order has been made the transferee is not entitled to 
be registered as owner without the sanction of the court. The 
court has power to order the register to be rectified by the insertion 
of the transferee’s name, but the exorcise of the power is dis- 
cretionary, and an order will not be made except a strong case is 
made out (c). 

SOB-SscT. 5 . — Canctllaiiim or 8it$i>en»ion of Jttgisiry. 

840 . Where the Registrar is satisfied that (1) the certificate of 
incuriK)ration has been obtained by fraud or mistake, or (2) the 
Eocioty exists for an illegal purpose, or (8) the society has wilfully 
and after notice from the Registrar violated the provisions of any 
of the Building Societies Acts, or (4) the society has ceased to 
exist, ho may, with the approval of the Secretary of State and after 
giving not less than two months’ notice 8i)ecifying the grounds for 
the proposed action (/), cancel the registry of a society, or suspend 


tbo court the •(xsioty ahottld pa»a a rcsoluliun for a voluntary winding-up in 
the same manner at if it wore a company (tee title CoMPANixt), and then 
authoHte a member, in accordanoe with t. *32 (4) of tho Building S^oties Act, 
1S74 (37 (!fe 38 Viet, c, 42), to apply for a tupervition order. 

(^) Building Societici Act, 1874 (37 & 38 Yict. c. 42), a. 32 ; Building Socuety 
lUgulatiout, 180^, r. 27. A fee of 2«. it payable on the registry of any such 
notice (i/oi/., r. 41). For the form, see Form A B : and Encyclopo^ia of 
Forms, Vol. HI., p. 00. 

(r) Building Society Regulations, 1895, r. 20. For the form, see i7»id., 
Form A I) ; and Kncyolopmdia of Forms. Vol. IIL, p. 92. 

(t) Building Societiet Act, 1874 (37 & 38 Viet. c. 42), t. 14 ; Drotonliew. 

(1883), 8 Anp. Cos. 235. 

(a) lU and South Yvrhhire Permantni Building Society ^889), 22 

Q. B.D.470, See p. 300, ante, 

(5) BuBding Societies Act, 1874 (37 A 38 Viet. c. 42), t. 14. 
fej Broumlii ▼. Humil (1883), 8 App. Oas. 235. 
id) Building Societiet Ac^ 1801 (57 A 58 Yict c. 47), s. 10. 
is) Be Onimrd Bmlding Society, ftSOl] 2 Q. B. 463, 0. A. 

(/) For the form of notice, see Building Society Begulations, 1895, Form II, 
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the registry for any period not exceeding three months, and he may 
also from time to time, with the like approval, renew the susi^ensiou 
for a similar period (y). 

When application is made to the Registrar to exercise his 
compulsory power of cancellation, he may require the applica- 
tion to be made in duplicate and to be supported by a statutory 
declaration {//). 

841 . Notice of the cancelling or suspension must be advertised 
in the I^mdon Gazette and in some newspaper circulating in the 
county in which the bead office of tho society is situate (i). 

If the registry is cancelled or suspended for a period exceeding 
six months, an appeal lies to the High Court 

The Registrar may also, if he thinks lit, cancel tho registry of a 
society at the request of the society (k), 

842 . A society, after the cancellation or during tlie suspension 
of its registry, absolutely ceases to«enjoy the privileges of an incor- 
porated society, hut without prejudice to any liability incurred by the 
society, and any such liability can be enforced as if no cancellation 
or suspension had taken place (/). It wdll become a partnership 
with individual liability, and, if consisting of more than twenty 
members, an illegal association (w). 

Sect. 2. — Unincorporated Societies, 

Suh-Sect, 1. — DUiotation. 

843 . It is doubtful whether the enactment contained in the 
Friendly Societies Act, 1820 (a), which provides for dissolution with 
the consent of five-sixths in value of the existing members ascer- 
tained in a special manner, is applicable to building societies. It 
might apply to an unincorporated society if the enactment has been 
incorporated in the rules (o). 
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0/) Building Societies Act, 189-1 (57 & 68 Viet. c. 47), s. 6 (1), (2). 

(/i) Building Society Begulations, 1895, r. 9. 

(i) Building Societies Act, 1894 (67 & 68 Viet. c. 47), s. 6 (2). Tor fonn of 
advertisement, see Building Society Regulations, 1896, Form li. 
ij) Building Societies Act, 1894 (67 & 58 Viet. c. 47), s. 6 (5;. 

\k) 8. G (4). For form of application, see Building Society Bogulations, 

1895, Form G. The application must name a newspaper in which the can- 
cellation may be advertised, and must be accompaniea by a sum to pay for the 
advertisement in that paper and in the Gazette {ibid., r. 8). 

(f) Building Societies Act, 1894 (67 & 68 Viet. c. 47), s. 6 (5). 

(m) Companies Act, 1862 (25 & 26 Viet. c. 89), s. 4. See Ue Jlfraromhe 
Permanent Mutual Benefit Building Societt/, [1901] 1 Ch. at p. 113; SItaw f. 
Hrn»<m (1883), 11 Q. B. D. 663; Re Thmtagf Ex parte Popiddon (1886), 14 
Q. B. D. 379 ; and title CouPANrss. For a discussion of the resulto which 
would follow from this state of things, see Reports of the Chief Registrar of 
Friendly Societies for the Year ending December 31, 1894, Fart A, pp. 48 — 60, 
quoted in Davis’s Building Societies, 4th ed., p. 80. 

(o) 10 Geo. 4, c. 66, a. 26. 

\o) Compare Be Londtm and Metrop^itan Ckmntiee Benefit Building and 
levutmerd Soddy. [1889] W. N. 18. It may, however, be r»oitited out that 
some of the proviaioiie of the FrtendW Societiee Act, 1629 (10 Oeo. 4, c, 66), 
e. 26. are clearly not applicable to builamg societiee. 
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fiuiLDiNO Societies. 


Sub-Sect. 2.^JVindtng-up under the Companiei AcU. 

844 . An unincorporated society may be wound up as an 
unregistered company under the Companies Act, 1862 (p), except 
where the society whs established after 1856 and has not been 
incorporated under the Act of 1874 (< 7 ). 

The court has also jurisdiction to make an order in the case of a 
society whose certificate of incorporation has been cancelled (r). 

To give the court jurisdiction the society must have at least 
seven members at the date of the petition (a), Bepresentatives of 
deceased members, trustees of bankrupt members, and past 
members, althougli they may be liable to contribute, are not 
memliers (t), 

846. The petitioner may be a creditor (a) or an unadvanced (h) 
or advanced member (c). A petitioner who is a member of tlie 
society stands in a difierent position from one \\]io is a creditor, as 
he is not entitled to an order ex^deldto juatitur. 

The court before making the order will take into consideration 
the interests of all parties and the circumstances of the case 
generally (d), including the wishes of the majority of the members (e). 
Thus, an order has been refused where it would not have been to 
the advantage of the members generally (/), where it would have 
been of no service to the petitioner ((/), where the petitioner had 
not previously taken the opinion of the members, as required by 
the rules (/t), and where the costs of the winding-up would have 
been too great ( 0 « 

846. Any application for an order vesting the property of the 
society in the liquidator ought to bo made in the name of the 

(;>) CoHJpaiuvB Act, 1 S 02 (20 & 20 Viet c. 89), 8s. 199 —204 ; Re No, 0 Midland 
Countie* Jknejit Duilding Society (1804), 4 Do 0. J. & S. 468. Comparo Re St, 
Oetfrge** Ruifdiug (1857), 4 Drew, 154 ; Re Doncaeter Permanent UuUding 

Socidg (1806), L. U. 3 Dq. 158; Re Quern'* RenrJH liuilding Society (1871), 6 
rb. App. 816 ; Re Cil/oileH lieu^t Building Society (1808), 3 Ch. App. 462. See 
title COMPAEIKS. 

(•/) Re Il/racofnU Permanent Mutual Rrnrfit Building Society^ [1901J 1 Ch. 102. 
The contrary haa been exprowily held in Scotland {Smith'* Truetee* v. Irvine and 
Fullerton Building Society (1905), 6 1?\ (Ot of Seas.) 99). See note (^), p. 325, ante, 
(r) Re Ormi'enof lionet l^rtgierty Aeguieition and investment Building Society, 
[11K)21W.N. 115. a 9^ 

{*) Uotii)Minie 9 Act, 1802 (25 & 20 Viet. c. 89), e. 199. 

(<) Re iUmding and ICelby, fl895} 1 Ch. 663, C. A. Re NutiouuJ Permanent 
Benefit Building Striety, W. W. 225, «wfrw, must bo treated asovemiled. 

(al Re No, 3 Midland Ijountice Benefit Building Society ^ eupra. A person who 
has lent money for the purposes of a society which has no power to borrow is 
not a creditor (Re National Pmuantni Benefit Building Society, £x parte 
innitmtfm { 1 869). 6 Ch. App. 309). 
ft) Be Quetn'e ilenefit Building Society, eupra, 

M Re Prcfiemiunalt Commercial and induetrial Benefit Buiiding Society (1871), 
6 Ch. App. foo, where an order was refused. 

(d) Be ilfracomhe Permanent Mutual Benefit Building Sodety, eupra, 
f r) Re iSxfimiimat, Ommercial, and induetrial Benefit Building StKieiy, eupra, 
if) Be Planet Benefit Building and inirttment SortWy (1872), ll & 14^. 441. 
ft) Be Lmdtm Permanent Benefit Building Sodety (1869), 17 W, B, 613. 

(A) Be London and Metropolitan Vountiee Benefit Building and Inveetmetd 
[1889) W. N. 18. v ar 

(i) Be Second Cimnurdul Benefit Building Sodetg (1879), 48 I 4 . J. (cn.) 753. 
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society and served on the trustees {k). If there is more than one 
liquidator, and they sell the real estate of the society, they must all 
execute the conveyance, otherwise only a share of the legal estate 
proportionate to the number executing the conveyance will pass (/). 

Where land subject to a rent-charge is vested in the liquidator of 
a building society under the order of the court, the liquidator is 
not personally liable to pay the rent-charge (m). After the liqui- 
dator has repudiated the land subject to a rent-charge, no claim in 
the winding-up for arrears of the rent-charge accruing after the 
repudiation will be allowed (»). 

847. Apart from liabilities created by special rules and subject 
to the liabilities in respect of the costs of winding-up and debts 
owing to outside creditors mentioned below, the position of advanced 
and unadvanced members of an unincorporated society in a wind- 
ing-up is similar to that of members of an incorporated society (o). 
I'nadvanced members who have withdrawn and advanced members 
who have redeemed are no longer members, and are subject to no 
further liability (p). 

All members, advanced and unadvanced, are personally liable 
without limit for all ordinary debts incurred in the proper carrying 
on of the business of the society while they were members ( 7 ). But 
in respect of moneys lent to the society they are not liable beyond 
the amounts payable by them under the terms of the rules and 
tables (r). 

848. The liability of unadvanced members in regard to other 
members is limited to the amounts which they have paid or are, 
under the rules, liable to pay up to the commencement of the 
winding-up («). They are not liable to calls for the purpose of 
adjusting the rights of unadvanced members inter se (t). Unadvancod 
members who have given notice of withdrawal expiring before the 
winding-up are entitled to be paid in priority to members who have 
not given notice (a). 

Advanced members are entitled to redeem their mortgages in 
accordance with the rules, and are not bound to remain to share 
losses, notwithstanding that they might have been entitled to share 


(k) Re Alhivn Mutual Ptrnmneut Building Buddy (1888), A7 L. J. (cil.) ‘JIS. 

(/) Re Bbiworth and Tidy (1889), 42 Oh. D. 23. 

(m) Oraltam y. Edge (1888), 20 ^ B. D. 683, C. A. 

(n) Re Blackburn and Dieirid lienejii Building Saiidy, Kc jmrle Uruham 
•1889), 42 Ob. D. 343. 

(o) Re Middleehrough etc. Building Sttddy (1889), 58 L. J. (cu.) 771. See 
p. 396, ante. 

(jr») Re ITed Riding of YorlMhire Vermuneni Beuejit Building Buddy, Ex parte 
/V^/ittn (^1890), 4 j Ch. D. 463. 

(<;) Re West London and General Permanent Benefit BuildtKy BocUty, [18941 
2 Cb. 332, applying the doctrine of priocipai and agent. 

(r) lUd., per Wkiout, J., at p, 371, on tbe ground that borrowing u not 
neceetary for tbe purpoMs of tbe ouaineM of a building ^iety. 

(•) Re Middleehrough^ Bedcar, and Salthum de. Building Bin idy, eupra, 

(t) Re Ihncaeter Permanent Building SocUiy (1867), L. It. 4 Eq^. 579. 

(tt) WalUm V. Edge (1884), 10 App. Caa. 33; Re Middleehrough, Redcar, 
Salthum^hy^he-Sea, and aettland District Permanent Benefit Building Bockty 
No. 2 (1895), 33 h, T. 203. 
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profits if any profits had been made {tv). They may, however, be 
required to pay up immediately the amount owin^ on their securities, 
less any discount to which they would be entitled on voluntary 
redemption under the rules (a). They are not liable to a call for the 
purpose of making up any deficiency in the amount owing to 
unadvanced members (i), unless the rules specially so provide (c). 
If, however, there, is such a special provision, payment of such a 
call will be secured by the mortgages given by the members if they 
purport to secure, in addition to fines etc., “ other payments ” in 
respect of their shares (c). They are also liable to contribute to 
the costs of the winding-up (d). 

If under the rules advanced members are liable for any contribu- 
tion to losses which the directors may have allotted to them in per- 
formance of their duties under the rules, they will be liable for any 
losses notwithstanding no apportionment has been made before the 
winding-up (e). 

The fact that a mortgage by a non-member to a society contains 
a recital that the mortgrg ir holds certain shares in the society is 
not suflicient, in the absence of other evidence of membership, to 
render the mortgngor subject to the liabilities of a member (/). 


(w) Toth V, Korth Ilriitsh BuHdhig Societj/ (I88G), 11 App. Gas. 489; lie 
MiddI f through , Jlrdcar^ and ScUtbum etc. Jhiilding Hocirtg (1889), 68 h. J. (CH.) 
771 ; lie ItriUmnia Permanent lienejit Itmiding Society. [1891] W. N. 123. 

BroumNe v. liuttell (1883), 8 App. Gas. 23a, per Lord Biiamwell, at p. 259; 
Ltmdon I*rovi^t Unilding Society v. Morqant [1893] 2 Q. B. 2(>6. In both 
coaoH the societies wore incorpomted, but tne decisions wore given before the 
lauising of the Building Bociuties Act, 1894 (67 & 68 Viet, c. 47). Six months' 
notice msy be necessary in some coses. See London ProHdent Building Society 
▼. Morqan. tupra^ j)er KENNEDY, J., at p. 273. 

(6) He Dtmeeuier Permanr^d Building Society (18G7), L. B. 4 liki. 679; Be Wett 
L^ihdon and iJeneral Permanent Benefit Building Sntitty, [1894] 2 Ch. 362, per 
'WinoiiT, J., at p. 373. 

(c) /f« tVeet Hiding of Yorkthire Permanent Benefit Building Society (1890), 
43 Ch. D. 407. See Hdianee Permanent Benefit Building Society (1892), 61 
Ij. d. (cii.) 463, where a call was made to repay preference shareholders. 

(d) He Wfsf Londim and General Permanent Benefit Building Society, supra. See 
Re .ilbion Muitud Permanent Benefit Building Society (1888), 43 Gh. D. 410, n. 

(s) He Albitm Mutual Permanent Ben fit Building Society, supra; Re Wtst 
Rifling gf Yorkshire Permanent Benefit Building Soci.ly. supra. 

(/) R* Victoria Permauent BenejM Building, Investment and Freehold Land 
Bocidty. Empsim'e Case (1870), L. K. 9 Eq. 697. 
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XVin. CUEMATION 

Si:ci . t . Ue'julationh foh Oukmation - - . . . ^70 

Sub-8ect. 1. Definitions 57^ 

Sub'fX'ct. 2. Maintenance and In.s{)ection of Orematoria • 57i) 
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For ( 'uniHtuiion and Oenn al Powers of 

Hoards of Guardians _ - . See title Poor Law. 

Maropciitan Uorough Councils - - ,, Metropolis, 

Urban Authorities, Parish Counnh, 
and Vestries ----- „ Local Government. 

Fcclrsiastiral Law generulli/ - - - „ KccLESlASTiCAL Law, 

Religious Services - - - . - liccLESiASTiCAL Law. 

Part I. —Duties of Executors and others 
as to Burial. 

Sect. 1. — Duft/ to dispose of Body, 

849 . Upon the death of any person the duty attaches to the siir- 
V ivors—to use advisedly an indefinite expression — to bury or other- 
wise dispose of the body. The ordinary inetliod of disposing of the 
body is by burial ; but there is no prohibition against otiier methods. 
Thus, even before the statute («) by which the practice is now 
recognised and regulated, cremation was not unlawful (/;). Where 
the body is buried the law does not require that the interment sliould 
1)6 in any particular place, nor, if the burial takes place elsewhere 
tlmn in consecrated ground (c), does it prescribe any particular 
ceremony. Burial in private ground is permissible unless the user 
of the ground for that purpose amounts to a nuisance (rf), or 
involves a breach of some statutory prohil)ition against burial in the 
particular locality (c). A disregard of decency in the disposal of a 
deail body would, however, generally he a misdemeanour as 
amounting to a common nuisance (,/*), and is perhaps a mis- 
demeanour apart from nuisance ((?). 


(rt) CrcQiatiou Act, (2 lidvr. 7, c. 8). 

(/») H, V. /VtPr (IS84), 12 Q, B. D, 247. 

(f) *• Our Church kuows no «uch iruKcency n» putting the body into the 
c<»n»ecrwted ground without the eervice being ut the same time performed ” 
(Keinp r. nv<d:r« (1809 , 8 Phillim. 204, per Sir J. XiCHOix, at p. 295) ; and this is 
still the law uiilew the conditions of the Burial Laws Amendment Act, 1880 (48 
& 44 Viet. e. 41 ), ate aatisfied. See p. 424, tMt. 

(d) See Cow/ey {Lord) v. Ryas (18*). 5 Ch. D. 944, C. A., per Jessel, M.U., 
alp. 951. 

(r) JC.ff., the prohibitioiia refened to at pp. 525, 526, 

( f ) R, r, /Vter, 

\^) The duty to dispoee of a dead body has been described as a duty to 
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Part L— Duties of Executors and others as to Burial. 

It is a misdemeanour to dispose of a body so as to prevent the ?eci. i. 

holding of an inquest over it in a case where the coroner has Duty to 

reasonable ground for holding an inquest {h), dispose of 

860. A person cannot by will or otherwise legally dispose of 
his body after death; and any directions on the nialter that he l^irections <.f 
may have given are consequently not legally binding upon his 
representatives (i). There are, however, statutory ju-ovisiona of body, 
enabling a persori to give efTeciive directions with regard to the 
anatomical examination of his body after bis death (j), and tlie 
cremation of the remains of a person known to have left written 
directions to the contrary is prohibited (k). 

851. The law as to the persons upon whom the duty of disposing Upon whom 
of a dead body falls, and as to the nature of that duty (/), is <*'‘tyofdi.. 
imperfectly developed. Such a duty is, however, recognised as 
incumbent on the executors of the deceased (/«), on the husband 

of a deceased wife (a), on the parent of a deceased child (o), and on 
any householder on whoso premises the body lics(p) ; and neglect 
of the duty may bo a common law misdemeanour (7). 

852. The law, in general, recognises no property in a dead Rijfht to 
l)ody(r) ; hut it does recognise as incident to the duty to dispose of 

bury the body with decency, or to give it “Christiau” burial. See Gillrrt 
V. Buzzard (1820), 3 Phillim. 335, at p. 353; R, v. Stewart (1840), 12 Ad. & 1:3. 

773; R, V. I'iinn (1851), 2 Den. 325. And, if the duty ie more than a iiioriil 
duty, a broach of the duty without lawful excuse would seem to bo a common 
law misdemeanour. See title Okiminal Law and Pkoceduhe. 

(h) R. V. yVt<« (1884), 12Q. B. D. 247 ; H. v. (1881), 13 Q. B. I). 331. 

(0 V. IlWtams (1882), 20 Ch. 1). 659. 

O') Anatomy Acts, 1832 and 1871 (2 & 3 Will. 4, c. 75 (see particularly ss, 

7, 8) ; 34 & 35 Viet. c. 10). See further, title Medicine and Piiakmacv. * 

(A) Cremation llogulations, 1903, r. 3 ; and soe p. 571 , intst. 

U) The matter is complicated by the circumstance that a dead body loft 
anouried will generally give rise to a nuisance, and that there are of com'!«o 
duties to obviate or remedy such a nuisance which practically involve the duly 
of disposing of the body. These duties are, howover, from a legal point i>f 
view, distinct from the duties referred to in the text. 

(m) 2 Bl. Com. 508 ; and see the coses referred to pp. 406, 407, j/ont, os to 
funeral expenses. 

(a) Jmh’na v. Tnchtr (1788), 1 Hv. Bl. 91; Ambroae v. Krrrison {ISol), 10 
C. B. 776; Bradshaw r. Beard (1862), 12 C. B. (N. 8.) 344, all relating to 
the recovery of funeral exjienses from the husband. And see Clark v. Loudm 
General Omnibus Co„ Ltd., (*1906] 2 K. B. 648, C. A., per Fakwell, L.J., at p. 663. 

(o) R, V. Fawn (1851), 2 Den. 325, where the father of a decease<l child was 
indicted for falling to bury it, and the court, while expressing the opinion 
that it was the duty of a parent, if of sufBcient means, to provide “ Christian ” 
burial for his child (by'yvhich, however, they must l>e taken to have 
meant no more than that it was his duty to dispose of tho body with decency, 
see p. 404, a»fe), held that the defendant’s want of means was a defence, and 
would have been a defence even if the indictment hatl been for nuisance arising 
from the uuburied body, although the defendant could have obtained tho neces- 
sary money from the poor law authorities on loan, as the defendant was not 
bound to incur a debt. The opinion exprwsod in this case was, howover, 
doubted in Clark v. I^dan General Omnibus Co., Ltd., smrra, where it was 
suggested that the obligation on a father to bury his child may be a moral 
obligation only. 

R. V. Stewart, supra. 

(tf) See R. ▼, Vann, supra. — « 

(r) See /L T. Sharps (1857), 26 L. J. (m. c.) 47, per Erl*. J.. at p. 48. No 
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Kurial and Cremation. 


Sect. 1. 
Doty to 
dispose of 
Body. 


AUowsiiccout 
itf deceancd'n 
t«iaU. 


Tiiviitcnt of 
undertaker 


the body rights to the possession of the body until it is disposed 
of(«). A creditor is not entitled to retain the de^ad body of bis 
debtor as security for bis debt (/). 

Sect* 2 . — Funeral Expenses, 

853. Proper funeral expenses are payable out of the proi)erty of 
the deceased in priority to any other charges (//) ; and the 
executor will accordingly be allowed in respect of funeral expenses 
such amount, but such amount only, as is reasonable in the 
circumstances, regard being had, inter alia, to the position in life 
of the deceased. Less will, however, be allowed where the estate 
is insolvent, at any rate if the executor knew or had reason to 
suspect that the estate was insolvent, tlian in the case of a solvent 
estate (w). The amount that will be allowed in the case of a solvent 
estate may be atTected by the terms of the will (x). 

854. An undertaker who j>crforins a funeral suitable to the 
position and circumsiances of the deceased may recover his 
reasonable charges from the executor of the deceased, having assets, 
without any specific contract (;/), unless he has given credit to 
another, in which case the executor is not liable to the under- 
taker {a)f but is liable to repay the person who employed the under- 
taker (h). 

if, however, the heir of a deceased intestate einplo^^s and 


doubt, however, a ilciid boily may in soiim circumstances Ik;* the subject of 
property, c.y., in the ca.««o of a mummy. The shroud in wliich a dead body is 
wrapped remains the property of tho person to whom it previously belonged, 
and should bo describtMl acc<»rdingly in an indictment for stealing the shroud 
after burial (//o//«e«* C««^(1614), 12 Co. Rep. 113). 

(n) 2 111. Com. 508, as explainwl in y. (1882), 20 Ch. D. G50, 

per Kay, J., at p. (UH. The right is spoken of in that case as being the right 
of tho executors ; but no doubt oUier jiersons chargetl with the duty of disix>suig 
of tho iKidios of the dead have similar rights, r.^., a huslmnd in tho cose of u 
dead wife. 

(0 n. V. Fox (18-11), 2 Q. 11. 24C ; li, v. Scott (1812), 2 Q. II. 2-18, n„ docideil 
with reforeiico to an attoinnt on the part of a gaoler to detain, on account of 
pecuniary claims, tho bcKly of a debtor dying in prison. See also Ayl. 
Far, 135. 

(u) 3 Co. lust. 202. See title Exectjtoks and Administkatou.s, 

pc) See 2 Bl, Com. 508 ; Offiry v. OMry (IGOl), Fi*ec. Ch. 20, 27 ; Stay v. Punter 
(17-1-1), 3 Aik. 119, where £60 was allow^ where the decx>ttscd was apparently 
of large menus, though, as it pwvwl, the solvency of the estate was at least 
doubtful ; S7«r/»/N>/s v. Slacf*oolt (181G), 4 Dow, 209, 227 ; J/uncock v. Pwimort 
(1830), I B. A't Ad. 2(50, where, in the case of a captain on half-pay whose 
estate was insolvent. £79 was held to l)e too much, and £20 was suggested as 
reasonable; FltvanU v. Kdieard$ (IS'.H), 2 Cr. & M. 612, tho headnoto of which 
appeara to be inaocurato ; Pridyt v. Jlruini (ISl,*!), 2 Y. & C. Ch. Cas. 181 ; and 
compare Multkk v. Muttick (1829), 1 Knapp, 215. The former strictness of the 
common law as to the allowance in the case of an insolvent estate (aa to which 
see ShtUy^i Va$e (1693). 1 Salk. 290, and SUay v. Punter, tnpru) is now relaxed. 
See Eihcanli t. AJiiviiv/s, tupra. 

(x) See /Wrs ▼. Cunttrbury (Archlnithoj*) (1807), 14 Yes. 364, at p. 372. 

(y) Tnynrtt V. Uryman (1812), 3 Camp. 298; Ambrtme v. KerHsun (1851), 
10 O. B. 770. 

[а) T. Price (1820), 3 Y. ft J. 29; Brice r. WHeon (1834), 3 Kee. ft 
M. (a. B.) 512. 

(б) See flrten t, Salmon (1838), S Ad. ft Kl, 3l8. 
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Part L~Duties of Executors and others as to Burial. 

voluntarily pays the undertaker, he cannot recover the amount so 
paid out of the personalty (c). 

As the estate of the deceased is chargeable with the funeral 
expenses, administration will in a proper case be granted to the 
undertaker as a creditor in respect of such expenses (^/). 

855. A husband is liable for the funeral expenses of his wife, 
at any rate if she leaves no property, even though he may have 
separated from her altogether, and though she be buried without 
his knowledge or request; and lie is equally liable whether the 
person who causes the body to be buried is an undertaker or any 
other person (e). But a husband who is his wife’s executor is 
entitled to retain out of her estate the expenses of her funeral, 
although her will contains no charge of debts or funeral expenses 
and the estate is insolvent (/). 

856. An infant widow whose husband dies without leaving assets 
is liable on a contract for the funeral expenses of her deceased 
husband; but it would seem that an infant is not liable upon u 
contract for the burial of his parent ( (j), 

857. The funeral expenses of a person who has been killed by 
the negligence of another appear to be in no case recoverable from 
the latter either under the Fatal Accidents Act, 1816 (/<), or at 
common law (i). 

There are statutory provisions as to the funeral expenses of 
sailors dying while on service, the effect of which is, shortly, to 
Ciist the expense on the shipowner if the sailor dies from injuries 
received in the service of the ship and to provide for the deductioa 
of such expenses from tlie sailor's wages in other cases (y). 


Part II. — Churchyards and Burial in 
Churchyards. 

Sect. 1. — Prupertif etc. in Churchi/ards. 

858. There is in most parislies a burial ground, usually 
adjoining the paiish chiircli, which is recognised as the parish 


(r) Colthy V. Colehtf (IS(Ki), 12 Jur. (n. «.) *100. 

{tl) yewcoml^ V. i)eloe (1SC7), L. K. 1 P. & IL 314; Hf Fowler (IK52^ 10 Jar. 
801. 

{e) Jenkhu v. Tucker (1708), 1 Hv. 151.01; Ambrose v. Kerr!ion (IS.il), 10 
C. B. 770; BratUhaw v. Uxard (1862).' 1*2 C. B. (w. 8.J 344. 

(/) Rt M*Myn (1886), 33 Ch. I). 573. 

(;/) Chapfde v. Coaper (1844), 13 M. A W. 25*2. 

(A) 9 & 10 Viet. c. 93 (Lord CampbfU’s Act). . 

{t) See (Hlarke. honthm OefiereU 0*nnibti§ Co., /./J., [ 2 K. n. 618, C. A., 

following (kborn v. OiUeit (1873). f., R. 8 Kxrh. 88, and Bed well w, 

Uolding (1902), 18 T. L. B. 430. 

(j) Merchant Shipping Act, ls91 ^57 A 58 Viet. c. C0>. h. 207 (1). (A). Ae to 
the application of the section, see ihd.. tus. 260-266, and the definition section, 
lAi 8, 71*2. See generallv, title Hiiii rixo axu Navioatjo.v. 


Sect. 2. 
Funeral 
Expenses. 


Liability of 
husband. 


Liability of 
infant. 


Pereons kili<N) 
by negligent'^. 


Sofimrn. 


Parish 

chiirvliyanls. 
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Bdriai and Ckemation. 


Sect. 1. 

Property 
etc. in 
Church- 
yards. 


When a burial 
ground it a 
parish church* 
yard* 


Freehold 

ohurefajard. 


churchyard, and, unless closed for burials hy Order in Council (h\ 
constitutes the ordinary place of sepulture for the parishioners 
It is proposed in the present part of this title to deal with certain 
branches of the law relating to such burial grounds, which it will 
be convenient to term parish churchyards, and to burial therein, 
and incidentally to some extent with the law as to burial hi 
consecrated ground generally. 

What conditions must be fulfilled in order that a burial 
ground should constitute a parish churchyard cannot be stated 
with certainty. Consecration, actual or presumed, appears to be 
essential, and there must, no doubt, be an intention that the ground 
should become a parish churchyard (Z). If a burial ground has 
been recognised for any length of time as a parish churchyard, the 
presumption arises that the necessary conditions have been ful- 
filled. In some cases statutory provisions prevent there being 
any question as to whether a burial ground is a parish 
churchyard (m), 

859 . Where a parisli has no rector, or the rector is himself the 
incumbent, the freehold of the parish churchyard is, normally at 
least, in the incumbent. Where, however, there are both a rector 
and an incumbent, it seems that normally, in the case of an 
ancient churchyard, tho freehold is in the rector (?0» but that in 


(k) So© pp. 520 et po»t. 

Tho quoBlion wtw touched upon in argument in Stewart v. Wvat Derby 
Burial Board (1886), 34 Ch. p. 314, 333. 

(m) K.ff., the onactmoiita in aid of tho provision of ohurebyards referred to 
at pp. 432 ft aetj., jmt. 

(«) That, opurt from statutory provisions, tho freehold is pn'md fade in the 

I tarsoi), to use tho general expression, is clear (Com. Dig. tit. Dsglise, G. 1 ; 
leggo's I’arson’s Counsellor, 7th ed., p. 230). But, while the better opinion 
seems to be that, where there is a rector. distinct from the incumbent, the 
freehold is. in tho absence of statutory provisions to the contraiy, in 
the former (see Oreenalade v. Darhy (1868), L. Ji 3 Q. B. 421 ; Walter v. 
Mouutatjuf (1836), 1 Curt. 253, per Dr. LusnncGTON, at p. 260; (hiffin v. 
DiyUtou (1864), 6 B. & S. 93, per CooiCDURN, C.J., at p. 103), there is some 
authority for tne view that the freehold U in the incumbent, at least in the case 
of a vicar, and not in the rector (Com. Dig. tit. Cemetery, A. 2 ; Stephen’s 
tonmentavios, 14th ed.. Vet. II., p, 679, repeating a statement contained in 
earlier eilitions ; BMph-withouUAldgnte {Vicar) v. Variahimera^ [1892] 
V. 101, Dr. Tkistoam, at p. 167). In StewaH v. Wett Derby Burial 
Btfard, saprn, Kay, J., at p. 333, appeared disposed to accept the state- 
ment in Stephen's (jommentaries, and referred to Champtieya y. Arreummith 
(1867), L. It. 3 C. P. 107, Ex. Ch., as an authority for tho same view. In the 
last cited case, however, though the freehold was taken to be in the vicar, it 
did not appear whether there was a rector or not, and the point was not dis- 
ouiised, nor was the churchyard in fact an ancient cburchj’ard. And later 
in Batten y. Omlyt (1889), 41 Cb. D. 507, Kat, J., seems to have considered 
that the freehold of an ancient cbui*cliyattl was or might be in the lay rector. 
It seems that when by the sentence of consecration &e landowner renounces 
all right and title to the land the freehold may thereupon become by operation 
of law vested in the rarson (see Campbell y. Uterj^ttol VarparaBun (1870), L. ll 
9 Eq. 579) ; hiit that the freehold ol consecrated ground can be in others, in 
trustees, is clear fsse the Burial Ground Act. l.Sin (56 Geo. 3, c. HI), s. 4 ; and 
p. 415, ivtt), and the fact that the freehold was m trustees would proU»U v not 
in^ ttseh prevent the burial ground from )>eing a parish churchyaid {SUu^ri v. 
ir«it iherby Burial Hoard ^ eupra). 




860 . The rij^ht to the herbage and, subject to uhat is said 
below, to the trees in the churchyard is in the incumbent if the 
freehold is vested in him ; and in the case of a vicarage the i)re- 
simiption from general practice and usage is that such right forms 
part of the vicar’s endowment, though tho freehold may ho in tho 
rector ; but the right is prund facie in the rector wlieii he is the 
freeholder, and the incumbent is a perpetual curate (q). 

The rector or incumbent is not, however, at liberty to fell the 
trees inadvisedly, or for purposes other than the repair of the 
church and the like(r). If he does so, he may bo restraitiod by 
injunction at the instance of the patron of the living («), and may 
possibly be liable to indictment (/). 

Even where the freehold is in the rector, the incumbent is 
entitled to the possession of the churchyard for the purposes of 


((/) Some of the enactments enabling new churchyards to be jnovidcd 
contain provisions for tho vesting of the freehold in the incuiubont. See ])p. 

440, 444, post. See also the general provisions in the Burial Ground Act, 1810 
(50 Geo. 3, c. HI), s, 4, refen'ed to at p. 445, jmt. 

(p) Y. B. 11 lien. 4, 12 a, pi. 25; and see Jlatlen v. (ledyf (18S9), 41 Ch. I). 
607, per Kay, J., at p. 510. 

i<j) Greeiislade v. Darby (1868), L. 11. .3 Q, B, 421 ; and scjo Cox v. liicrn/t (1757), 
2 Lee, 373 ; Lynd. lib. 3, tit. 28, l)e Coinmunitato Kcclesieo, p. 207. In 
2 Roll. Abr., p. 3;}7, it is said that tho right is in tho vicar as l>otwocn him 
and tho lector; but lieUamie'a Case (1015), 1 Roll. Rop. 255, which is cited with 
reference to the proposition, appears only to show that tho question is triable 
at law, and not in the Ecclesiastical Court. The case is cited on this point 
in 2 ^11. Abr., p. 311. See tho note in 1 Gib. Cial., pp. 207, 208. Under 
tho Incumbents Act, 1868 (31 & 32 Viet. c. 117), perpetual curates are 
now in almost all cases styled vicars, but the Act does not alter their legal 
position. 

(r; By a document sometimes refeiTed to os 35 Edw. 1, stat 2 (prinUid in 
the Statutes Revised, 2nd ed., Vol. L, jp. 79, as among statutes of uncertain 
date), but which is referred to by Lord Coke in his note on Lifwd's Cast (1614), 
11 Co. Rep. 40 b, at p. 49b, as a treatise declaratory of the common law, it is 
declared that the parson shall not fell the trees ** iindiscreetly, but only when tho 
chancel of the church doth want necessary reparations, nor shall convert thorn 
to any other use by any other means, iujIcss the l>ody of tho church do iikewiao 
want reparations, and the parsons do of charity think good to give of Oiose trees 
to the parishioners wanting them.*' In Strachp v. /’nmew (1741), 2 Atk. 217, 
however, Ix)rd IIahdwioke said that a rector might cut the timbur for repairing' 
the parsonage-house as well as the chancel, and mentioned al.s<i the re|mir 
of pews belonging to the rectory, and obtaining botes for rapairiog Imrnt 
and out-houses belonging to tho parsonage, as purposes for which the timber 
might be felled ; but in Orttnslade v. Darby ^ supra^ Blackbi/KX, J., 
doubted whether Lord Hakdwicke was speaking of trees in a churchyard. See 
also A.-G. V. Warren (1844), Grippe* Law of the Church and Clergy, 6th ed., 
pp. 434, 435. ' , 

(«) Straehy v. Francis, supra ; and see Bradly v. StraUhy (1740), Barn. (CiT.) 
399; Knight v. Mos^y (1753), Amb. 176; Sowerby v. Fryer (1869), L. E. 8 Kq. 
417. 

(0 See Co* V. Ricraft, su}jra, j»tr Sir 0. Lee, at p. 375. 


Herbage an / 
Umber in 
churchynrd. 


Felling trt eH 




410 


Buriat. ant> Crematiox. 


Sect. 1. 
Property 
etc. in 
Church* 
yards. 


flow far 
l>aT»on Ia 
“owner/* 


Incumbent nx 
“ occupier.*’ 


Remedies for 
unAuthorisccl 
iutcrferencc. 


burials etc., and in respect of such possession may maintain trespass 
against a wrong-doer (u). 

Certain powers of control over the churchyard may be exercised 
by the churchwardens for the avoidance of disturbance or irreverent 
conduct therein, though these powers are very ill defined (a). 

861. The interest which the parson has in the churchyard as 
freeholder appears to be sufficient to qualify liim, other condition.s 
being satisfied, as a parliamentary elector in respect of the owner- 
ship qualification (b). 

The parson appears, however, not to be “ owner ” of the church- 
yard within the meaning of statutory definitions of ‘‘owner,*’ such 
as those a])plical)le to the interpretation of the Public Health Acts 
and the Metropolis Management Acts, to the effect that “ owner ” 
means the person receiving the rack-rent of tlie ])remises, or who 
would receive the rack-rent if the premises were let at a rack- 
rent (c). 

An incumbent in whom the freehold is vested is the “ occupier** 
of the churchyard ; and, if the occupation is of value by reason 
of his receiving a net income from fees in respect of exclusive 
rights of burial or rights of erecting monuments etc. in the church- 
yard, he is rateable accordingly (d). 

862. An unauthorised interference with the churchyard, whether 
on the part of the rector or incumbent or others, is an olTence against 
ecclesiastical law (e). And in a proper case a civil court will 
grant an injunction to restrain an interference with the churcli- 
yard that would constitute an offence against ecclesiastical law*(/). 
Buch an injunction will be granted at the instance of the 


(#0 Si*6 Joftrs V, A//m (1828), 2 Y. & J. 20o; Urijffin v. (1804), d 

11, & .S. 98; Grfenghulf y. Jkirhn (1868), L. R. ii Q. B. 421. The first two of 
those cases reluto to the chimdi, and it is not alto^ther clear how far in the 
resjH'ct in question the position of the churchyara is the same as that of the 
church. 

(it) Seo Ecclesiastical Courts Jurisdiction Act, 1860(23 & 24 Viet. c. 32), s. 3; 
ami p. 422, ;»«<. See also Marriott y. Tarfilrtf (1838), 9 Sim. 279; Ex parte 
lUach'more (1830), 1 B. & Ad. 122,|>fr LnTLEnAl.F., J., at p. 124 ; Joan v. Av/m, 
«mmt ; Worth t. Terrimtimk (184J), 13 M. & W, 781 ; Tatjlw v. Timwn (1888), 
20 Q. B. I). 671. 

(6) See Kirton v. Dear (1869), L. B. 6 C. P. 217 ; Beeu'iek ▼. AJker (1872), 
L. B. 8 0. P. 26J ; KiVAer# v. Sduu/n (1903), 89 L. T. 747 ; Woi/e y, Surretj Conttiy 
tMincU {Ci(Tk)t [1905] I K. B. 439, decideni with itsference to the parson’s free- 
hold in the church. See title Elsctions. 

(c) Public Health Act, 1875 (38 A 39 Viet, c. 65), s. 4 ; Metropolis Manago- 
roont Act, 1855 MS A 19 Viet. c. 120), s. 250. See AnqtU y. Patldinffton Vestry 
11808), L. R. 3 Q. B, 714, decided with reference to a onurch, and explained in 
If V. Ingh (1885), 16 U. B. D. 379, 0. A. ; R. v, Lee (1878), 4 Q. E. U 
75, uso decided with reference to a church, 

(d) North Manchntrr (hmeere v. [1908] 1 K. B. 835, C. A. 

(0 See Bennett v. Banaktr (1828-9), 2 Hag. Ecc. 25, 3 Hag. Kcc. 17 ; Buryoyne 
V. Free (1829), 2 ling. Ecc. 456, 662 ; ITaBer v. Manntaytie (1836), 1 Curt 253, 
a case of forming a footjmth across a churchyard and making a new gate to it ; 
Marriott v. ; Batten ▼. Oedye (1889), 41 Ch, D, 507 ; and see 

also the caeee cited ae to monuments and vaults pp> 416 et se^., poet* See title 
EcctssiAsrriOA]. L 

(/) MarHatt ▼. ! 



Part II. — Churchyards and Burial in Churchyards. 

churchwardens but, in view of the remedies available in the 
Ecclesiastical Court, not at the instance of a parishioner (/t). 

A faculty for the inalvin^ of alterations etc. in the churchyard 
may be granted in spite of the opposition of the incumbent or 
rector, and notwithstanding that such incumbent or rector is 
the freeholder (i) ; and such a faculty would, it seems, override the 
rights of the rector or incumbent as freeholder (A). 

863 . In a particular parish, by immemorial usage, the incumbent 
or the owner of particular land may be bound to maintain the 
churchyard and its fences. And such a duty, it seems, is enforce- 
able by indictment, or, if the liability is not denied, by proceedings 
in the Ecclesiastical Court (/). 

In general, however, it w^as the duty of the churchwardens to see 
that the churchyard and its fences were kept in proper repair, and 
til is duty was enforceable at law so long as the payment of church 
rates, upon which the burden of repair fell, was compulsory {///). 
Since the abolition of compulsory church rates, the duty of church- 
wardens is limited to effecting repairs out of such funds as may 
be available for the purpose from voluntary church rates or 
subscriptions, and has ceased to be a legal obligation ((a). 

Statutory power is vested in the Ecclesiastical Commissioners 
(as successors of the Commissioners for the execution of the Church 
Building Acts(o)), if they think fit, to alter, repair, pull down, and 


(y) Marriott v. Tarphtj (1838), 9 Sim. 279. 

\h) llatten v. Otdye (1889), 41 Cb. 1). 607. 

(0 See Jiuiwer v. Haae (1803), 3 East, 217; TatttrsaU v. Kmyht (1811), 1 
Phillim. 232; Rich v.BushntU (1827), 4 Hag. Kcc. 104; Ilufjfj v. Kiuf/nmitl 
L. R. 2 P. 0. 69; Keet v. Smith (1870), 1 P. I). 73. Some of these cases relate 
to the church itself ; but in this respect the church and churc hyard ap]»ear to bo 
in the same position. 

{k) This seems to bo the bettor opinion ; see Cripps’ Law of the Chun h and 
Clergy, 6th ed., p. 429, refeiring to the question of inonunionts in the clmrch. 
The point has, however, never been dofinitoly decided. It was raised us 
regaras a church in liulwer v. *upra, where the court refused to pro* 

hibit, at the instance of the rector, proceedings for the grunt of a faculty for 
stopping up a window, but without deciding whether the biculty, if granted, 
would ovemde the rights of the rector in respect of his freehold. Sec, however, 
Froucei v. Ley (1615), Cro. Jac. 306, also reported $ub norn. Ihty v. lUddintf/ii/d, 
Koy, 104; and note (a), p. 415, jmt. 

(/) See Ctaydon Churchwardeus v. Dunromhe (I0.38), 2 lb»ll. Abr. 2S7, tit. 
Pi’ohibition, 62, where on a denial of the liability u pji>hibitioii went to lestiuin 
proceedings in the lu'clesKusticul Court aguinstu landowner alleged to beJbible to 
repair the churcbyutd*. Ji. v. Heynell (1806). 0 Ive^t, 316, wheic u new trial wa** 
refused in a cuse whore the vicar had l>ccn indicted for non -repair of a cburcii- 
yaixl for which ho was alleged to bo liable, and hud bt^iai acquitted. 

(w) In 2 Co. Inst. 489 it is said that the parishioiuTs ought to repair the 
iiiclustiit) of the churchyaid, a statement which may !h> taken to iiican that 
it was their duty to contribute through the church rule t<i Iho exjHuise. 
Cutiones EcclesiuKtici (1603), 86. S<?o also Waiter (1836), 1 Curt. 

zu3, per l)r. Lvsiiisoros, at p. 260. , , . , 

(«) The abolition of compulsory church rates was cliected by tJio (..onipul^ry 
Oinrch Bate Abolition Act. 186S (31 * .32 Viet. c. Iir*). ‘Iw 
(exo^ in certain cases sfieciaHy provided for) U> make the payiueiit of church 
rates voluntaiT, and thus to relieve churi hwardens from the sbeolute duty of 
providing for the upkeep of church fabrics and ornsmeiits. As to the maintenafjt.e 
of dosed churchysrdf, see pp. 629 rcy . . . . , 

(a) Church Building romuiissucuera ^Transfer of loweU; A^t* l8oo (19 
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rebuild, or order or direct to be altered, repaired, pulled down, and 
rebuilt, the walls or fences of any existing (p) churchyard or burial 
ground of any parish or chapelry, and to fence off with walls or 
otherwise any additional or new burial ground set out or provided 
by virtue of the Church Building Acts ; and also to stop up and 
discontinue or alter or vary, or order to be stopped up and dis- 
continued or altered or varied, any entrance or gate leading into 
any churchyard or burial ground, and the paths, footw^ays, and 
passages into, through, or over the same, as to them may appear 
useless and unnecessary, or as they shall think fit to alter or vary, 
provided that the same be done with the consent of any two justices 
of the peace of the county, city, town, or place where any such 
entrance, gate, path, or passage shall be stopped up or altered, and 
on notice being given in the manner and form prescribed by the 
Highway Act of 1815 (q), 

Skct. 2. — Consecration of Churchyards and Burial Grounds. 

864 . When land is to be consecrated for a churchyard or burial 
ground (r), the bishop and chancellor of the diocese attend upon 
the land, and a special service of consecration is held, which varies 
somewhat in different dioceses, but the effective part of which is the 
act or sentence of consecration, which is read by the chancellor and 
signed by the bishop W. 

The total amount of the fees payable when a church and burial 
ground are consecrated together is twelve guineas, and when a 
cemetery is consecrated alone ten guineas (f). 

865 . Where any ground adjoining an existing (m) churchyard 
has been or is added thereto, the bishop of the diocese may if he 
thinks fit, at the churchyard or in the church to wliich it belongs, 
by his own hand or by the hand of any bisho}) of the Church of 
England lawfully appointed as his commissary, sign an instrument 

& 20 Viet. o. 8. 1. As to the Ecclesiastical Commissioners, see title 
EkTOLRSUSTlCAL LaW. 

(ii) As the words “ existing churchyard ” hero Tiscd appar to be contrasted 
with *'any churcliyurd ** later in the section, it is probable tliat this part of 
the section applies only to churchjnrds existing in 1819, the date of tlie Act. 

(v) Church Building Act, 1819 (.’>9 Geo. ;J, c. lUI), s. 89. The statute of 
1815 (65 Geo. 8, c. 08) referred to is repealed by the Highway Act, 1835 
(5 & 6 Will. 4. c. 50), s. I (SCO litb» H inn ways, Sthbets akd Bkidoes); but 
tie provisions m to tiuti<M»s remain applniablo to proceedings under s. 39 of the 
Church Building Act, 1819 {H. v. SUkU (18:W}, 8 Ad. tk Kl. 40.i; ft. v. Ark- 
v^right (1848), 12 U. B, 900), There is no apiM^il aguinat an order of the Com- 
missioners under s. 39 of tho Act of 1819, for that section eaiiuot be read as 
iucorponiting the provisions of the Act of 1815 as to apf>eals (/f. v. Stnekt supra). 
It ta essential to tlie validity of the order Umt notice should be duly given 
before the order is made (Jft. v. Arkwrig/iit supra)* 

(r) Except where, in cases where it is available, advunbigo is taken of the 
statutory method referred to at p. 413. post, 

(s) As to the form of service etc., see title Ecclksiastigai. liAW. 

(f) The fees are tixeil by a table settled by the two archbishops and the Jjord 
(Chancellor and confitmea by Order iu Council of IWember tU. 1895, under the 
Pluralities Act, 1838 0 it. 2 Viet c. IOC), a. 131, and the K^esiasticiu Fees 
Act, 1867 (30 ft 31 Yiot. c. 135). See Statutory Rules and Orders revised to 
1903. Tol. lY., EcclesuMtical Feet. 1. 

(u) This probably means existing tor the time being. 
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Part IL— -Churchyards and Burial in Churciitakds. 

declaring or recording the consecration of such ground, without the Skct. 2. 
presence of the chancellor or registrar of the diocese being necessary. Consecra- 
The signature of the bishop to such instrument is to be attested by Uon of 

the chancellor, or by a surrop;ate, or by any two clergymen of the Church- 

diocese, and is to be in the following form, indorsed on a plan of etc, 

the ground so added : *'I, A. B., Bishop of , do hereby declare 
and record the ground added to the churchyard of , as on the 

within plan, to be consecrated ground and part of the said church- 
yard.” Such instrument so signed and attested, on being deposited 
in the registry of the diocese, has the same effect as a sentence of 
consecration («). 

In such case no officer of the bishop or of the diocese is to receive Fret, 
any fee for attendance at the consecration, or any allowance for 
travelling or for attendance (/>) ; but a fee of five shillings is payable 
to the registrar for the deposit of the instrument of consecration (c). 

Sect. 3 . — llight of Burial, 

866 . Every parishioner and inhabitant of a parish and every pemnn* 
person dying within the parisli has the right to he biiihid in liaving 
the parish churchy^ard or burial ground ((/). The right is enforce- 


(«i) CoDsecration of Chuicliyards Act, 1807 (.'10 & 31 Viet. c. 133), ». 1, 
lifind may “ adjoin ” an existing churchyard within this soction, though 
separated from it by a highway \lk Bateman {Baroness) and Parker, 

1 Ch. 699). 

(6) Consecration of Churchyards Act, 1807 (30 & 31 Viet. c. 133), s. 2. 

(r) lhid„ 8. 3. 

(d) While the existence of the right is clear, the authority as to the persons 
by whom it is enjoyed is meagre. In Com. Di^. tit. Cemetery, A. 2, the 
inclosure of the churchyard is spoken of as " belonging’* to the “parishioners,** 
but this appears to mean only that the duty of inclosing the (diurcliyard and of 
repairing the walls etc. rests upon the parishioners; see Com. J>ig. tit. 
Prohibition, O. 3; and in C«»in. I)ig, tit. Cemetery, B., it jh said that “every 
person may have burial in the churchyard [sc. of the parish] whore he dies.’* 
In Degge’s Par8on*8 Counsellor, 7th ed., p. 176, there is a similar sUte- 
ment, and also a quotation from the canon law ; “ ubi decimas persolvchut 
vivus sepeliatur mortuus.” In Kx jtarte JBatkfnure (IS.'Ml), 1 B. & Ad. 122, 
the right was spoken of as being that at the “ pariNhioners,^’ and in Ifmihrs 
V. Ho^d (1888), 22 Q. B, II. 157, as being that of the iiihahitants or residents. 
The nght is referred to in statutes in various ways, f.7., in the Burial Acts it 
is spoken of in some cases as the right of the “ parishioners and inhahitunts.” 
in others as the right of the parishioners and jkusohs dying in the parish, while 
in 8. 2 of the Church Building Act, 1827 (7 A: 8 Ceo. 4, e. 72), it is sjMikeii of 
as the right of persons dying in the parish. In the cnar tnients inenfionei! at 
pp. 640, 541, pitst, it seoins to l>e nsNiimed that the right extends ff> |iauf>erH 
chargeable (ajart from the iiukIcih l«*gi elation as to ehaigeubility to unions) to 
the ]iariHh. 

To 8pf*ak of the dK'cased as having a right of burial invohes some laxitj- of 
language, but the expression is convenient and sanctiomsl by usage. 

Formerly i>erseii8 uiibaptised or excxiinmnnicute or /e/o tie se w*eie exi^uded 
fn*in Christian burial (see p. 421, pouf), and as, according to ecclesiastical law, 
no one could l»e biirieil in coii*as,*rated ground without the CJburch w’rvice (Kemp 
V. {mv.f), 3 Phillim. 2tH, at p. 296), they might thus lie excluded fnm 

burial ill the parish churchyard. But the iH‘cl»*siastical law was never allow<sl 
to prevail over the cotnmon law right so as to exclude such pK^isons from burial 
ill the churchyard (K. v. Tat/lvr (1721), Bum, K<'< leTiastieal Iaw, Vol. 1., 
p. 268, citeii in Andrews v. Caadhorne (1746), Willes 638, at p, f»38, where it 
wa« held that an ir.foimaUon rmild )#e grantetfl against a parsrm for opposing 



414 

Sect. 
Bight of 
BorlaL 

DiitricU of 
parish. 


Non. 

parisbiooon. 


BURUL AND UREMATION. 

able at common law and not merely in the Ecclesiastical 
Court (e). 

If a parish is divided into ecclesiastical districts under the 
Church Building Acts, and there is no burial ground within any 
such district, then, until a burial ground has been provided, the 
bodies of persons dying within such district may be interred in the 
cemetery of the parish church in all respects as if such division 
had not taken place (/). But when any such district which has 
become a new parish by virtue of the New Parishes Act, 1856 (^), 
has a burial ground of its own, the inhabitants of the district lose 
the right of being buried in the churchyard of the mother parish (//). 

867 . Strangers to the parish, that is, persons not connected 
with the parish so as to have the right of burial under discussion, 
are in practice not infrequently buried in the parish cliurchyard 
with the j^ennission of the incumbent apcl churchwardens, and it 
seems that such burials <lo not necessarily involve any breach of the 
common law or of ecclesiastical law(0. The common practice of 
incuin bents to allow strangers to he buried in the churchyard 
without obtaining the consent of the churchwardens is not 
supported by any atiihority (/.). 

The burial of strangers to the parish in the parish churchyard 
without a faculty in that behalf, however, if it causes actual incon- 
venience to the parishioners, is an oiTence against ecclesiastical 
law(/), and might probably be restrained by injunction (?//). 


tho burial of an uiibantised parishioner in the churchyard, though the Cemrt f>f 
King’s Bench refuaeci to interpose as to the reading of tho service over the 
deceased). Now s. 13 of the Burial Laws Amendment Act, 1880 (43 & 44 
Viot. 0 . 41), itiiikcs it clear that such persons have tho right of burial in the 
chiirchyai'd, tliough not with tho full CLurch service ; see p]>. 421, 428, pMt, 

(e) fi. y. Tai/lor (1721), Bum, Ecclesiastical Law, Vol. I., p. 258, cited in 

JuJrnvt V. (1745), Willes, 530, at p. 538; and see li, v. Colerithe 

(ISIO), 2 B. & Aid. 800. 

in Church Building Act, 1827 (7 A 8 Geo. 4, c. 72), s. 2, tlm operation of 
which, though confineu in terms to cases whore districts have been created under 
the Church Building Act, 1818 (58 Ooo. 3, c. 45), apjwars to be extended by the 
Church Building Act, 1815 (8 & 9 Viet. c. 70), s. 25, to all districts created 
under any of the Church Building Acts. In JHiM v. Hoods (1831), 3 Hag. £cc. 
488, at p. 621, l8ir J. Nicuoi.i. spoke of s. 2 of the Act of 1827 as “hardly 
mpiiriHl.” t?ee also //»»<//*« v. (1888), 22 U. B. I>. 157. 

[ft) 19 & 20 Viet. c. 104. As to this Act, see title Kix'LKsiastkiai. Law. 

(ft) Htujhu V. IJoyd^ uti/o’ti. 

(*) !8eo Wartftw y. (1789). I Hag. Con. 14, wheio Titml Stowell (then 

f'ir \V. Scott), at p. 17, would appimr to have r<*gaidwl the incuiubent and 
rhurvhwardeua as coiupetent to give peniitssion for the burial of strangers to 
tho parish in the churchyat'd, though saying that the pennissioti should l»e 
•iwnnglv granted. See also v. HV/?mms (1815), 0 Taunt. 277 ; AVet// 

V. IhiU.Jtr (1874). L. K, 9 Each. 212. 

(4) .l.-f/. V. Siroay, (1808), referred to in 1 Scion's Forms of Judgments 

atm Orders, Oth ed., p, 659. See note (m), in/m, 

(f) Bee Bum, Eoueaiaaiioa] Iaw, Vol. I., p. 258, referring to an uureported 

case of /Airr»iic.im-fAc-iyifl Chwrthwardtm ; LiUieu’ooU v. sapro. 

(m) In .l.-fj?. V. Bfrotij), twpra, an interim injunctiott (ufterwaras made 
pei^adual by oooient) was granted restraining an incumbent from permitting 
the burial of strangers in the perish churchyard without the con«ieut of the 
ihurchvardens and pimshtoners; but the case is not lepotlcti, aiid the cirrum- 
•lances m ahiih the injunction was giauted do not appear. 
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868. The right to burial does not entitle the representatives of 
the deceased to insist upon the burial of the deceased in any par- 
ticular part of the churchyard (n), and there cannot he a* good 
custom entitling the inhabitants of a particular parish to he buried 
as near as possible to their ancestors (o). 

869 . The right of burial extends only to burial in an ordinary 
manner. Thus, it does not carry with it a right to the erection 
of a monument (p), or the construction of a vault (7). And, 
while the right of burial is, as has been said, enforceable at 
common law, the question as to the particular manner of burial is 
within the exclusive cognisance of the Ecclesiastical Court (r). The 
Ecclesiastical Court will in general treat burial in an iron coffin as 
proper, provided that a reasonable payment is made in respect of 
the privilege («). 

Sect. 4. — Burial in Churches. 

870 . Parishioners and others entitled to a right of burial in 
the parish churchyard have not, ns such, any right to burial within 
the church (t). And it seems that the construction of a vault 
for burial under a church, and possibly the burial of a body 
in the church apart from the construction of a vault, witiiout a 
faculty in that behalf, even with the consent of the incumbent 
or rector in whom the freehold is vested, is an offence against 
ecclesiastical law. A faculty may issue for the purpose notwith- 
standing the opposition of the incumbent or rector, and such 
a faculty would apparently override the rights of the incumbent 
or rector ns freeholder (a). And, on the other hand, a rector in 
whom the freehold is vested is not entitled as of right to the 


(n) Ex parte Blackmore (1830), 1 B. & Ad. I’J'i. It was said in this case that 
the discretion as to the particular part of the churchyard in which a burial 
should take place was in the incumbent and churchwardens. But the question 
as to the person or persons with whom the decision ultimatelv rests, in 
case of difference between the incumbent and churchwaraens, or where 
there are other interests in the churchyard besides those of the incum- 
bent and churchwardens, was not under consideration. See also Si/rth 
Mancht$iier Oveiaem v. WinsUfTifey^ [1008] 1 K. B. 83-j, C. A., Barxes, P., 
at p. 842 

(o) Fryer v. Johnson (1755), U Wils. 28. 

(p) Sm pp. 416, 417, post. 

(q) Seep. 419, post. 

(r) R. V. Coleridge (1819), 2 B. & Aid. 800; Ex i>arie Dlarkmorf, supra. 
See title Eoolesiastical Law. 

(s) This seems to be the effect of the decision in (Jilbni v, Ilazmrd (1820), 3 
rhiliim. 335. 

<0 As to the history of the practice of burying in churches, see Kennett, 
Parocbial Antiquities 691, 692; Oilbert v. Buzzard^ supra; Itkh v. BushueU 
(1827), 4 Hag. Ikjc. 164, 171. , ^ ^ 

(a) See v. Btuhnell, supra ; Bugg v. Kingsmill (1667), L. R. 2 1 . C. 69; 
and see note (k). p. 411, anU. The resolution in the Star Chamber m Fmnxee 
v. Ley (1616), Cro. Jac. 866, also reported suh nom. Dag r. Beddingfield, Koy, 
104, that “ neither the ordinary him^ nor the churchwardens esn grant lioenos 
of burying to any within the church but the parson only, because the soil and 
freehold of the church is only in the parson, and in none other,** cannot 
apparently now be regarded as tow. 
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Dl'lUAL AND CkEMATION. 

i^sue of a faculty authorising him to construct a vault under tho 
church (h), 

A right of burial in a church may, however, be prescribed for aa 
belonging to a messuage (c). 

871 . There are certain statutory prohibitions against burial in or 
near churches. 

Ill the first place, there is a prohibition (which, however, does 
not extend to prevent burial in a vault wholly arched with brick 
or stone constructed for the puriiose under the church or chapel, 
and to which tho only access is by steps outside the church or 
cbiiiHii) against breaking the pavement or opening tlic soil within 
a church or chapel erected under the Church Building Acts for the 
purpose of burial, or constructing a grave in a cemetery or church- 
yard adjacent or belonging to the church or chapel within twenty 
feet from its external walls. Breach of this prohibition is punishable 
by iKuialties recoverable summarily (</). 

Again, no vault or grave may be constructed or made within the 
walls of or underneath any church or other place of public worship 
built in any urban district after August 81, 1848; and a breach 
of this prohibition entails liubility to a penalty recoverable in an 
action of debt (r). 

Skct. 6 . — Monuments in (-hnrehes and Churchyards, 

872 . In strictness it would seem that a person who places a 
monument to the dead in a ebureb or churchyard otherwise than 
in pursuance of a faculty in that behalf renders himself liable to a 
criminal suit in the Ecclesiastical Court (/) ; and there cannot, it 


(6) Uich V. UmhkHl (1827), 4 Hiig. Ecc. 101. 

llVin’iiy V. 0%’ijffiths (l70vS), 1 Burr, 4-10; Jlan^eijs Ca«e, Co. Ent. 8, cited 
in iMiniey v. Dee (1621), Cro. Jac. 605 ; I (lib. Ood. 453. 

(d) Church Building Act, 1K18 (58 Qeo. 3, c. 45), a. 80. The prohibition 
does not apply to the burial of tho ashes of a body that has beeu cremated (lie 
Krrr, [1894] P. 2H4). 

(f) IhibHc Health Act, 1848 (11 12 Viet. o. 63), a. 83, repealed and re-enacted 

by a. 343 and S<he<l. V. of the Public Health Act, 1875 (38 & 39 Viet c. 55). 
Whether the pi'uhibitiou attuchea in the case of a church built after August 31, 
1848, but befoi'o tho locality was included in an urban district, is not clear. 

(/) See Palmer y, Exeier {Bishop) (1724), 1 Stra. 576; Maidman v. Matpae 
(1794), 1 Hag. Con. 205 ; Jieacwith y, Harding (1818), 1 B. A Aid. 508 ; Seager 
V. fhu'ie (1823), 1 Add. 541 ; Bieh y. Bashnel)^ eupra. There are passages 
in the judgment of Loi-d Stowell (then Sir W. ScoTT) in Burdin v. Calcoii 
(17s9), 1 liag. Con. 14, which might be understood as supportiDg the view 
tliat under some circumstances, at any rate by custom, &e leave of the 
ohurchwardens would be sufHoient to completely legalise the erection of tomb- 
stones in a churchyard. But, unless, as seems improbable, there is some 
distinction in this I'espeot between ordinary tombstones and more important 
monuments, the later cases cited above seem conclusively to negative this view. 
In Ihgtfter V. Ihtvis (1754), 1 Lee, 640, it was said, with reference to a tombstone 
set up in a church, that ** the tombstone was originally set up by a proper 
authority, it having been done with the parsoirs consent ; lor thoura the 
ordinary may internose and order a monument to be taken down u it is 
iuoonvenienily plaooa. yet if he docs not interpose, the pwrson's consent is 
sufhcie&t*' ; but probably this means no more than that the Bodesiastical Court 
will not neoessaruy order the roinova) of a monument merely because it was in 
the first uuftanoe elected without a faculty. See the refeimoe to the case in 
FhiUimors, JBSoclssMStkal Law, 2ud ed., Vol. 1., p. 693. 
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seems, be a valid custom for the erection of such monuments in a 
{larticular church, even with the consent of the churchwardens or 
the like, without a faculty (<7). In practice, however, a faculty is 
seldom sought in ordinary cases. The leave of the incumbent or 
churchwardens, or both, together with that of the rector where the 
freehold is vested in a rector other than the incumbent, is obtained, 
and is treated as sufficient authority without more {h). 

The placing of monuments in a church or churchyard without a 
faculty in that behalf is further an act of trespass, in respect of 
which the incumbent or rector, as the case may be, has a cause of 
action if his consent has not been obtained (i). 

Although, however, the consent of the incumbent, and of the rector 
also where his rights will be affected, should he sought before applica- 
tion is made for a faculty for the erection of monuments, the with> 
holding of such consent will not necessarily prevent the issue of a 
faculty (^'} ; and the better opinion seems to be that the faculty will 
justify the erection of the monument notwithstanding the rights of 
property of the incumbent or rector (f). 

An appeal to the 8Uf}erior Ecclesiastical Court lies from the 
decision of the ordinary with regard to the grant of a faculty for the 
erection of a monument (m). 

A faculty is not necessary to authorise the repair of a monument 
that has been lawfully erected (n). 
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{g) See liftktviih v. Uaninig (1818), 1 H. A Aid. 308; Sfttgerr. BowU 1 

Add. Ml. In the fonnor of theno cases, though Lord Kjllbnbokouoii, C.J., at p. 
al7, should perhaps be \uiderstcH>d as having decided no more than that the ]^r* 
ticular cusKjin there set up for the churchwardens to erect monumonta at their 
free will and plciisitro was bad, JUyley, J.. at p. 318. said that the custom was 
** against the general rulo of law, which requires the consent of theonlinary, and 
is therefore htul.” In Sftnjer v. iSowU, iupra, the High Court of Delegates 
ordei'od an allegation in the defendant’s pleadings to the oilect that iu the 
particular parish it had been usual and customary previous to Uie erection of 
any monument to obtain the oonsont of the minister and churchwardens, but 
not to a})ply for tho consent of the ordimiry except in particular cases, to be 
expunged, and thus, as explained in a note to the case by the learned editor 
at p. 534, may bo taken to have expressed its final jtidgmeiit that no practice 
oan absolutely legalise tho erection of a mouunieiit without a faculty. 

(3) In Afaitimnn v. Malpas (17111), 1 Uiig. Con. 205, where it was held that a 
criminal suit would lie in the Ecclesiastic^ Court against one who had erected 
a monument in the rliancel, without, it should be saicl, obtaining the consent of 
the incumbent or rector, liord Stowell (then Sir W. Bcon ) »»id at p. 208 ; “There 
C4kn be no question aa to the jurisdiction of the court, which is established by its 
own decisions, and those of the tomiioral courts, that no monument can be er6cte<l 
without leave of the ordinary. All parishioners have a right to be buried in the 
churchyard without leave of the incumbent ; but the permission of the onlinary 
IS necessary Iwfore any monument can properly be erected. . . . The consent 
of the incismlMint is taken c»ii such occasions, and esiMicially of the rector, for 
monumonta in the chaiuel. A faculty likewise is required, though it is 
frequently omitted under the confidence reposed in the minister, and the 
ICccieeiasticsil Court it not eager to interpose.” 

(i) lifrkwUh V. Unrdiny^ 9ui*ra» 

Ik) Bee p, 411, 

<0 UiiL 

[tn) Cart f. Marth (17S8), 2 Stra. lObO ; Balu'tr v. Hom (IbO'i), 3 East, 21V. 
(n) Bardin v. Calcctt (17891, 1 Hog. Con. 14, where it was said that the con- 
sent of the churchwardens ahould m aaked where it was desired to repair a 
monnment, but that the churchwardens would be bound to grant auch oonaeat 
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Even where a monmnent has been placed in a church or church- 
yard without due authority, its removal without a faculty is an 
offence against ecclesiastical law (o). 

873. Tiie nature of an inscription proposed to be placed on a 
monument in a church or churchyard may constitute a ground for 
the refusal of a faculty for the erection of the monument (p). Or, 
again, the question of the propriety of an inscription on such a 
monument may in some cases be raised directly by a criminal suit 
in tiie Ecclesiastical Court against a person who is alleged to have 
put up an inscription of an unlawful character {q). It is the duly 
of the incumbent to superintend the placing of inscriptions on 
monuments, but the discretion of the incumbent may be ovenmled 
by the ordinary or by the superior Ecclesiastical Courts, and a 
faculty granted without the incumbent’s consent, if such consent is 
unreasonably withheld (r). 

874. A monument set up in a church or churchyard remains the 

property of the person by whom it is set up during his life, and 
that person may accordingly sustain an action for trespass against 
anyone removing or defacing and it is said on high authority 

that after the death of the person setting it up the monument 
becomes the property of the heir of the deceased in whose honour 
it was erected, and descends to the heirs of the latter, as being in 
the nature of an heirloom, and at any rate that such heirs may 
sustain un action if the monument be interfered with(/). 

The alteration of monuments may, however, be authorised by 


{fi) See Ihttchini v. Dmzilott (1792), 1 Hag. Con. 170, per Lord Stoweli. (then 
Sir W. Scott), at p. 172; Maidmun v. (1794), 1 llag. Con. 205, 212; 

and see Jiitchiny$ v. Vurdinglet/ (186B), Ij. it 3 A. & E. 113; Vincent v. Eyton^ 
[1897] r. 1. 

(p) See l\rti V. Smith (1870), 1 P. D, 73, vhere on appeal to the Privy 
Council a faculty was oniered to insue in a case whore the incumbent haa 
objected to un inta ription on the ground that it was proposed that a Wealoyan 
minister abouUl l»e styled “Keverend*’; Kgrrlan v. AH of Odd Rodt^ [1894] P. 15. 

(<;) lirttlu V. ir»K>(/Vc^ (1838V I Curt. 880, whoi'e it was held t^t an iusorip* 
lion, “ Pray f«>v the houI of J. Woolfrey. ‘ It is a holy and wholesome thought to 
pray foe the dead ’ pi Macc xii. 40),” was not open to objection as being contrary 
to the ditcivinos of the Ch\ueh. This decision was distinguished in Egrrton 
V, AH of (hid 7ux/f, «ui»ra, where a faculty for a stained glass memoriul 
window iH^aiing the words De caritate tuaoia pro animall . . . luortusD . . . 
etproanmmd . . . inert ui . . was lyfuKHl. Andin v. [1903] 

P, tUl, where a luoiuuncnt with Uie words ** of your charity pray for the repose 
of the souls of \V. — , also of U. — /’ hud been erected in a churchyard, a con- 
Hmiatorv faculty for the retention of thw inouuiuent was refused, and a faculty 
auUtortsttig iia iwinoval was granted. The circumstances were, however, of a 
apetdul character. 

(r) Ked v. SnMh, copra ; Jtrerh v. HV^yrirv, copra; v. Strode 

(s) Jheme dt llecAs’s Vace (1409), Y. IL ti I’oJw. 4, 14 A, as explained in Corven 
V. l*gm (1005), Pi Co. Hep. 105; Spihmrr v. Jtrehcler (1825), 3 Ring. 136. 

(<) See Owrreu v. cupta; 3 Co. last. 202; 1 Uo, LitU 18 b; Fiancee ▼. 
Jf.ey (1615), (,’ro. Jac. 366; also repi»rtisi new, iMg Reddingjteld, Nov, 
104; Mag V. Udhert (1613K 2 HuUt. 150. In Iiiiihci<k v. tValter (183a)/6 
Lowl. 457. an aitiun of the kind was actually brought by the heir of the 
dveeased, but the case is only reported on e point of pleading.* 

(a) See iiharpe v. Hancard (1830), 3 Hag. Ecc, 335, where a scheme for 
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Sect. 6. — Exclusiie Rights of Buiiah 

875 . An exclusive right to tho use of a particular part of the 
churchyard for the purposes of burial caiiuot bo obtained without a 
faculty (a). 

AVhat has already been said (h) as to the erection of a monument 
without a faculty, as to the giant of such a faculty without the 
consent of the rector or incumbent, and as to the effect of a faculty 
granted without such consent, would appear to apply viutatis 
mutandis to the construction of vaults for burial in churches and 
churchyards (c). 

The rector or incumbent in whom the freehold is vested is not 
entitled as of right to the i^-isue of a faculty for a vault which he 
desires to construct (rf). 

The Ecclesiastical Court will, before granling a faculty for 
the reservation of an exclusive right of burial or the construction 
of a vault, require to be satisfied that what is proposed is not likcdy 
to be generally prejudicial to the parish, even though the issue of 
the faculty is not opposed (e), A faculty cannot issue for a vault 
under a church which is not consecrated {^f). 

876 . A faculty for a vault or the reservation of a grave space 
may be limited in the same way as is usual in respect of pews “ to 
the use of the family of A. B. so long as they continue pariHliionors 
and inhabitants” (</), or to A. B., bis heirs and family” (A) ; and a 
faculty for the reservation of a grave space may, in a pro[)6r case, 
be granted to a non-parishioner (i). 

The grant of a faculty for a vault does not confer upon the grantee 
a freehold interest in the vault (./). 


levelling a churcbyard, and lading uj^irigUt beatl aikd foot etonee flat, wae 
autborieed by faculty. A.s t<i the alteration or removal of monumeuU in con- 
nection wiib the utilieution of a disueod burial gntund as an opon spaoe, see 
p. 635, 

(а) Gilbert v. Butxard (1820), 3 Phillim. 335, per Ix>id SrowELE (then Sir 
W. Scott), at pp. 357. 338; Bryan V. Whistler (1828), 8 H, & C. 288; lU 
Jtomana v. BifberU^ [1900] P. 332. 

(б) See pp. 416, 417, ante, 

M See Rich v. Bushndl (1827), 4 Hag. Ecc. 164 ; llugg v. Kingsmill (1867), 
L. E. 2 F. C. 39. 

(rf) Rich V, Bushnellf supra, 

(e) RosAer v. Northfied {Vicar) (1823), 3 Add. 14. 

if) Turner v. JJantvell {ReeUr) (1842), 1 Notes of Cases, 368. 

(g) Magnay v. St. Michael (Rector etc.) (1827), 1 Bag. Ecc. 48. 

(A) Ottgbton, Oido Judiciorum (1738), Vol. II., p. 297, No. 323. 

(ft) Re Sar^nt (1890), 13 P. D. 168. The objection to the graut of a faculty 
for a pew, with a limitation to ** A. B. and his heirs,** on the ground that the 
heirs might not be parishioners, refeiTed to in Walter t. Ounner (1798), 1 Hag. 
Con. 314, per Lord Sxoweix (then Sir \V. Soorr), at p. 321, appears therefore 
not neoeSBorily to extend to a faculty for a vault or the reservation of s grave 
space. 

(j) St, Batolph^vntkmU-AldyaJte (Vicar) v. J*arishwnerSt [1892] P. 161, per 
Br. Tristram, at pn. 167, 168: ** It ie eometimee erroneouely supposed 
that the owner of a faculty vault in a church or churchyard has a freehold 
interest in it. But this can only happen wherea vault is in a pnvate chapel or 
private ai^ the fee of which is in the owner of the chapel or aisle. . . . The 
nnal oontitil of the church and chancel and of Uie chur^yard is vested in the 
chancellor ae ordinary, for this purpose. It is by virtus of this control that 
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Sect. 7. — Burial Service, 

877 . It is the duty of every minister of the Church of England 
to perform the burial service, according to the rites of the Church, 
over the body of any person not excluded from Clii istian burial (k), 
and otherwise entitled to burial in a churchyard, which is brought 
there for burial, after convenient warning to such minister (f). 

In case of breach of this duty the minister is liable to be suspended 
from his ministry for three months by the bishop of the diocese (?«). 
The bishop has no discretion in the matter, but, on proof of the offence, 
is bound to suspend the incumbent for the full three months (n). 

The refusal on the part of a minister to bury the body of a 
parisliioner is not only an ecclesiastical offence, but is or may be 
also an ofTencc at common law (o) ; and it is possible that an action 
for damages would lie at the suit of those put to expense by the 
refusal (p). The duty of the minister in the matter is, moreover, 
enforceable by mandamus (q). 


WnrnitiK to 
miaisUr. 


878 . The ** convenient warning** which must be given to the 
minister has reference to the convenience of the minister rather 


chancellors formerly granted faculties for vaults in churches or churchyards, 
uiid latterly in chu'chyards only, but in every such faculty there is a proviso 
saving the iurisdiction of the court. . . . What is reuliy granted by the faculty 
is the use ox the ground for a vault so hmg as it is not required for the general 
use of the parishioners; and when it is so required, by the practice of the 
Kcclesinsticttl Courts, the owner of the vault is entitled to have it removed to 
another site in the churohyanl at the cost of the applicant for the faculty.” 

(A) Beep. 4-M,port. 

(f) Canones Kcclesiastici (1(>03),68. The canon provides that "no minister sliall 
refuse or delay ... to bury any corpse that is brought to the church or church- 
vurd (convenient waniing lieiog given him thereof before) in such manner and 
form us is proscribed in the . . . Book of Common Pruver. And if he shall refuse 
fo . . . bury [the corpse] . . except the party deceased were denounced, 
exooiQtnuuicaU'd majttri excommumcatioiie for some grievous and notorious 
crime (and no man able to testify of his repentance), he shall bo susponded bv 
the bishop of the diocese from his ministry by the sjtace of three mouths.’' 
As is explained in Kacutt v. Afoatin (1642), 4 Moo. P. 0. C. 104, the effect of 
the incorporation of the rubric of the Prayer- l)ook with the Act of Uniformity 
(i:i&l4Car. 2,c. 4) is to excent from the operation of the canon cases where Uie 
doceased, though not within tue exclusion there mentioned, is excluded from 
Chrisliau burim by the rubric. There appearo to bo no otlier case where the 
iiiinister is justified in refusing burial, om Coo/xt v. Dodd (1850), 2 Hob. Eccl. 
270, where a clergyman was suspended for refusing to perforin the burial 
service on the (^und that the deceased, who was found drowned, must have 
met with his aeath while intoxicated. Notwithstanding the generality of the 
language of the caimn. it is clear that the duty can only attach to a minister as 
regards a churchyard or burial ground in whiidi it is his duty to officiate, e,g,, to 
the incumbent in the case of a parish churchyard, and in the case of a person 
entitled in some way to burial tn such churchyard or bunal ground. See NeviU 
V. ifdhr (1862), oiUd in Philiimore, Ecclesiastical Law, 2nd ed., Vol. 1., p. 655, 
and in He Sargent (1890), 15 P.U. 168, at p. 169, where a minister was suspended 
for refusal to perfoiin the burial service over the body of a non -parishioner 
lawfully brought for burial in a family vault. 

(m) Canonee Eoclenastici (1603), 68. 

(a) JSeeeU v, Aladin, eupm, 

(o) H, V. Teqfker (1720), Burn, Eodesiastioal Law, Vol. 1, p. 258, cited in 
Afidrtiet V. OsikAenw (1745), WUles, 536. at p. 538. 

(p) Uompare Dame v. Bfodt (1841), 1 Q. B. 900. 

(e) Er varie X'llcAmorsA (18451. 9 Jur. 159. For mandamus, ass 


titla C'nuwx 
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than to that ot the persons undertaking the funeral of the deceased. t. 

It must be given before the corpse is brought to the church, and a Burial 
warning that the corpse has been brought is insufticient (r), Benrice. 


879 . Except where the oniiB.sioii of any service or the use of a iireguiarity 
shortened service is authorised by tiie Burial Laws Amendment 

Act, 1880 («), the full hurial service must be read, or the minister 
will bo liable to suspension (/). 

Irregularities in the performance of the burial service, or us 
regards the use of any ornament or vesture in any burial ground, 
are among the matters in resftect of which proceedings against 
incumbents under the Public Worship Regulation Act, 1871, are 
authorised («), 

8k< T. 8. — Kxdmion from Christum Burial, 

880 . l’ers<ms who die unhaplised or excoininuiiicate, or who have PerAont 
laid violent hands uj»on themselves, are excluded by ecclesiastical 

law from ('hristian burial, and the full burial service must not be 
read over their remains (/>). The use of a shortened service at the 
burial of sucli persons is, however, now pennilted by statute (r). 

Although, as has been stated, the burial service according to Meaning of 
the rites of the Church is not to bo used in the case of a ijersoa 
who has never been ba[>ti8ed, a minister may not refuse to perform 
the service in the case of a person baptised according to the forma 
of a Church or sect other than the Church of England (d), or by a 
layman in the name of the Trinity (<r). 

881 . Wliero any person is found felo de se by a coroner’s jury, the Frh df m 
coroner must direct that the remains of such person be interred in 

the churchyard or otlier burial ground of the parish or place in 
which the remains of such person might by law or custom be 


Titfhmarah v, Chnjnnan (181-1), 1 Hob. ICccl. 176, at p. 182. 

(#) 43 & 44 Viet. c. 41, As to this Act, so© pp. 424 et post, 

(t) Jit Ti><ld (1844), 3 Notes of Cases supplement, p. li., where the minister 
was suspended for otnitting the words expressing the hope that the deceas'd 
“resteth in our I/ord Jesus ( hrist,’* being under the impression that the 
doconsetl was intoxicated when he died. 

(a) 37 & 38 Viet. c. 85, s. 8. With regard to this Act. and the means of 
enforcing the duo observance of the ritual of the Church generally, see title 
Ecclesiastical Law. 

(5) Rubric of the Huiiul Service inoorporatetl with the Act of Uniformity 
(13 & 14 Car. 2, c. 4). See E^cott v. Mastin (1842), 4 Moo. P, C. C. 104. In 
addition to theye classes, there were formerly others to whom Christian buriul 
was denied, notably to heretics, to |»er 80 D 8 not receiving the Holy Sacrament 
at least at Easter, and to j^ersons killed in duels, tilts, or tournaments. St^e 
1 Qib. Cod. 450. 

(c) Burial I^ws Amendment Act, 1880 (43 & 44 Viet. c. 41), s. 13; and s<jo 
p. 428, pa$t, 

{d) Jitmp ▼. Wicku (1800), 3 Phil. 204; Tilchmarah v. Chapman^ $ujpra; 
Nur§e T. llmilowc (1844), 9 Notes of Cases, 272. In the two ^t-mentioned 
cases baptism according to the custom of the Independents and Piimitive Metho- 
dists was considered sufficient 

(e) Etodi T. Magtin, tupra. Until 1844 Papists were not only permitted, 
required, to be buried with the Church of England service, undw the sanction 
of a penalty imposed on their representatives (stat 3 Jae. 1, e. 5, s. 10, 
repealed by stat. 7 A 8 Viet a 102) ; and see Knnp v. H'tciwf, supra. 
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interred if the verdict of felo de ge bad not been found against such 
person (/). The interment may take place in any of the ways 
prescribed or authorised by the Burial Laws Amendment Act, 
1880 (g). 

882 . The body of every offender executed by process of law 
must be buried within the walls of the prison within which judg- 
ment of death is executed on him, unless a Secretary of State, 
being salisficd, on the representation of the^visiting justices of 
a prison, that there is no convenient space within &e walls for 
such burials, has hy WTiiing appointed some other place for the 
purpose (h). 

Sect. 0. — BratvUng and Kuxiancet, 
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883 . Any person guilty of riotous, violent, or indecent behaviour 
in any churchyard or burial ground, or who molests, lets, disturbs, 
vexes, or troubles, or by any other unlawful means disquiets or 
misuses, any clergyman in holy orders celebrating any divine 
service, rite, or office in any churchyard or burial ground, is liable 
on summary conviction to tine or imprisonment (i). An appeal to 
quarter sessions lies against the conviction (k). 

An offender against this provision may, immediately after the 
offence is committed, he apprehended by any constable or church- 
warden of the parish or place where the offence w^as committed 
and taken before a justice to be dealt with according to law(/). 

A dork in holy orders guilty of brawling in a churchyard is liable 
to suspension for such time as the ordinary may think fit (m). 


(/) Intennonts (folo de ae) Aot, 1882 (45 & 4G Viet. c. 19), a. 2. 

ibiV/., aa. 3, 4. As to the methods of burial prescribed and authoiised by the 
llunal Ijhws Aineudmeiit Act, 1880 (43 & 44 Viet. c. 41), see pp. 424 ef jMNif. 
Fonnorly the hodiHB in question were directed by the coroner to be buried in a 
public highway, and a stake driven through them. The statute 4 Qeo. 4, c. 52, 
directed that they should be buried privately in the usual churchyard or burial 
|dace between the hours of 9 and 12 p.m. without Christian rites. This statute 
» repealed by the Interments (felo de se) Act, 1882 (45 & 46 Viet. c. 19), s. 1. 

(A) Capital Punishment Amendment Act, 1868 (31 & 32 Viet c. 24), •. 6. 
The Offenoos ogainst the Person Act, 1861 (24 & 25 Viet o. 100), s. 3, provides 
that the bodies of persons executed for murder are to be buried within the 
pminots ctf the prison; but this provision appears to be superseded, or at least 
modified, by s. 6 of the Act of 1868. 

(•1 Iksclesiastiosl Courts Jurisdiciiou Act, 1860 (23 A 24 Viet c. 82), s. 2. Aa 
to the meaning of the section, which extends to brawling in chur^es etc. as 
well as in ohurbhyards, see Com v. Harbor (1872), L. B. 7 C. P. 393; KttitU v. 

PauV$ (Doan and Chapter), [1905] 2 K. B. 249. 

(A) Kcoleaiastioal Courts Jurisdiction Act, 1860 (23 A 24 Vict c. 32). s. 4. 
reeled as regards proosdure by the Summary Juri^iction Act, 1884 (47 A 48 
Vmt a 43), a. 4. See titles Crimdi al Law and PKOcBDUitB ; Ecclisiastical 
Law. 

(/) Eodesiastical Courts Jurisdiotion Act, 1860 (23 A 24 Vict. c. 32), a. 3, The 
words are ** every such offender in the premises aher the eaid misdemeanour eo 
oommiited immediately and forthwith may be apprehended and taken ** etc. 

(ei) Stat 5 A 6 Edw, 0, o. 4, a. 1. The worn are if he ahaU, by wordes 
onelye, quarrall, ohyde, or brawle,** The atatute formerly apptiad to brawling 
in churcbea and imui^yards by any porson, but the jurisdiotion of the 
Eodesiaatical Oburta aa to brawling was abrogated, and the Act of Edward VI. 
repeakd, except as to peiaons in holy orders, by the Eoolcciastioal Courts 
Jurisdiotion Ad, 1860 A 24 Vict e. 32). st. 1, A 
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and i! guiltj of assauU in the churchyard is liable to excommuni- 
cation (n). 

A nuisance in a churchyard is cognisable by the Ecclesiastical 
Court (o). 

Sect. 10. — Ij$c of Churchyard for Secular Purposes. 

884 . In strictness, when a churchvartl or l)urial grounil lias once 
been consecrated, only an Act of Pailiament; can divest it of its 
sacred character, and a faculty should not he granted for applying 
it to secular purposes (/>). But deviations from tho strict rule are 
frequently allowed, and faculties may be granted for various 
purposes consonant witii modern requirements (z^). 

A faculty will, in proper cases, be granted for appropriating a 
portion of a churchyard for widening a public highway, at any rate 
where the churchyard is closed for burials (r), or for making and 


(») Stat. 5 & 0 Ktlw. 6, c. 4, p. 2. Sco not© (m), p. 422, Tlio wonlj* nr« 
if he thftll “ smyte or kyo violtmt hands upon anyo other.*’ Tho section 
provides that the offender shall bo t/MO /ac/o excommunicate; but this merely 
means liable to excommunication. See Itihon v. Chapnmn (1 735), I.oo frmp. 
Hard. 190; Ifi/son v. (frmvet (1757), I Burr. 210; l^tcfnnanh v. Chapman 
(1844), 3 Notes of Coses, 370, per Sir U. J. Firsr, at pp. 390, 397. 

(o) See QuUter v. Nficfon (1091), Carth. 151, cited in Ilattenv. Gedt/f (ISHO), 21 
Ch. JD. 507, per KaY, J.. at p. 514. 

(p) See /?. V. Tu Ue (1869;, L. It. 4 Q. B- 407, per CocKDOnx, C.J., nt p. 412; 
St, George, Hanover S^ptare (ftedor) v. Steuort (1740), 2 Stra, 1126, vnhon) the 
Ecclwiasiical Couii was rrohibitozl from j^miiting a faculty to n private 
person to build a charity sciiool on the churchyard contrary to tko wishes of the 
rector and parishioners. 

(9) Thus, faculties have been gratited, in tho caso of closed churchyards, for 
the construction of chandlers under a churchyard for the storing and transfor- 
mation of electricity (//e St, Kichofas Cole AhCey ; Ite St. Uniet Fink Churckyard, 
[18931 P. 58), ond for flights of steps and eiitrnncos thoiDto to givo access to 
chambers for storing electricity constructed under a slroot adjoining the 
churchyard {fie St. Ifenet, Sherehog, [1893] P, G6, n.). And see tho cases cited 
m note (r), infra, and notes («) and (f), p. 424. post. Faculties were formerly 
muted in some cases for tho erection of schools or vestry rooms or tho like in 
disused burial grounds {Campbell v. Paddington {Parishioners) (1852), 16 Jur. 
646 ; Hustell v. St. Jfotofph {Parishioners) (1859), 5 Jur. (n. B.) 300 ; He Dettison 
(1874). Ij. R. 4 a. M. 294 ; Hansard v. St, .Matthew, ftethr.al Green (Parishioners) 
(1878), 4 P. D.46; St. George, Hanover Stjuare (Hector) y. Hall (1879), 5 P. D. 42) ; 
but faculties for such pur|)oscs could not in general bo properly issued now, in 
view of Uio provisions of the Disused Burial (Irounds Act, 1884 (47 & 48 Viet, 
c. 72), pnibibiting building in disused burial grounds. Heo London Voanty 
Council V. Dundas, [1904] P. 1, by which, apparently, .S7. Jumes-the^ /.ess, Hethnal 
Green (KiVnr) y. Parishioners, [1899] P. 55, must bo taken as 0 verm toil ; He St, 
Sepfdckre, Uolhom Viaduct (liH)3), 19 T. L. tt. 723; and pp. 532, 53.3, posl, 

(r) Fjs parte liideford Parish {Hector), f P. 314, a decJaiori of Sir A. 
CifAitLSS ill tho Court of Arches, ex Ruining Hari>er v. Forhee (1859), 5 
Jur. (n. s.) 275. Tho previuiit decisions of the coiu»istoriat courts on tho 
jioint had been divergent {St. John^s, Walbrook (Hector) v. Parishumers (1852), 
2 Bob. Eccl. 515; St, Hotolph^wUhoui-JldgaU (Vicar etc,) r. Parishioners, [1892J 
P. 161 ; 8t. Andrew's, Hove (Vicar) v. Manm, [1895} P. 2^, n. ; He Plumdeai 
Burial Ground, [18951 P. 225 ; St, Siefudas, f^ictster (Vkar) y, Langton, [18991 
P. 19). In St. John the Baptist, Cardiff {Vicar) v. Parishioners, [189^1 P. 155, n 
faculty was granted for the formation *of a footpath acrosa a closed cburehyanl 
for the use o1 the jp^ishiouors and public, subject to proTisions for the cloeing of 
the path one day in the year to mow that it remained an integral part of the 
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Buhiai. and Cuemation, 


Sect. lo. fencing a pathway across a churchyard as a private way to adjoining 
Use of premises (s). 

Churchyard Land granted for burials and consecrated for that purpose docs 
for Secular not, unless under the provisions of a special Act of Parliament, 
Purposes, j^^vcrt to the grantor upon the discontinuance of burials therein (a). 


Part III— Burial in Consecrated Ground 
without Service of the Church of 
England. 


When wrvlfc 
maj be 
omitted. 


885. Except in the case of burials under the Burial Laws 
Amendment Act, 1880 (/0» it is necessary that the burial service of 
the Church of England, and no other, should be performed over 
the dead body of any person (other than a person excluded from the 
right of Christian burial) who is buried in consecrated ground (c); 
and that service must be performed by a duly authorised minister 
of the Church (d). 

Under the Act of 1880, however, any relative, friend, or legal 
representative havitjg the charge of or being responsible for the 
burial of a deceased person (e) may give notice that it is intended 
that the deceased person shall be buried within the churchyard or 
graveyard (/) of a parish or ecclesiastical district or place without 
the performance, in tlie manner prescribed by law, of the burial 
service according to the rites of the Church of England, and after 
receiving such notice no rector, vicar, incumbent, or officiating 
minister is liable to any censure or penalty, eccle.siastical or civil, 
for permitting such burial (<?). 


(n) St. (iaUriety rent hutch {JiecU/r) v. CiV// of Lovdun Ittal J*wi>frty 0»., 

[180(5] P. O.j. Ah to the statuUiry provwioivs authorising the utilisation of closed 
i’hurcnynrtl.H us ojK'n spacos, seo pi>. 533 1 < «egr., As to tho graut of a faculty 
for the iinnroveinent of a disused burial ground, with a view to its enjoyment 
by tb© public, before Ibis legislation, see He St. (iturga-in^thf- Ea$t {Rector) 
(1876), 1 V. 1). 311. 

{n) Cnntfdfti v. Airrr/wW CorfH^rathn (1870), I.. 11. 0 Kq. 570. 

(/)) 43 & 44 Vi<*t. c. 41. The Act is often called (M><*rne Morgan’s .\rt. 

(f) Krmp t. U nktB (18(K»), 3 Phillim, 264, at p. 205. 

(tl) Jnhtitttn V. Friend (1S60K 6 Jiir. (n. s.) 280 ; irtsx/ r. I/ettthugIru-nfm- 
tUifirti Ihiriul fhttird, 11802] 1 Q. H. 713. 

(e) ^i'here are hjieeiat prov»sion.s a'* to the p»'i>>iins by whom the notice may be 
given, and to whom it is to bo given, in the cane uf deccuscul paiijH^rs. 
p. 42%'», 

(/) 111 © term ** graveyaid in thin ('onucciioti includes any bniial ground or 
c**iiietwy lesUtl in any burisl Uiard <ir burial authority haTing tho functions of 
a burial Umit) {mo pp. 445 et *eg., post), or provid<*d under any Act relating to 
the burial of the dead, in which the parish loneiii or inhabitants of any {larish 
or Ci clesissitcul district have righisof burial (Ibirialliawa Amendment Act, 
Iheu t43 dr 44 Vict, c. 41),©. 1), and also any cemetery provided under the 
Public Health (lutemaeutsl Act, 1870 (42 A 43 Vict. e. 31) iBurial Act, 
m A tH Vict. c Id), a. 7), 

ig) Burial l4«ws Amenameni Act, I8>S0 (43 A 44 Vict. c. 41), a. I. 
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886. Where it is desired tljat the burial should take place in 
the consecrated part of a burial ground or cemetery vested in a 
burial autliority (//), the notice is to he given at such time and to 
such person as the burial authority may direct (i) ; and the 
burial authority are under no obligation to transmit it to the 
incumbent (/i). 

In other cases the notice is to bo a forty eight hours' notice, and 
is to be given to or left at the usual place of abode of the rector, 
vicar, or other incumbent, or, iji bis absence, tlie olliciaiing minister 
in charge of the parish or ecclesiastical district or place, or any 
perso!! appointed hy him to receive the notice (/). In the case, 
Imwever, of a cemetery or burial ground (other than a cemetery or 
burial ground provided by a burial authority) provided under any 
Act relating to the burial of the dead, if a chaplain is appointed 
to perform the burial service of the Church of England therein, the 
notice is to he addressed to him (///). 

The notice is to be in writing, plainly signed with the name and 
stating the address of the person giving it; it is to l)e in the form 
scheduled to the Act of 1H80, or in a form to the like elTect; it is to 
I >0 indorsed on the outside “Notice of Burial”; aiid it is to state 
the day and hour when the burial is proposed to take place («)• 

887 . The notice, in the case of any deceased poor person whom 
a board of guardians are required or authorised to bury, may be 
given to the rector, vicar, or other incumbent, in manner above 
stated, and also to tlie master of any workhouse in which tlie poor 
person may liavc died, or otherwise to the guardians, by the bus- 
band, wife, or next of kin of such poor person, wlio for the purposes 
of the Act of 1880 is to be deemed the person having charge of the 
burial ; and in such case it is the duty of the guardians to permit 
the body to be buried in the manner provided by that Act (o), 

888. The proprietors or directors of any proprietary cemetery 
may make such bye-laws or regulations as may be necessary for 
enabling any burial to take place therein in accordance with the 
Act of 1880 (p)* 

869 , If the time proposed in the notice for the burial is incon- 
venient on account of some other service having been, previously 
to the receipt of the notice, appointed to take place in the church- 
yard or graveyard or the church or chapel connected therewith, or 
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(/<) As to tlie meaning of burial autliority, see p. 450, poH. 

(i) burial Act, 1900 (00 & 64 Viet. c. lo), s. 8. 

{k) Wt)od V. litadtHglry^um- Barley Unriol Boards [1802] 1 Q. B. 713 
(/) Burial Laws Amendment Act, 1880 (43 & 44 Vict. c. 41), s. 1. 

(m) Ibid* 

(») Ibid** ss. 1, 3. If the address of the person giving the notice is not 
statM, the notice is ineffectual (//care v. Ram (1881), 45 J. P. 729). For form 
of notice, see Eucyclopsedia of Forms, Vol. III., p. 147. 

(o) Burisl I.awB Amendment Act, 1880 (43 d;44 Vict. e. 41), s. 2. As to the 
powers and duties of boards of guardians with regard to the burial of the poor, 
see pp. 3**9 H post 
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Vart III. 
Burial vritb 
out Service 
of Church 
oi England. 


Hurlal may 
1 m* with or 
without 
religious 
scnrice. 


Ilurifklt to Im} 
fieceut ftntJ 
iirUcrly. 


on account of any Lye-laws or regulations lawfully in force in any 
graveyard limiting ILe^times at which burials may take place in that 
graveyard, the person receiving the notice must, unless some other 
day <ir time is mutually arranged within twenty-four hours from 
the time of giving or leaving the notice, signify in writing, to be 
didivercd to or left at the address or usual place of abode of the 
jserson from whom the notice has been received, or at the house 
where the deceased person is lying, at which hour of the day named 
in the notice, or (in case of burial in a church 3 *ard, if such day is a 
Sunday, Good Friday, or Christmas Day) of the day next following, 
the lairial shall take place ; and the burial will then take place (q) 
lit tho hour so appointed or miilnnlly arranged, and in other 
respects in accordance with the notice. 

Unless otherwise mutually arranged, the time of the burial must 
he hetween 10 a.rn. and C p.m. if the burial be between April 1 
and October l,and hetween 10 a.m. and 3 p.m. if tho burial 1)6 
lietween October 1 and April 1. No such burial may, however, 
lake place in any churchyard on Sunday, Good Friday, or Christ- 
mas Day, if any such day being proposed by the notice he objected to 
in writing for a reason assigned liy the person receiving the notice (/•). 

AVhen no such intimation of change of hour is sent to the person 
from whom the notice was received, or left at the house where the 
ileooased person is lying, the burial is to lake place in accordance 
with and at the time specified in the notice (r). 

890. At any burial under the Act of 1880 all persons are to 
have free access to the churchyard or graveyard in which it takes 
]dtice. The burial may take place, at the option of tho person 
having charge of or being responsible for tho same, either without 
unv religious service, or with such Christian and orderly religious 
service at the grave, as such person may think ht ; and any person 
or persons invited or authorised by tlie person having charge of or 
l»eing responsible for the burial may conduct such service or take 
l)art in any religious act thereat. Tlie words “ Christian service” 
for this purpose include every religious service used by any church, 
denomination, or person professing to be Christian (/). 

691. All burials under the Act of 1880, whether with or without 
a religious service, must be conducted in a decent and orderly 
manner; and any jierson guilty of riotous, violent, or indecent 
behaviour at any such burial, or wilfully obstructing such burial or 
any such service as above mentioned thereat, or who delivers any 
address in the churchyard or graveyard not being part of or 
incidental to a religious soiwice permitted by the Act, nor otherwise 
l^ermitted by any lawful authority, or who, under colour of any 
religious service or oUierwise, in any such churchyard or graveyard, 
wilfully endeavours to bring into contempt or obloquy the Christian 


{q) Th« words of tho ooction ore ** end it shoU bo lowful for tho buriol to 
toko plooo, md it aholl toko piooo, ot the bowr '* etc. 

i r) Biniol Lows AniMidBioBt Ad, 1680 (46 4 44 Viet o. 41 ). o 6 » 
tj ik^d.,0.4. 

4 /M, 1 . e. 
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religion or the belief or worship of anj church or denomination of 
Christians or the members or any minister of any such church or 
denomination, or any other person, is guilty of a misdemeanour (a). 

892. All regulations as to the position and making of the grave 
which would be in force in any churchyard or graveyard in the case 
of persons interred therein with the service of the Oiurch of 
England apply with regard to burials under the Act of 1880 (6). 

893. Subject to exceptions in the case of burial grounds provided 
by burial authorities (c), any person who, if the burial hail taken 
place with the service of the Church of England, would have been 
entitled by law to receive any fee, is entitled, in case of a burial 
under the Act of 1880, to receive the like fee in respect thereof (d). 

894. All powers and authorities existing by law on September 7lh, 
1880(c), for the preservation of order, and for the prevention 
and punishment of disorderly behaviour in any churchyard or 
graveyard, may be exercised in case of a burial without the rites 
of the Church of England in the same manner and by the same 
|>er8onB as if the same had been a burial according to the rites of 
the Church of England (/). 

895. No minister in holy orders of the Church of England is 
subject to any censure or penalty for })erforming the burial service 
according to the rites of the Church of England in any unconsecratad 
burial ground or cemetery or part of a burial ground or cemetery, or 
in any building thereon, in any case in which he might have lawfully 
used the same service if such burial ground or cemetery or part of a 
burial ground or cemetery had been consecrated. And the relative, 
friend, or legal representative having charge of or l>eing responsible 
for the burial of any deceased person who had a right of interment 
in any such unconsecrated ground vested in any burial board or 
authority with the powers of a burial board, or ))rovid6d under any 
Act relating to the burial of the dead, is entitled, if he think fit, to 
have such burial performed therein according to the rites of the 
Church of England by any minister of the Church of England 
who may be willing to perform the same (</). 


(a) Burial Laws Amendment Act, 1880 (43 & 44 Viet. c. 41), t. 7. 

(6; IM., f. 5. As to theporition etc. of mves in a churchyard, eee p. 41 A, 
ant€» In the case of a burial^Toand provided by a burial authority these matteie 
may be the subject of regulations made before January 1, 1901, oy a t^eretaty 
of State, or since that date by the Local Government Board fsee p. M7, /W), r>r 
of bye-laws (see pp. 508, 509, jm/sO* ^ the cose may be. Subject to such regula- 
tions or bye-laws, the burial authority ha%e oontrol over them by viitue of their 
general control over the burial ground. As to the control of the Duriul ui]tlu>rit y 
over a burial ground provided under the Burial Acts, see p. 405, /fost. 

fc) Seenp. 480,481,;^*/. 

(a) Ibid,, s. 5. As to fees iu respect of burials in chiiichyords, see pp. 428 
ft feq,, pesf. ' As to burial fees in burial grounds provided by burial authorities, 
see pp. 479 dt fq., fnnt 

(«) Tfas words ill the section are powers and authorities now existing by law 
for the pieservatiou of order etc. 

(/) ibid., a 8. As to these {Mwers and authorities, seo pp. 422, iXt, unis, 
pp. 486, 512, post. 

(jf) Ibid,, S. 12* 
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Burial and Crkmatiom. 


PAST III. S98. It is lawful for any minister in holy orders of the Church 
Bmial with- of England authorised to perform the burial service, in any case 
out Service where the burial service according to the rites of the Church of 
of Church England may not be used and in any other case at the request 
of England. relative, friend, or legal representative having the charge of 

Uw of other or being responsible for the burial of the deceased, to use at the 
than pre- burial such service, consisting of prayers taken from the Book of 

viceiii*cfriiiin Common Prayer and portions of Holy Scripture, as may be 
ctuMt. prescribed or approved of by the ordinaiy, without being subject 

to any ecclesiastical or other censure or penalty (/t). 

Noriirhtof 897. The Act of 1880 does not authorise the burial of any 
burmicon- person in any place where such person would have had no right 
•uch interment if the Act had not passed, or without performance of 

otherwise any express condition on which, by the terms of any trust deed, any 
f&itt. right of interment in any burial ground vested in trustees under 

such trust deed, not being the churchyard or graveyard or part of 
the churchyard or graveyard of the parish or ecclesiastical district 
in which the same is situate, may have been granted (i). 

liogutraiiou. 898. There are special provisions, the effect of which will be 
stated later, as to the registration of burials under the Act of 1880, 
iind iiH to the person to whom, in the case of such a burial, the certifi- 
cate of the registrar of births, deaths, and marriages of his having 
registered or received notice of the death is to be delivered, and to 
whom, wliere the burial is authorised under a coroner’s order, such 
order is to be delivered (A). 


Hating lo 899. Save as in the Act of 1880 expressly provided as to ministers 
Church n( of the Church of England, nothing in that Act authorises or enables 
nanirtcr*. minister who has not become a declared member of any 

other church or denomination, or executed a deed of relinquishment 
under the Clerical Disabilities Act, 1870 (/)» to do any act which 
lie would not by law have been authorised or enabled to do 
if the Act had not passed, or exempts him from any censure or 
penalty in respect thereof (m). 


Part IV. — Fees on Burial in Church- 
yard etc. 


Sect. 1 . — Burial Fees etc . 


Th» due hj 
cuthL^m Of 
tiatulc. 


900. No fee in respect of burial in a parish churchyard is due at 
common law, but a burial fee may be due by immemorial custom 


(h) Burial I^aws Amandmefit Act, 1880 (43 & 44 Viet. c. 41)/ «. 13. 
riuncU of Kii^and serrie© mny not be uwl ut the burial of auicidfM, unbaptiaed 
or cxcoimuunu^toti |>orjHma. St^e p. 4*J!l, uw/r. 

(i) fbuLt e, lb 

(i) i AiM., iM. 10, 1 1 ; and p. 501, j^af, 

(i) 3.3 34 Viet, c. ei. 8e« title K^t.KsiAftTiCAL Law. 

(m) Burial l 4 iwa Amendment Act, 1880 (43 & 44 Viet. c. 41), t. 141. 
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in any particular parish (n), or by statute ; and in fact burial fees 
alle^^ to be customary are very generally paid. 

901 . The burial fee is by custom generally payable to the incum- 
bent ; hut it may hy custom be payable to the churcli wardens of 
the parish (o), or a moiety may be payable to the incumbent and a 
moiety to the churchwardens (p); and there may possibly be other 
similar special customs. 

There cannot be a valid custom for the payment of a burial 
fee where no service is done {q). Thus, there cannot be a custom 
that a fee should be paid to the rector of a parish upon the burial 
of one of bis parishioners in another parish {r). 

902 . Burial fees due by custom are not recoverable in a court of 
common law, but in the Ecclesiastical Court only («). If, however, 
the custom he denied, its existence must be tried in the common 
law courts (0, and the lOcclesiastieal Court will bo restrained l>y 
prohibition from trying it (a). Statutory burial fees, on the other 
hand, are not recoverable in the Ecclesiastical Court, unless tiio 
statute expressly or impliedly so provides (b). 

903 . In theory, in order that a customary burial foe should he 
payable, the custom must have originated before the time of legal 
memory, i.c., before the commencement of the reign of llichard I. 
And though evidence of uniform practice in modern times will 
raise the presumption that the custom has existed from before 
the time of legal memory, the presumption will be rebutted if it is 
shown that the custom cannot have existed so long (c). In order 
that a burial fee should be due by custom, it must be reasonable, 
and of fixed amount; and therefore, whatever the practice may 


(«) Audrewt v. (Juwihurnt (IT-li), Willes, WO; Dean of Exeter't Va$€ (1707), I 
Salk. 834. In Gilbert v. Huzzard (1821), 3 Philiim. 335, Ix>rd Stowkll (thou 
Sir W. Scon) made an order approving a table that had been prepared by the 
vestry of fees for burial in a parish churchyard. In so doing, however, it seems 
clear that he must be taken, so far as concerned the fees for ordinary burials, to 
have been merely iutiinating what fees were in bis view proper to be paid, for it 
is quite clear that no onlcr of an Ecclesiastical Court can impose an enforceable 
liability to pay such fees. See Sjjry v. St. Marylehone {lHreelor$ He.) (^IK30). 2 
Curt 5, per iJr. Lusiiinoton, at pp. 11, 12; ^arty v. Nunn (1841), 1 Notes of 
Cases, 191, per Dr. Lvshinoton, at pp. 207, 208, amnned 2 Notes of Oases, 108. 

(0) OUbeti V. Buzzard, mpra, at pp. 303, 360; Andrew* v. Sym»(m (1676), 
3 Keb, 304, 323, 527; Anon. (1082), 2 Show. 181 ; IVaHng v. Gnjfith* (1738), 
I Burr. 440. 

(р) IMUewoiHl v. WiViam* (1815), 6 Taunt. 277; Hardin v. GakoU (1789), 1 
Hag. Coo. H, 17. 

(^) Patten v. (Mb man (1733), 1 I^ee, 387 ; Naylor y. Scott (1720), 2 Baytn. 
1338. 

(r) TupeaJl v, Ferrer* (1017), llob. 173, approved in Durdtanx v. l^ncatter 
(1697), I Salk. 332, where a chi-istening fee was in dispute. 

(•) V. GoUop (1847), 16 11 & W. 716. 

(1) Anderton v. Wdker (1692), 2 Lut 1030. See title Customs axd Usages. 

(«) Sprff V. Sf. A/uny/e3o«e {DireeUrr* etc.), *upra, per Dr. LusumoTON, at 

p. II; Toftsall v. Ferrer*, •«pro; Dean of Kjuier** Gate (1707), I Salk. 
334. 

(3) Spryy. St, Marylelon* (Director* etc,), tupra. See also Spry y, Smptr,*r 
(I84h). 6 M. ft W. 639. 

(с) See title Customs ajtii Usages. 
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have been so far back as the evidence goes, no fee can be dae by 
custom of an amount which would have been unreasonably exces- 
sive in the time of Richard L, having regard to the then value of 
money (d), 

904. Fees in addition to burial fees are generally paid in respect 
of the erection of monuments^ the construction of vaults, and the 
like, in a church or churchyard ; but the law with regard to such fees 
is not clearly settled (r). 

905. Special fees are generally paid on the burial of strangers to 
the parish, and an agreement to pay such fees is good and enforce- 
able on the ground that, when the incumbent is called upon to do 


(f/) Soo Bryant v. Fmt (1808), I.. R. 3 Q. B. 497 (marriage foes). In many 
coMBB sums that w(»uld have been excessive iti the time of Richard I. have 
been hold to be payable, for ifdl, by custom, on the ground that the 
custom m<iy bo taken to have been to pay a reasonable fee, the modern practice 
l>oing takou as evidence of what is reasonable. See Lawrence v. Hitch (1869), 
Tj. R. 3 U. B. 521. Those cases were distinguished in Bryant v. /’’oof, supra, 
on tho ground that a marriage fee must necessarily be of a fixed amount ; 
and there seems no reason for distinguishing between burial fees and marriage 
fees in this respect 

(f) It seems clear that such foes may, like ordinary biuial fees, be payable by 
custom. See Hardin v. CaJeuti (1789), 1 Hag. Con. 14, per Ijord Sto well (then 
Sir W. Soott), at p. 17 (fees payable to churchwardens) ; Bith y. BaehneU (1827), 
4 ilag. Ecc. 164, per Sir J. NiciiOLL, at p. 173 (fees payable to the vicar on the 
ereebon of monuments in a chancel of which me freehold was in the rector). 
Tho existence of fees payable by custom to the incumbent is also recognised 
by provisions in tho part of s. 33 of the Burial Act, 1852 (15 & 16 Yict. c. 85), 
now repealed by the Burial Act, 1900 (63 & 64 Viet. c. 15), t. 12 andSched. II., 
which refers to fees so due ** by law or custom.** 

Tho payment of fees may also in some cases be insisted on apart from custom. 
Thus, fiord Stoweix in Bardin v. CalroU, enj/ra^ spoke of a lee in respect of the 
erection of tombstones in a churchyard as being due to the vicar **as of common 
right*’ ; and in Young v, Kinqston-m^Thama Joint Burials Ormmittee^ [1907] 1 
K. B. 416, 0. A., Moulton, atp. 422, used language which may be under- 
stood as showing that in his view the incumbent is in ordinary cases entitled to 
a lee of the kind, apart from custom, by virtue of his rights of property in the 
churchyard. It may be doubted, however, whether, apart from custom, any fee 
IS due to the bcumboiit in the sense that it could be recovered either in a court 
of common law or in the Ecclesiastical Court. It should be added in this connec* 
tion that in Jiieh v. BushnelL supra, Hir J, Nicholl said that no fee was due to 
the vicar as of common right iu respect of burial in the church of which the 
freehold was in the rector. As has been seen, however, at p. 417, ante, the 
practice where it in proposed to erect a monument, or tombstone, or vault, is 
to seek the oonseut of the incumbent, and of the rector where the fi’eeholdids in a 
rector distinct Inuu the incumbent, whether, as is the strict course, s ftmulty 
is afterwards applied for or uot And it seems that an agreement to pay a lee 
to the rector or incumlient in resect of his consent would a good and 
enforosable agreement ; see v. Bridyer (1874), L. R, 9 Bx^. 214 ; 

and compare i/saa ExxUr*s Case (1797), 1 Salk. 334, wliere it is laid down that 
no fee is due for bunal of common right ; *' but where a licence it necessary, the 
Mrson giving it may stand upon ms own price.** Agsdn, the Ecdesisstical 
Court is in a position to enforce the nayuient of a fee to m rector or incumbent 
ss a cooditioii of the grant of a faculty. In Maidman v. Malpas (1794), 1 Hag. 
Con* 265, Lord Stowill would seem to have regarded a o^snd by a rector 
in whom the church was vested for a r«a<tooabie fee in rewpect of his consent to 
the erection of a monument as proper. But in AtcA v. Ashuell, supra. Sir J. 
Nioholl appears to havs taken the contrary view. See also Gilhnt v, BmmrU 
03^)i 3 rhilUm 335 j AV»rfA Afantktsier Ortrsetrs v. BlnsianUy, [1968] t 
JE. B. 835, 0. A« 
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^\hafe i^ law be is nofc bound to do, he may refuse excepts upon such 
conditions as he cfjooses to impose (/). 

906 . Tlie Ecclesiastical CominissioneiH,aH successors of tbo Churcii 
Buildinpr Commissioners (^r), are empowered to make and fix any 
table of fees (including burial foes) for any parish with the consent 
of the vestry or select vestry, or persons exercising the powers of a 
vestry in such parish, or in or for any district chapel ry or parochial 
chapelry, in which any church or cha|>cl is built or appropriated 
under the Church Building Acts, with the consent nevertheless, in 
all such cases, of the bishop of the diocese ; and all fees so fixed 
may be demanded, received, sued for, prosecuted, and recovered by 
tlie spiritual person or clerk or sexton to whom the same are 
assigned in like manner and by the same means as any ancient 
legal fees of a like nature may be sued for, prosecuted, and 
recovered (h). The table of fees must be registered in the registry 
of ihe diocese (i). 

Sect. 2. — Mortuaries or Corse-presents, 

907 . In connection with the subject of burial fees a few words 
should be said as to mortuaries or corse-presents, though the law 
with regard to these matters has almost, if not entirely, ceased to 
be of more than antiquarian interest. 

A mortuary, at any rate in its more modern form, may be 
described as a payment duo by custom on a mairs death out of his 
property to the parson. And, whether cor.so'present8 and mortuaries 
were identical in origin or not, corse-presents may now bo regarded 
as only another name for mortuaries (k). 

The right of the clergy to mortuaries was limited by an Act 
of Henry VIII. (/), the main provisions of which are, shortly, 


if) Ncvill V. lirxdijtr (IS74), L, R. 9 Kxeb. 214 ; and nee Ax j^arie JJlackmore 
(1830). 1 B. & Ad, 122, per LirrLEDALE, J.. at p. 124. 

(tj) Under the Church Building Cominieeioners (Traniifer of Powera) Act, 1856 
(19 & 20 Viet. c. 55). 

(h) Church Building Act, 1819 (59 Geo. 3, c. 134). t. 11. The action refers 
to churches or chapels built or appropriated under the Church Building Acts, 
1818 and 1819 (68 Geo. 3, c.45 ; 59 Geo. 3, c. 134), only, but would appoar to 
1)6 extended to churches or chapels built or appropriated under later Church 
Building Acts by ihe Church Building Act, 1845 (8 & 9 Viet. c. 70), s. 25. 

(t) Church Btulding Act, 1819 (59 Geo. 3, c. 134), s. 18. 

(k) See, as to the origin etc. of mortuaries and oorso-presents, Spelman, Con- 
cilia, Vol. I., pp. 545, 564, Yol. II., p. 390; Spelman, Bo Sepultura, p. 189; 
Ijnd., lib. 1, tit 3, Be C^nsuetudine, p. 19, lib. 3, tit 14, Be Sepultura, p. 184, 
tit 16, Be Becimis, p. 196 ; Gianv., lib. 7, c. 5 ; StilUngfleet, Eoclesiastical 
Caaes, ed. 1698, VoL I., p. 248; Selden, History of Tythes, 287; Dugdale, 
Antiquities of Warwickshire, 2nd ed., p. 929; 2 Co. Inst 491 ; Fleta, lib. 2, e. 
60, par, 30. The authorities on the subject are collected in Brooke-Little, Law 
of Burial, 3rd ed., pp. 50—52. See also for a full discussion of the nature of 
mortnaries, JyrUm ?. Abbott (1849), 14 Q. B. 2, 5, where it was held that 
mortuaries were not reooTerable summarily as ** small tithes, offerings, obla- 
tions, obventions, or compositions ** under stat. 7 ft 8 Wilt 3, o. 6, s. 2 (now 
repealed, except as to tiuies, offerings, and compositions not commuted or 
otnerwiss sUU psyable, by the Statute Law Revision Act, 1887 (50 ft 61 Viet 
c. 69)). This case appears to be the last reported derision relating to 
mortuaries. 

(2) Stat 21 Han. 8, a 6. Certain special rights preserred by tbs statute 
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to the following effect : No mortuary is to be paid except where the 
payment of mortuaries has been customary, nor by any married 
woman or child or person oilier than a householder, nor in the 
case of a person dying p.>sses8ed of goods to a value under ten 
marks. In the case of iiersons dying possessed of goods of greater 
Value the mortuary is limited to 3«. 4d. where the value of the 
goods is loss than jL*:K), to 6a. 8c/. where it is less than iJ40, and to 
10a. in other cases, and to the customary sum where such sum is 
less than the limit. No one is to pay more than one mortuary, and 
that is payable in ibe parish where the deceased last resided. 

Mortuaries are recoverable in the Ecclesiastical Court (m), and 
fKissibly also at law (n). If, where proceedings are taken in tlic 
Ecclesiastical Court, the alleged custom on which the claim is 
based is denied, the ciihtom is triable in the courts of common law, 
imd prohibition will lie to the Ecclesiastical Court accordingly (o) ; 
hill prohibition will not he granted if, without denial of the custom 
of payment, it is alleged that the mortuary is of custom payable 
to the impropriator, and not to the vicar (p). 

Parochial agit'Cinenfcs for the commutation of mortuaries were 
authorised hy llie Tithe Act, 1839 (q ) ; but, in the absence of a 
►fiecial provision in the parochial agreement, the provisions of the 
Tithe Act, 1886 (r), do not extend to them («). 


Part V. — Alienation of Land for Burial 
Grounds etc. 

Sect. 1. — Ititroductonf* 

908. The provision, maintenance, or improvement of a burial 
ground of a public character is a charitable purpose (a). 


wore subsoquontly dealt with by the Mortuaries (Biuigor etc.) Abolition Act, 
17 IS (13 Anne, c. 6), and the Mortuorioe (Oheater) Act, 1755 (2S Oeo. 2, c. 6). 
The etatute of Henry VIIl. remains unrepealed. 

(tn) 2 Co. Inst. 491; Lynd., lib. 1. tit. 3, De Consuetudine, p. 19. 

(») Manhy ▼. Ourtii (1616), 2 Price, 264, ptr Tuousow, at p. 20.7; 

Pe^ge’s INirsop's Counsellor, 7th ed., p. 349. 

(o) Prohibitton lies in such cases notwithstanding a provision in the statute 
** Artiouli Clei'i” (9 Edw. 3, stat. 1, o. 1, t. 2) declaring that prohibition is not 
to issue to the EoolenosUoal Oourt in euiU for, inter u/ta, mortuaries, and a 
somewhat similar provision in the statute ** Oiroumspecte Agatis** (13 Kdw. 1, 
stat 4). See Jhroud ▼. Piper (1869). 3 Mod. Rep. 268 ; WhH?$ C<ue (1589), Cro. 
Kite. 151 : ffinde v. CheeUr {Bkhop) (1631), Ch-o. Car. 237; Johnsmi v. Oldham 
(1706), 1 lid. Raym. 609; Johnecn v. Wriyhtwm (1701), 1 Lut. 1066. ^ also 
Tfm^t V. Bwrtey (1726), 2 Stra. 715, where an attempt seems to have been 
made to recover a mortuary by means of proceedings in equity. 
ip) Marhe v. aUberi (1665), I Sid. 263. 

(7) 2 A 3 Viet. c. 62. s. 9, repealed by the Statute Law ReviMou (No. 2) Act. 
1890 (53 ft 54 Viet c. 61). 

(r) 6 ft 7 Wilt 4. c, :i. 

(•) /Md, a 90. 

(«) Be Foa^Aait (1886), 33 Ch. D. 187; Be Maneer, [1905] 1 Ch, 68, 
wiiete a bequest for the maintenatioe of e Quaker burial ground was held good ; 
B»' Ikimytae, [1905] 1 Ck. 279. And eee Be Ptzrdoe, [19061 2 Ch. 184 ; and title 
CuaaiTixe. 
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Hence it follows, on the one hand, that a grant of land or money i. 

(or such ft purpose in perpetuity is not invalid as infringing the Intro 
mlc against perpetuities (A). d uctor y. 

On the oilier hand, it follows that a devise or hcquesL of land, or 
of money to be laid out on land, for the purposes in question, is 
subject to the provisions of the Mortmain and Charitable Uses 
Act, 1891 (r), unless it is authorised by some other Act ; and that 
before the Act of 1891 such a devise or bequest was void unless 
authorised by statute, as also was a bequest of impure personalty for 
the purposes in question. It follows similarly that grants in/rr 
ru'os of land, or of money to be laid out on land, for the purpose in 
question, unless made pursuant to statutory authority, are valid 
only if made in compliance with Part II. of the Mortmain and 
Charitable Uses Act, 1888 (d), and were formerly valid only if made 
in compliance with the enactments tlicrehy replaced. 

In some cases, moreover, the grant of land for a burial ground Mortmain, 
without a licence in mortmain might, unless made in pursuance of 
statutory authority, he voidable under l*art 1. of the Mortmain and 
Charitable Uses Act, 1888 (e), and might similarly have been 
voidable before that Act under the statutes replaced by Part I. of 
that Act (/). 

A number of enactments, passed partly with the view of renjoving Modem 
tlie ditlicullies in the way of grants for the purpose of burial enactments, 
grounds arising inider the enactments above referred to and partly 
w'ilh a view to facilitating grants for the piuq> 08 e by limited 
owners and the like, are, however, in force (r/). Some of these 
enactments are available only for the purpose of providing a conse- 
crated burial ground. Others are not so coniinod, and are thus 
available, for instance, where it is desired to provide a burial 
ground for the use of a religious community other than the 
Established Church. 

909. A gift for the provision or maintenance of a tomb or Maintenance 
sepulchral monument of the donor or his family, and not within or of lombetc. 
forming part of the fabric of a church or place of worship, is not a fabric not a 
gift for a charitable purpose. Hence a gift, or devise, or bequest charity, 
for such a purpose does not come within Part II. of the Mortmain 
and Cliaritable Uses Act, 1888(A), or the Mortmain and Charitable 
Uses Act, 1891 (i), and formerly did not come within the enact- 
ments thereby replaced (A). It follows, too, that a gift, devise, 
or bequest of the kind is invalid if it infringes the rules against 
perpetuities (/). But the provision or upkeep of a monument 

{b) As to tho rule agaiust perpetuities, see title PiuiirKTUiriES. 

(c) M A 55 Viet c. 73. 

(<0 Viet c. 42. 

m 75^. See title CoRPORATioira. 

(/) Difficulty was in particular created by stat. 23 Hen. 8, c. 10. 

(y) These enactmenta, failing oonveniently into seven groups, are discussed at 
pp. 434 sff,t poBi, 

(A) 51 d 62 ^ct. c, 42. 

m 54 d 55 Viet CL 73. 

(A) JfefUeJk w. Atpium (PretitUni and Guardians) (1821), 1 Juc. ISO; Adnam ?• 

CJs (1843), 6 Benv. 353. 

(I) lloitd T. Uapd (1852), 2 Sim. {JK. s.) 255; Bkkard v. Jtabsan (1882), 31 




m 


BuRUL and CnEMATlON. 


I. inside a church or forming part of its fabric is a good charitable 
Intro purpose (»«)• 

SinT. 2.— Gifts for Churches Acts, 1803 and 1811. 

Tower to itire 910 . Under the Gifts for Churches Act, 1803 (n), every sane j^rson 
not more than 0 f fuH nge other than a feme covert without her husband (o) having in 
his or her own right any estate or interest in possession, reversion, 
burial or contingency, of or in any lands or tenements, or of any property 

frooiHi In any goods or chattels, may by deed enrolled in manner provided by 

the statute 27 Hen. 8 , c. 16 (p), or by will duly executed three calendar 
months at least, including the days of execution and death, before 
death, give and grant to any person or body politic or corporate 
ail his or her estate, interest, or property in such lands or tenements 
not exceeding five acres, or goods or chattels not exceeding in value 
£500 (7), for or towards, inter alia (?), the repairing, purchasing, or 
providing of any churchyard for a Church of England church or 
chape), and to be for that purpose applied according to the will of 
the benefactor in and by such deed or will expressed, the consent 
and approbation of the ordinary being first obtained, and in default 
of such direction, limitation, or appointment, in such manner as 
shall be directed and appointed by the patron and ordinary, with 
the consent and approbation of the parson, vicar, or other incum- 
bent : and such person, body politic or corporate, their heirs and 
successors, may purchase, receive, take, hold, and enjoy for the 
purpose aforesaid, as well from such jiersons as may be charitably 
disposed to give the same as from all other persons as may be 


Bout. 244; Fvwkr v. Fowter (1804), 33 Beav. 616; Iloare y, (1866), 

L. 11. 1 Eq. 685; Jte Itvjley (1866), 30 L. J. (cii.) 147; Fisk v. A.-U. (1867), 
li. R. 4 Eq, 621 ; JJuuttr v. bullock (1872), L. R. 14 Eq. 46 ; Dawsm^ ▼. Small 
(1874), L. R. 18 E<1, 114; Its Wiltiams (1877), 5 Ch. D. 736; lie Vaughan 
(1886), 33 Ch. D. IsV. Its Tyler, [1891] 3 Ch. 262, C. A., where a condition 
in a bequest to a charity that the testator’s family vault should be kept in 
repair, and that on non-oompliauce with this condition the l^uest should ^ 
over to another charity, was held to be valid on the principle that the rule 
against perj^etuities does not apply to a transfer, in cert^ events, of property 
from one enarity to another : Ae Manser, [1U06] 1 Ch. 68, where a bequest for 
uiaiiitaiuing a burial ground, and in particular the grave of the testator’s 
wife, was hold to be the direction with regard to the particular grave being 
merely a special obligation ancillary to the repair of the burial gtound, and 
not a separate trust See title Obabities. 

(m) lioart v. Oshorne (1866), L. R. 1 Eq. 685; Re /liyley*$ Trusts (1866), 
36 L: J. (CH.) 147. 

(u) 43 uoo. 3, c. 106. See further, title Eoclesiabtical Law. 

(o) This restriction is not removed by the Married Women’s Property Act 
im (46 d 46 Viot 0 . 76), s. 1 U) {Its Smith (1867), 35 Ch. 1). 689). 

(v) That is, by being enrolled in the High Court or (subject to a proviso as 
to land in towns corporate where the corporation offioen have authority or have 
been lawfully used to enrol deeds eto.)within tbeoounty where the landie atnate 
before the oustoe rotulorum and two justioee and the derk of the peace, or two 
of them, wb^eof the derk of the peace is one, within six mon&s next alter 
the date of the deed. 

(d These limitations do not mvent larger grants where such grants can be 
•uppented apart from the Act (Be Douglas, [1906] 1 Oh. 279). 

(n The <Kher porpoeeif are, ebortiy, proving ehurdies of the Estabtidied 
Chu^ and resiaenoee tur the oIBciatingmiiiisiera The provinon of a new 
ehtirdi dock is wiUm these pn rpo ess {BsBmiry (1667), 66 U T. 906). 
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willing to sell or alienate to them, any lands or tenements, goods or 
chattels, without licence in mortmain («). 

Only one such gift or devise may be made by one person, and if 
the same exceeds five acres in lands or tenements, or the value of 
£500 in goods and chattels, it is to be good and valid to that 
extent ; and the High Court (t) may make order for reducing 
every such gift or devise within the said limits, and for allotting 
such specific five acres, and, if occasion require, such specific goods 
and chattels, as in its judgment may be most convenient, and 
otherwise as may appear to the court just and reasonable (n)* 

911. The Gifts for Churches Act, 1808, further contains pro- 
visions enabling corporations aggregate or sole to grant, by way of 
gift or exchange, plots of land not exceeding one acre for, inter alia, 
the enlargement of a churchyard, and possibly, in some instances 
the provision of a new churchyard (w), 

912. The Gifts for Churches Act, 1811, contains provisions 
enabling Crown lands and lands of the Duchy of Lancaster to be 
granted, to an extent not exceeding five acres in the case of any one 
grant, for, inter alia, the purpose of a churchyard for any church or 
chapel of the Church of England (x). 

By the same Act any person or body politic or corporate seised 
of or entitled to the entire and absolute fee simple of any manor 
is enabled, by deed enrolled in the High Court, to grant to the 
rector, vicar, or other minister of any parish church and his 
successors, or to the curate or minister of any chapel and his 
successors, any land, not exceeding in the whole five acres, parcel of 
the waste of such manor, and lying within the parish or extra- 
parochial district where such church or chapel is or is intended to 
be erected, for the purpose, inter alia, of a churchyard or burying 
ground, or of enlarging a churchyard or burying ground, for such 


(i) Gifts for Churches Act, 1803 (43 Qeo. 3, o. 108), s. 1. A bequest of 
money for the repair of a churchyard is jg;ood under this section {He Vauyhan 
(1886), 33 Oh. D. 187). 8o also is a devise on a secret trust for the purpose 
of the section {O'Brien ▼. Tyeeen (1884), 28 Gh. D. 372}. But a gift for the 
upkeep of a tomb outside the church is not within it {Re Rigkije Truet (1866), 
36 L. J. (cii.) 147 ; Re Vanghan, eupra). The section does not authorise 
the grant or devise of land to be sold in order that the proceeds should be 
applied for the pur|M>8os of the section, fur it contemplates that the land 
giwnted or devised should be applied specifically to these purposes in connection 
with a particular chiuoh {Incorjwrateti Church Butldiug Society v. Colee (]83o), 
b De 0. M. & O. .324). A devise of the kind would now, however, be good 
under the Mortmain and Charitable Uses Act, 1801 (64 & 66 Viet c. 73), subjetjt 
to the piovisioiis of that Act ; see title CiiAKiTiits. A grant under the section 
IS not rendered invalid by a reservation in the grantor's favour {Fieher v. 
ifrirr/ry (I860), 20 L. J. (OH.) 477). As to the appoitionmeut of a bequest under 
the section between pure and impure personalty, see Siunett v. Herbert (1872), 
7 Ch. App. 2.32 ; Cltampney v. Davy (1879), 11 D. 940. 

(f) This jurisdiction is given by section to the Lord Chancellor on 
petitiou, but appears to have been transferred to the High Court by the Supreme 
Court of Judicature Act, 1873 (36 & 37 Viet c. 66). See ibid,, sa 16, 17, 34, 
76 : and He Foliard (1888), 20 a B. D. 666. C. A. 

(a) Gifts tor Ghurvheo Act, 1803 (43 Geo. 3, c. 108). s. 2. 

(ad /bid., s. 4. The section is very confusedly eapreesed. 

(x) Gilts lor Churches Act, 1811 (61 Qeo. 3, e. 116), s. 1. See further, title 
Law. 
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parish or extra-parochial place, freed and discharged of and from all 
rights of common thereon (y). 

Sect. 8 . — The Burial Qrovnd Act, 1816. 

913. Under the Burial Ground Act, 1816, any ecclesiastical cor- 
poration, aggregate or sole, possessing land adjacent to any cemetery, 
churchyard, or burying ground, may sell by deed enrolled in the 
High Court \rithin six calendar months, for the purpose of consecra- 
tion, such i>ortion thereof as may be deemed necessary for enlarging 
such cemetery, churchyard, or burial ground, not exceeding one 
acre (z), subject, however, in the case of a corporation sole, to 
conditions of which the effect is shortly as follows; — 

The consent of the bishop and of the patron of the living must 
be testified by their being parties to the conveyance. The land 
must be valued and a description thereof prepared by a person 
appointed by the ordinary, and the description and valuation must 
be verified on oath before a justice. If the value exceeds jSIOO, 
land of an equal value must conveyed to the same uses as that 
conveyed by the corporation sole; if it is between £20 and £100, 
such value must bo paid to the Governors of Queen Anne’s Bounty 
to be applied for the benefit of the corporation sole ; and if under 
£20, it must be paid to the corporation sole to be applied by him at 
his own discretion (a). 

No alienation by an ecclesiastical corporation under the provisions 
of the Burial Ground Act, 1816, is to be questioned after the expira- 
tion of twenty years from the time of such alienation on account of 
any want of compliance with the forms prescribed by the Act (6). 

Sect. 4. — The Church Building Acts, 

914. The Church Building Acts, 1818 to 1884 (c), contain an 
elal>orate code of provisions for the purchase on behalf of parishes 
and other ecclesiastical areas of land for sites for churches and 
chapels and burial grounds, resembling that contained in the Lands 
Clauses Acta, and including powers for the compulsory acquisition of 
land(#0« The compulsory provisions of this code appear, however. 


{if) Gifu for Churcbes Act, 1811 (ol Geo. 3, c. 115). s. 2. This enactment 
does not authorise a grant overriding customary rights other than rights of 
^niiuon, f,g,, a customary right to uee the land as part of a village green 
(Abr 5 es r, AVc/eswi/iit*/ Commissioftirs ( 1872 ), L. R. 15 Eq. 51 ). 

(») Burial Ground Act, 1816 (56 Geo. 3, c. Ul), e. 1. 
to) /6id„ e. 2. 

(h) / bid,, •.a. See aleo ibid,, e. 4 ; end p, 445. jiost. 
if) This collective title is given to a group of nineteen Acte bv the Short 
Act, 1886 (69 A 60 Viet. c. 14), s. 2 and Sched. II. There is no provision 
in the Acts that they are to be read or construed together; but s. 26 of the 
Church Bml&g Act, 1846 (8 A 8 Viet, c, 70), provides that the powers, privileges, 
ind authoriUea contained in the previous Acts may be used and appM for the 
purpose of carrying the Act of 18-16 and the previou -9 Acts into execution, 
WMliilis ao far as the same are applienWe thereto, and are not incon- 

lasteni with or lopugnant to tlie Act of 1846. The Acts, it may be mentioned, 
are notonoYw lor faulty draftsmanship and obscurity. 

Mrtioataily Okuicli Boilding Act, J818 (48 Ow. 3. c. 44). N. 34 -S3 ; 
4 hunh Buildiny Act, 18W (49 Ooo. 3, o. 134), .ik 3«— 3S ; ChOKh Baildiog Act, 
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from the first to have been practically a dead letter (e) ; and the 
provisions as to limited owners appear to be largely superseded by 
later legislation (/). 

The Acts further contain provisions for meeting the expenses 
of the acquisition of land for the purposes above mentioned by 
means of church rates or rates in that nature and grants from a 
sum of £1,500,000 appropriated by the Acts of 1818 and 1824, and 
enabling the provision of churches and burial grounds to be made 
obligatory. But with the abolition of compulsory church rates ig) 
and the exhaustion of the above-mentioned appropriation these 
provisions have become obsolete. 

The Acts, however, also contain provisions as to gifts of land for 
the purposes, inter alia^ of burial grounds, and as to the property in 
land for burial grounds acquired under the Acts, and other matters, 
which are still of practical importance. 

The general effect of these provisions is briefly (/t) stated below. 
The working of the Church Building Acts is in the hands of the 
Ecclesiastical Commissioners, as successorsCO of a body of commis- 
sioners, commonly known as the Church Building Commissioners, 
originally established by the Church Building Act, 1818, and 
continued from time to time by subsequent Acts. 

915 . The Ecclesiastical Coniinissioners are empowered to accept 
and take land for, inter alia, sites of additional churches or chapels, 
including ground for providing a churchyard, and making a proper 
and sufticient access thereto, from any person willing to give the 
same O'). AVhother this power is extended to land for burial 
grounds independently of sites for additional churches is not 
clear (/c). 

916 . There are provisions authorising the grant for the purposes 
of a burial ground of Crown land and of land of the Buchies of 
Cornwall and Lancaster (/), and also, though it may be questioned 

1S22 (S Goo. c. 72), s.s. 2 — 4, 7 — 9, 20, 2S, 29. .‘U ; Cliurch Itiiilding Aot, 
1845 (8 & 9 Viet. c. 70), bs. 19—21 ; OhTirch Building Act, 1851 (14 & 15 Viet,, 
c. 97), 8. 27 ; Church Building Act, 1854 (17 & 18 Vict. c. 32). See further, 
title Kcclksustical Law, and as to compulsory acijuisition of lund geuonilly, 
ec'e title Compui.soiiy PvRCUAftE and (>)MPEN»ation. 

{f) From a parliamentary return of 1886 (sess. 1, 103, li. 1.3) these |Kjwor8 
would appear to have been exercised only in one c;i 80 , which cM?,currerl in 1820. 

(/) iSee particularly Places of Worship 8ite8 Act, 1873 (36 k 37 Viet. c. 50; ; 
Places of Worship Sites Amendment Act, 1882 (45 & 46 Viet. c. 21); and 
pp. 442 e< /W. 

(</) By the Compul8<iry Church Bate Abolition Act, 1S6S (.31 & 32 Viet, 
c. B»9}. 

(5) The obscurity of the Acts is such that any attempt to state the effect of 
the enactments referred to with precision wo^d necessarily fuil. 

(i) Under the Church Building Commissioners (Transfer of Powors) Act, 
1856 (19 & 20 Viet c. 55). 

(/) Church Building Act, 1818 (58 Geo. 3. c. 45), s. 33. 

(k) See Church Btulding Act, 1819 (59 Geo. 3, c. 134), as. 36, 37 ; Church 
Building Act, 1822 (3 0*w». 4, c. 72), a 26 ; Church Building Act, 1845 (8 A 9 
Viet. c. 70), s. 25; North MattchnUr Overteen v. Winsiamty, [1908] 1 K. B. 
835. C. A., wr BxoHAlf, J.. at p. 850. 

(/} Church Building Act, 1818 (58 Geo. 3, c. 45), s. 34 ; Church Building 
Act. 1838 (1 A 2 Viet e. 107), •. 8. 
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whether they are still operative, provisions authorising grants lor 
like purposes by Government departments (m). 

917. Any body politic, corporate, and collegiate, and corporation 
aggregate or sole, or any trustees, guardians, commissioners, or 
other persons having the control, care, or management of any hos- 
pitals, schools, cliaritable foundations, or other public institutions, 
are empowered to grant lands, by way of gift, for, inter alia, church 
or chapel yards or cemeteries or the enlargement thereof. Buch 
grants are to be made to the Ecclesiastical Commissioners or their 
nominees to be used for the purposes of the Church Building Acts, 
and are declared to be valid notwithstanding any law, statute, 
usage, or custom to the contrary ; and the grantors are declared to 
be indemnified in respect thereof (7t). 

These powers do not, however, enable trustees of a charity to 
give, for the purposes of the Church Building Acts, lands of the 
charily \Yhich are required for the purposes of the charity (o). 


Form of 
cooTejnuce. 


Kscmption 
from aUmp 
daty. 

ConiecrAtion. 


918. A statutory form is provided for conveyances to the 
Ecclesiastical Commissioners or their nominees under the Church 
Building Acts, applicable alike in the case of conveyances by way 
of gift and conveyances by way of sale ; and it is declared that 
such conveyances shall be effectual in law and a complete bar to 
all estates tail, and other estates, rights, titles, trusts, interests, and 
incumbrances (p). 

Conveyances under the Church Building Acts are exempt from 
stamp duty (q), 

919. It is expressly provided that land which is added to an exist- 
ing churchyard or burial ground, or appropriated and set apart for 
a new burial ground under the Church Building Act, 1819, shall be, 
ns soon as conveniently may be, consecrated for the burial of the 
dead according to the usage of the Church of England, and be useil 
for ever after as an additional burial ground (r). 

But, though the Acts contemplate that burial grounds provided 
under them will in all cases be consecrated, it is not clear whether 


{m) Church Building Act, 1822 (S Oeo. 4, c.72), 0 . 1. The doubt os to whether 
the powen conferred on Government departmeuU by this section are still opeiu. 
tive aritet from the changes in the constitution of such departments which nave 
htken place since 1822. 

(») Jtnd, See also Church Building Act, 1818 (58 Oeo. 3, c. 45), s. 31, 
extended by the Church Building Act. 1819 (59 Oeo. 3, c. 134), s. 37, by 
which somewhat similar, but apparently less extensive, powers are given. 

( 0 ) V. Manchnier (Ithhop) (1887), L. B. 3 Kq. 436. 

(|>) Church Building Act, 1822 (3 Oeo. 4. c. 72). s. 2; and see Church Build- 
ing Act, 1845 (8 A 9 vict, c. 7U), a 24. See also Church Building Act. 1840 
(3 A 4 Viet. c. 6«>, ss. 2*~4, whcieby, subieetto certain provisions that can 
hardly have anv application in the case of a burial ground, a licence in mort- 
main is expiwssiy made unnecessary in the case of conveyances under the Acts. 
These enactments do not validate a ixmveyance not authoi'ised by the Acts 
V. Mimf'htaUr {Bi*hup), Tbe Chtirch Building Act, 1838 (1 A 2 

Viet. o. 107, a. 8), provides a apecial atatutugr form of conveyaiice fur the purposes 
of that Act and the Act of 1831. 

Church Building Act, 1822 (3 Geo. 4. c. 72), s. 28. 

(r) Church Building Act, 1819 (59 Oeo. 3, e. 134), s. 38, 
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this express provision extends to burial grounds provided under 
the other Church Building Acts («). 

920. Jjiind obtuiiied for a burial ground undor the Cliurcli 
Building Acts in most cases vests in the incumbent upon 
consecration {t) ; and, though in some cases the whole of the land 


(h) SeeCLurch Building Act, 181 j (S & 9 Viet. c. 70), b. 25; and Dot6(r), 
p. 486, ante, 

(t) The provisions of the Acts on this subject are complicated. The 
Church Building Act, 1819 (59 Geo. 8, c. 164), by s. 38, provides thut 
the freehold of land added to an existing churchyard or burial ground 
or appropriated for a new burial ground tinder that Act shall upon consecra- 
tion vost in the person in whom the freehold of the ancient churchyard or 
burial ground of the parish or chapelry whore the same is situated may be 
vested; and this section, though to a large extent superseded by the later 
enactments mentioned below, is apparently still operative in some coses. 

The Church Building Act, 1822 (3 Qeo. 4, c. 72), s. 29, provides, putting it 
shortly, that after the expiration of five years after the conveyance of any 
lands to the Ghui'ch Building Commissionei's (now the Ecclesiastical Commis- 
sioners), or to any i>oraon, for the use of any parish or place as a site for a church 
or chapel or a church or chapel yard or cemetery, whether by gift or grant, or 
u{K)n a sale under that Act or the Acts of 1818 and 1819, although no church or 
chapel shall, before the expiration of the five years, have been ouilt and con- 
secrated upon the site, such lands shall become and remain vested in tlie 
Coinmissionors or person to whom the same were conveyed for the purposes of 
the Acts, free from adverse claims. Probably, however, this enactment did not 
alfect the vesting of consecratod land in the incumbent etc. under the Act of 
1819. It has been generally referred to in text-books as intended merely to 
make the title indefeasible. As to its effect in that respect, see v. 

Manchester (IJisJwp) (1867), L. R. 3 Eq. 436. 

The Church Building Act, 1824 (5 Geo. 4, c. 103), 8. 14, provides that the 
site of a church built under that Act, with the cemetery belonging thereto, 
if any, shall vest in the peieons named in the sentence of consecration as a 
body corporate ; and the Church Building Act, 1831 (1 & 2 Will. 4, c. 38), 
6. 9, contains a somewhat similar provision as to the site of a church built 
under that Act, with the cemetery, if any, belonging thereto. See also ss. 17 
und 18 of that Act as to the indefeasibility of the title. But a churdi so built 
may become the church of a new parish, in which case the provisions of the Act 
of 1856 referred to below would apparently vest the freehold in the incumbent. 
And, again, if the land had boon conveyed to the Church Building Commissioners 
or Ecclesiastical Commissioners, the provisions of the Act of 1845 referred to 
below might apply to the exclusion of the provisions of the Act of 1824. 

The Cfiiurch Building Act, 1845 (8 & 9 Viet o. 70), s. 13. provides that 
the fi^hold of every burial ground of which the Church Builaing Commis- 
sioners (now the Ecclesiastical Commissioners) may have accepted or shall 
accept a conveyance under the Church Building Acts »a1I after consecration vest 
in the incuml>ent for the time being of tbe ebureb to which the burial ground 
belongs, or if there is no such incumbent, then in such body or person as tbe 
Commissioners, with consent of tbe bishop, direct, until there is an incumbent, 
and then in such incumbent, for tbe use of tbe inhabitants of tbe place for which 
the burial ground was acquired. Tbe same section provides that the freehold 
of the site of every diurob of which tbe Commissioners may have accepted or 
shall accept » conveyance under the Church Building Acts (as to any church 
nut yet consecrated, when tbe aame ahall be wnsecrated) shall vest in the 
incumbent Under this brandh of the section it has been held that the whole 
vesta in the incumbent, thoimh only a portion baa been consecrated (P/umstoad 
JHttria B(jard of Worke v. EedesiattiaU CvmmmtoMrtt [1891] 2 Q. B. 361 ; Ex 
parte Landau County Caundlt [1896] 1 Ch. 520). 

LaaUy, the New Pariahea Act 1856 (19 ft 20 Viet c. 101), a. 10, provides 
that (subject to a provisimi as to local Acts) the freehold of the site of the 
tkxatk of any new paridi, and of the churdiyard, burial ground, and vaults 
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^rx:r. 4. conveyed may vest in the incumbent where part only has been 
The Church consecrated (u). in general the land until consecrated vests in the 
Building Ecchjsiastical Coniniissioiiera or other persons to whom it was coii- 
A^. vcyed (« ). The Ecclesiastical Commissioners have certain statutory 
powers for dealing with land obtained under the Acts but not 
consecrated (a), 

Acq«i»uior» . >f 921. Whoie land for a burial ground purchased by or under 

laniJ outsJOc authririty of the Kcclcsiastical Commissioners, or with money 
granted by them, under tiie Church Building Acts, is situate 
oiitsido the area for which the ground is obtained, the ground 
tjpon consecration ij>Mo facto becomes part of that area (h) ; and 
ill all cases, if the Ecclesiastical Commissioners accept a conveyance 
of land for a new or additional burial ground under the Acts, they 
may declare that the land shall after consecration become part of 
the area on behalf of which it has been conveyed (r). 

«c- 922. There are provisions under which, where a burial ground is 

tHmimotiHOon piovided under the Church Building Acts for two or more areas (d), 
•evml chapel anti a lodge or other building may be provided for the 

common use of the several areas, subject to regulation by the 
bishop (c), ami under which, in the case of such a burial ground, 
the bishop has power to dispense with the separate fencing of the 
parts of the ground belonging to the several parishes, and to 
authorise the inclosure of the whole of the land by a single fence (.0* 
Tlie repair of such chapel etc. and fence is to be provided for by 
means of a repair fund invested in the names of trustees, with 
regard to whose appointment etc. there are statutory provisions (</). 
Tl»o freehold of suen a chapel when consecrated, and of any lodge, 
walks, or gates of the burial ground, vests in the bishop ; and the 

belonging thereto, shall vest in the incutnbent, and that lands conv^ed for 
■uch puiposea shall be discharged from adverse claims. See also New Parishes 
Acts and Church Buildings Acts Amendment Act, 18G9 ^12 & 33 Yict. c. O-i), 
Bs. 6, 7 ; Places of Worship Sites Act, 1873 (36 & 37 Viet. c. ^0), a 5 ; and 
p. 444, pott. 

(u) Sw JTlumstfaJ District Bnani <f U’urAv v. Kcdesiastical CvmmisshntTs. 
[18»l]2Q. B. 3<n. 

(w) See Church Building Act, 1822 (3 Oeo. 4, c. 72), s. 20; and note(0, 
p. 439, 

(tt) Church Building Act. 1818 (58 Oeo. 3, c. 45), s. 51 ; Church Building Act, 
1822 (3 Oeo. 4, c. 72), s. 34 ; Church Building Act, 1S40 (3 & 4 Viet. c. 60), 
s. 19. 

(U) Church Building Act, 1819 (59 Geo. 3, c. 134), s. 22 ; Church Building 
Act, 1822 (3 Oeo 4. c. 72), s, 26. 

Ic) Chuitdi Building Act, 1845 (8 A 9 Viet c, TO), a 14. 

(d) As appears from the provisions as to fencing in the Church Building 
(Burial Service in Cha|iol») Act, 1846 (9 A 10 Viet. c. 68), s. 3, the 

case contemplated is that of a ground pait of which constitutes the burial 
ground of one area and part of wm<di constitutes the burial ground of another. 
The provision of a buriu ground the whole of which is to be for the use of 
two areas doss not sppear to be authorised by the Acts. 

(«) Ibid,, sa 1, 2; and see e. 5, defining ** parish.*’ a I oontaint special 
provisions as to burial fees. 

(/)iWd..a3. 

(g) f s. 4. There is no provieioQ as to the source from which the fund is 
to come. It is no doubt ooutamplated that it will be aubscribed or tha Uke. 
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preservation and custody thereof is placed in the bands of the 
trustees (/<)• 

Sect. 5. — The New Parishes Acts, 

923. The New Parishes Acts do not authorise the grant of land 
or property for the purposes of a burial ground eo nomine ; but 
they contain provisions of the widest scope authorising the grant by 
deed duly enrolled or devise of real property and the gift or bequest 
of personal property to the Ecclesiastical Ooramissioners for, inter 
alia, providing churches and chapels for the purposes of the Acts (i) ; 
and probably the expressions “ church ” and “ chapel !* may he 
taken for this purpose to include burial grounds attached thereto (A). 

The Acts also provide for the vesting of the burial ground of a 
new parish in the incumbent (Z). 

Sect. G. — The Consecration of Churchyards Acts, 

924. The powers for granting land to an extent not exceeding 
one acre ns a site for a school conferred on limited owners by tiie 
School Sites Acts, 1841 and 184h (m), are extended by the Consecra- 
tion of Churchyards Acts to the grant of land for the enlargement 
of churchyards or burial-places, subject to provisions of which tlio 
e fleet is as follows (n). 

The grant is not to he made otherwise than in fee simple, 
and may be made in a statutory form. A grant may he made 
by a tenant for life without thd concurrence of the person next 
entitled in remainder in fee simple or fee tail, and the grant is 
good without licence in mortmain (o). 

The conveyance is exempt from stamp duty (/>), and after five 
years confers an indefeasible title on the person or corporation in 
whom the churchyard or burial-place enlarged is vested ( 7 ). 

925. When any land so added to a consecrated churchyard is 
the gift of any person, wliether resident or not in the parish or 
ecclesiastical district in which the churchyard is situated, the giver 
of the land may reserve the exclusive right in perpetuity of burial 
and of placing monuments and gravestones in a part of the land 

(A) Church Building Act, I80I (M & l.i Viet. c. U7), b. 28. 

(i) New PariBhes Act, 18*13 (6 & 7 Viet. c. 37), s. 22, ntiiendcd and extondcHl 
by New Purishoa Act, 18-14 (7 & 8 Viet. c. 94), a. 7; Church Building Act, 
1851 (14 & 15 Viet. c. 97), b. 24 ; and New Parishes Act, 18 )0 (19 & 20 Viet, 
c. 104), R. 4. See further, title Ecclesiastical Law. 

(A) See It. V. Abrry (1854), 23 L. J. (M. C.) 154, ;»rr Eui.K, J., at j>j». 155, 150, 
aa t(> the expreHsion “ church ” including the Imriul ground. 

(/) See note (/), p. 439, antr. 

(m) 4 & 5 Viet. c. 38 ; 12 & 13 Viet. c. 49. 

(n) Coii8eci*a1iofi of Churchyanls Act, 1807 (30 & 31 Viet. n. 133), a. 4. By 
a. 2 of the Coiiaecration of Church vards Act, 1808 (31 & 3i Vict. c. 47), the Aet 
of 1807 is declared appliciiblo to burial grounds attached to or belonging to 
union houses. 

(«») Coueecraiion of Churchyards Act, 1807 (30 & 31 Vict. c. 133), s<. 4 , 5. 
Tli« statutory form expresses the grant to l>e ** unto the person or |>ersoriR, or 
cot^ration sole or aggregate, in whom” the churchyard or bunul groiiud 
to M enlarged ** ii now vested, his or their heirs or successots,” 

ip ) Ihid ., e. 0. 
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adcledi not exceeding one-sixth of the whole of such land. The 
part in which such right is reserved must be shown and coloured 
on the plan indorsed on the instrument declaring or recording the 
consecration of the added land ; and a memorandum in a form 
prescribed (to be prepared and executed at the expense of the 
person making the reservation) must be written on such instrument 
and signed by the incumbent and churchwardens of the parish or 
ecclesiastical district in which the churchyard is situated. The 
memorandum so signed, after the land is consecrated, operates as 
an exclusive right in perpetuity in the land therein referred to ( 7 ). 

The exclusive rights above mentioned are to be considered to be 
the real estate of the giver, his heirs and assigns, and no body 
may be buried or monument or gravestone placed in the land 
in whicli such rights have been granted, except by consent of the 
owner thereof for the time being, save that such consent is not 
necessary for the burial of a deceased owner, or of a wife or 
widow of any deceased owner who has been or is about to be buried 
in such ground. But no such reservation gives the riglit to bury 
the body of any person not entitled to be buried in consecrated 
ground, and all powers of the bishop of the diocese and persons 
acting under his authority as to the placing and erection of monu> 
ments and gravestones and to the placing and removal of inscrip- 
tions in churchyards remain in force in the reserved ground («). 

Such reserved portion is not to be included in any Order 
in Council under the Burial Acts for closing the churchyard to 
which it belongs, but it may be closed under a separate Order 
founded on a B|)ecial report that the ground is in such a state as 
to render any further intemients therein prejudicial to the public (0» 

Sect, 7. — Tfie Places of Worship Sites Acts, 

926 . The Places of Worship Sites Act, 1873 (u), and the Places of 
Worship Sites Amendment Act, 1882 («), authorise the grant, convey- 
ance, or enfranchisement by way of gift, sale, or exchange in fee 
simple or for a term of years, of any quantity, not exceeding one acre, 
of land, not being part of the demesne or pleasure ground attached 
to any mansion -bouse, as, inter alia^ a site for a burial-place (/>). 

(r) C\>na6cration of Churchyanla Act, 1SG7 (GO & 31 Viet. c. KJ3), s. 0, aa 
aiiieiidod by Conaocration of Churchyards Act, ISCS (31 & 32 Viet, c. 47), a. 1. 
The proscribed form of memorandum is as follows : — 

•‘Wo, A. B. [iwotor, yioar,er incumbent] and 0. 1), and E. P., churchwardens, 
of , declare the piece of land fArra in$ert the description and mecuaremraf], 
and coloured on this plan, to be the burial-place of Q. II., the giver of the 
land added to the churchyard of , his heirs and assigns. 

Sigiiotl A. 11., 

C. I>„ 

K P., 

in the presence of J. K. 

** Bated this day of 

{$) Oonsecrafton of Churchyards Act, 1807 (>10 31 Viet. e. 133), s. 10, as 

amended by Coneecmiton of OVirchyards Act, 1808(31 32 Viet c. 4 1 ), s. 1. 

(0 Coosectmtia& of Churchyards Act, 1807 (30 A; 31 Viet. c. 133), a. 11. 
Aa to the clusiitg of bunal grounds uudei' the Burial Acts, wm pp. 525rf sm., p^st, 

iu) 36 A 37 fiti, c. dO. 

(a) 4& A 46 Viet. e. 21. 

{h} PUcea of Worship Sitei Act, 1873 (56 A 57 Viot. c, 60), a It The other 
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This power is given, in the first place, to tenants in fee or in tail 
or for life or lives of freehold land beneficially interested and in 
possession, subject, in the case of a tenant for life or lives, to the 
consent of the person next entitled in remainder in fee simple or 
fee tail, spwial provision being made for cases where such person 
is under disability or is unborn or unascertained (c). 

Secondly, the power is extended to the case of lands of copyhold 
or customary tenure, subject to the provisions of the Lands Clauses 
Acts (d) with resj)ect to copyhold lands (e). 

Thirdly, the power is made exercisable by persons equitably 
interested in lands without the concurrence of the trustees in whom 
the legal estate is vested, by married women with the concurrence 
of their husbands but without acknowledgment, and by guardians 
and committees on behalf of infants and lunatics (/). 

Fourthly, the power is extended to any corporation, ecclesiastical 
or lay, whether sole or aggregate, and any officers, justices of the 
peace, trustees, or commissioners holding land for public, ecclesi- 
astical, parochial, charitable, or other purposes or objects, subject 
to conditions of which the effect is shortly as follows : — 

In the case of an ecclesiastical corporation sole below the dignity 
of a bishop, the consent of the bishop is requisite. 

In the case of a municipal corporation the consent of the 
Treasury is requisite. 

In the case of parochial properly the consent of a majority of 
the ratepayers and owners of property in the parish assembled at 
a meeting convened in the manner prescribed by the Union and 
Parish Property Act, 1835 (<;), and of the Local Government Board 
and of the guardians of the poor of the parish or of the union 
comprising the parish, is requisite. 

In the case of property held on trust for charitable purposes the 
consent of the Charity Commissioners (or in some cases of the 
Board of Education (h) ) is requisite (i). 

purposefl outliorised are sites for churches, chapels, meeting-houses, or other 
|)laces of divine worship, and residences for mintsters officiating in such places 
of worship or any places of worship withiu a mile of the site. See further, title 
Ec'clbsiastical Law. 

(c) Ibid , ; Places of Worship Sites Amendment Act, 1882 (46 & 40 Viet c. 21), 
s. 2; and see lie Salitbury (MarquiB) aud JCtYlmastical CommiBsionen (1870), 2 
Ch. D. 20, C. A 

(d) I^ds Clauses Consolidation Act, 1846 (S & 9 Viet c. 18), ss. 96—98. 
Fur the Lands Clauses Acts, see titlo CoAiruLSOUY Pcucuase axd 
C oMPKKSATlON. 

(e) Places of Worship Sites Act, 1873 (36 & 37 Viet. c. 60), s. 1. 

(/) Ibtd,, s. 3. Ino secUon provides that upon such a eonveyanco the 
le^l estate ahall vest in the ** trustees of such place of worsliip or residence,’* 
the draftsman having apparently forgotten the case of a burial ground. 

b/) 6 4 6 Will. 4, c. 69. The Lo& Government Act, 1894 (66 4 67 Viot. 
c. 73), s. 62(1), which in the cose of rural parishes substitutes the consent of 
the pari^ meeting for that of the ratepeyera and owners of property for certain 
statutory nurposea, does not affect the oonsent of owners and rat^yers required 
under the Places ojf Worship Sites Acts. 

(6) See BoMd of Education (Powers) Order in Council, 1902, whereby tbe 
consent of the Board of Education is substituted for that of the Charity 
Commissioiieis in regard to educational endowments. 

jt) Places of Wor^p Sites Amendment Act, 1882 (46 4 46 Viet c. 2!), 
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927. One person may cjrant more than one site under the Acts, 
provided that eanb site does not exceed one acre in extent (k). 

There are ()rovisionH as to the payment and application of ilie 
purchase-money or money received for equality of exchange (f), 
and for the apportionment of rent to wliicii the land granted is 
stthject, and savings for incumbrances (m) ; and there is a provision 
for the reverter of the land if not used for the statutory purposes (a). 

Coijveyunces for the purposes of tlio Acts may bo made iu a 
slatiitory form (o). 

928. The persons authorised hy the Acts to make grants may 
convey, by way of gift, sale, or exchange, any site or sites, not 
exceeding an acre in the case of any one site, for any of the pur- 
poses of the ('hiirch liuilding Acts (which purposes, as has been 
Keen(;)), include those of a burial ground), to the Ecclesiastical 
Coniinissioncrs, or as they may direct; and those Commissioners 
may act as iruslees for the purpose of taking and holding any sites 
granted under the Acts. And all conveyances made under these pro- 
visions (7) are to be deemed to be made under the Church Building 
Acts, and the land conveyed is to vest in conformity with such 
conveyances and the Church Building Act8(r). 

Sect. 8 . — Tinistee Appointment Acts. 

929. The Trustee Appointment Acts, 1850 to 1890, contain 
provisions dealing with the appointment of new trustees when land 
for thf3 p.urpose of, inter alia^ a burial ground, has been acquired in 
trust for any congregation or society or body of persons associated 
f<ir religious purposes, or by trustees in connection with any society 
or l>ody of persons comprising several congregations or other 
sections or vlivlsions or component parts associated together for 
any religious purposes, and provisions also to the effect that the 
conveyance or other assurance of the land shall not only vest the 
land in the parties named therein, but also in their successors iu 
otVu-e duly appointed without further assurance. 

If such land is of copyhold or customary tenure and liable to 
payment of any fine, with or without a heriot, on the death or 
alienation of the tenant thereof, a sum corresponding to such hue 
and lieriot Womes due to, and may be recovered by, the lord of the 
manor on the next appointment of a new trustee or trustees thereof, 


(k) PUoee of Worship Sites Act, 1873 (36 & 37 Viet. c. 60), s. 1. 

(/) IHd., c. 2. 

(m) /te'd., s. 3. 

i n) s, 1. ^ 

p) Ibid,, s. 4. Ths ssotioii in terms authorises the use of the statutory form 
y in iho csm of a site for a place of worship or the residence of a minister, 
hut the form itself, which is coutai&ed in the section, is adapted, inter a/to, to 
the ease of a buxial-plaos. For a tnodidcation of the statutory fom suitable iu 
oartain oases, see Bnoyolopasdia of Forms, Vol. HI., p. 122. 

(p) Sea pp. 436 H ee^.. anU, 

U) The words are ** all ocmveyancea made under this present eneetment.*' 

(r) Pteoea of Worship Sitee Act, 1873 fS6 A 37 Viet. c. 60), a 6. As to the 
vaetmg of burial jrrouuda under the Church Building Acta, eee Church Building 
Act, 1846 (8 A 9 Viot 0 . 70), s. 13 ; and p. 439, attic. 
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ftnd at the expiration of every period of forty years thereafter so 
long as such land is liehl in trust as before mentioned («), 

Sect. 9. — Vesting of Property in Burial Grounds, 

930 . There is a general provision in the Burial Ground Act, 1816, 
that all ground which has been or shall be consecrated as burial 
ground shall after twenty years from the time of such consecration 
be considered as discharged from all adverse titles, claims, and 
demands whatsoever, and as a]>solutely vested in the trustee or 
trustees, if any, thereof, and if there should not be any such 
trustee or trustees, then in the vicar or perpetual curate, if any, for 
the time being, and if there should not be any vicar or perpetual 
curate, then in the rector for the time being, of each parish in which 
such burial ground is situate (0* 


Part VI. — Provision of Burial Grounds under 
Burial Acts. 

Sect. 1. — Preliminary, 

Sub-Sect. \, ^Introductory, 

931 . It is proposed, in the present part of tin’s title, to discuss 
the provision and maintenance of burial grounds by burial boards 
and other authorities under tlie Burial Acts, 1852 to 1906 (w), and 
matters connected therewith. The complexity of the subject renders 
some preliminary observations on the legislation necessary. 

932 . The first of the group of Acts in question — the Burial Act, 
1852 (?r) — applied originally only to the metropolis as defined by that 
Act (a) ; and while most of its provisions were extended to the rest of 
the country by the Burial Act, 185d(5), so that in the main the Act 


(«) Trustee Appointment Act, 1850 (13 & H Viet. c. 28); Trustee Ap]>oint. 
meat Act, 1869 (32 ^ 33 VicLc. 20) ; Trustee Appointment Act, 18tH) (53 & 54 
Viet. c. 19). Soe further, title Ecclesiastical Law. 

(f) Buriul Ground Act, 1816 (66 Goo. 3, c. 141), t. 4. In \Ve$tmin%Ur 
Corpifralion ▼. St Martin-indhe- Field* {Vicar etc.) (1907), 96 L. T. 491, land 
acquired under statutory powers in the early part of the eighteenth century for 
the enlargement of a churchyard and oouveyed to trustees for that pur{K>se 
and duly consecrated, toMther with a restry room, not itself consecrated, built 
on the land, was hold to have vested in the vicar under ibis enactment upon the 
presumed death of the last surviving trustee. 

(u) The collective title of the Bunal Acts, 1862 to 1906, is given to a group of 
fifteen Acta, beginning with the Burial Act, 1862 (16 & 16 Viet. c. 85), and 
ending with the Buri^ Act, 1906 (6 £dw. 7, c. 44), by the combined openttion 
of the Short TiUes Act. 1896 (69 & 60 Viet c. 14), s. 2, Sched. II., the Burial 
Act. 1900 (63 A 61 Viet c. 16), a. 13, and the Burial Act, 1906 (6 Edw. 7, o. 44), 
a. 3. 

(w) 16 A 16 Ykt 0.86. 

(а) Ih’d.^ a 63 and Sched. A. 

(б) 16 A 17 VioL e. 134, a 7. Words referring to the metroMlis in the sectioiis 
^ of the Act of 1862 which wore thus extended to the rest m the country were 
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Sect. 1. o! 1852 has since been of general application, a few of its provisions 
FreHminary. remain applicable only to the “ metropolis " within the meaning of 
— the Act, and the distinction between the “ metropolis ’* and the rest 
of the country has been kept up to a slight extent in the later 
legislation (<r). 

Area of '^be area defined as constituting tlie ** metropolis ” for the pur- 

uietrc^ik. poses of the Act of 1852 (d) differs in some respects from that defined 
as the “ metropolis *' fbr the purposes of the Metropolis Management 
Acts {e), and now, with some alterations, constituting the administra* 
live county of Ijondon. The result is that the “ metropolis ** for the 
purposes of tho Burial Acts, that is to say, the area to which the 
exclusively metropolitan provisions of those Acts apply, is not 
co-extensive with the administrative county of London, but, speaking 
broadly, differs from that area in that it includes Willesden and 
excludes Eltham, Lee, Kidbrooke, and Lewisham. Penge, which 
was formerly in the administrative county of London, bitf. is so no 
longer, is not in the “ metropolis *’ for the purposes of the Burial 
Acts {/), 


Bsublith- 833. 'rhe scheme of the Burial Acts, 1852 and 1853 (p), as regards 
^'^*^**^* l)rovision and maintenance of burial grounds, was to enable the 
vestry of a parish to pass a resolution for the provision of a burial 
ground, and to provide lor the establishment, upon the passing of 
such a resolution, of a ** burial board ” elected by, and to some 
extent under the control of, the vestry, as the executive authority 
to provide the burial ground and otherwise carry the Acts into 
execution. 

The initial simplicity of this scheme has, however, since been 
much modified. 

(n Aren^i The later Burial Acts contain provisions enabling burial grounds 
othwUiwi to bo provided, and elective burial boards established, for areas 
other than parishes in like manner as for parishes. 


rf^pealed by the Statute Law Bevieion Aot, 1894 (57 & 58 Viet. o. 56), s. 1 
and Bchod. 1., and are omitted in the Eevieed Statutes. In these circuin- 
stanoee, it has been thought sufficient in the present title to cite the sections 
of the Act of 1852 that are of general application without referring to the 
extending section of the Act of 1853. 

U) The operation of the Burial Acte in the administrative county of London 
differs very muoh from their operation elsewhere (see pp. 500 et pot() ; but 
this is chiefly in oonsequenoe of the provisions of the London Government Aot, 
1899 (62 A 63 Viot. o. 14b and not of the distinction drawn in the Burial Acta 
between the ** metropolis^* and the rest of the oountrv. 

(d) The ** metropolia ** ia defined by s. 53 of the Burial Act, 1852 (15 A 16 
Viot o. 85), M meaning and including the cities and liberties of London and 
Westminster, the borough of Southwark, and the parishes etc. mentioned in 
^hed. A to the Act 

(f) IS A 19 Viet 0 . 120 and the various amending Acts, for which see title 

hlSTBOFOUe, 

(/) It is not prMtioable to state the differences between the two areas 
with oompleis nrecisioii, as changes have takmi place in the boimdariee of 
many of the panahee and other areas referred toia the definition of ** metropolis '* 
in the Act m 1852, and it ia not poesible, without investigation of numerous 
particalar cease, to say whether theee chen^ have or have not altered the area 
oonsUtutiiig the ** metropolia " f<w the purpoees of that Act. 

iSf) 15A ISYiet C.85; 19 A U Viet. e. 134, 
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Under provisions contained partly in the later Burial Acts and Swnr. i. 
partly in other statutes, borough councils and other urban autho- Preliminary, 
rities, and in some cases the members of such an authority repre- 
senting a particular ward, may be invested with the functions of authoritiS, 
elective burial boards, subject to some modifications. 

Important alterations in the operation of the Burial Acts are m Rural 
made by the Local Government Act, 1894 (ft), particularly as regards ^wteicu. 
parishes and other areas in rural districts. Thus, to mention 
only the more important of these alterations, the power of passing 
the initial resolution for the provision of a burial ground under the 
Burial Acts — or, in the phraseology of the Act of 1894, the power 
of “adopting** the Burial Acta — is, in the case of parishes and 
other areas in rural districts, transferred from vestries and like bodies 
to parish meetings ; ns also are, to a great extent, the other functions 
of vestries under the Burial Acts (t). The functions of hurial boards 
already in existence for parishes and other areas wholly or partly 
in rural districts were in general transferred to parish councils, 
or in some instances to parish councils, parish meetings, and 
urban authorities, or some of such bodies, jointly, in which case the 
functions in question are discharged by a joint committee of the 
appointing authorities (;)• Provision is made that, on the subsequent 
adoption of the Acts for a rural parish under a parish council, or 
for part of such a parish, the parish council shall act as the 
executive authority for the purposes of the Acts in lien of an elective 
burial board (ft) ; and there is a provision which enables the parish 
meeting of a rural parish not having a parish council to be 
constituted the executive authority for the purposes of the Acts (1). 

Under the London Government Act, 1899 (m), another method (4) Metro- 
of “adopting” the Burial Acts is substituted in the case of areas 
in London for the passing of a resolution to provide a burial * 

ground, and provision is made securing that the metropolitan 
borough councils, to the exclusion of any other fonn of authority, 
shall in London act as the executive authorities under the Acts (n). 

Under special legislation, the Corporation of the City of London (6) Ciij of 
have, with some modifications, the functions of a burial board for 
the City {o). 

One result of these changes is that the functions of an elective VarloM burial 
hurial board may now he found vested, subject to greater or less aathoritiei. 
modification, in an urban authority, the mem hers of an urban 
authority representing a particular ward, a parish council, a parish 
meeting, a joint committee appointed by parish councils, parish 
meetings, and urban authorities, or two or more of such bodies, or 
a metropolitan l)orongh council, as well as in an elective burial 

(A) flS & 57 Viet. c. 73. For this Act me gcDoi ttll v, title Local Oovkunmext. 

(i) A. 7 <l), (3), (4), 

{j) Jb(d., 88. 7 (6), 53 (2) ; LocaI Ooveromeiit (Joiut Committoes) Act, 1897 
(60 & 61 Viet. c. 40) ; and sec pp. 499, 600,pot(. 

(ft) lx>cal Ooverowent Act, 1894 (56 & 57 Viet. c. 73), 8. 7 ( 7 ); and aecp. 493, 

(/) Jl»J„ a. 19 (10) ; and me pp. 493. 491, 

(m) 62 & 63 Vict. e. 14. 

(a) Ibid., 8. 4 ; and me pp. 500 tt 
(e) See n. 54^3. 
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board. All such executive authorities under the Burial Acts are, 
together with the Corporation of the City of London, in whom, as 
has been said, the functions of a burial board are vested, and local 
authorities maintaining bnriul grounds under certain other legisla- 
tion, referred to in recent legislation as “ burial authorities ’*(;)). 

It is proposed to confine attention in the next section mainly to 
the case of elective burial boards for parishes and other areas 
wholly comprised in urban districts. It will, however, be con- 
venient to make occasional reference to other burial authorities. 

The Burial Acts, 1852 and 1853, as has been said, contem- 
plalcd the establishment of burial boards for parishes only ( 9 ). 
Bubsequently, however, various other areas were put in the position 
of parishes for the purposeK of the Acts. The result is that many of 
the enactments in the Acts of 1852 and 1853, and even in later 
Acts, which are expressed in reference to parishes, have a more 
general application. In the ensuing pages the language of these 
enactments has, whenever it has seemed possible to do so without 
substantial risk of inaccuracy, been generalised so as to state their 
effect as extended to areas other than parishes ; but it has not been 
thought necessary on each occasion to cite the extending enactments 
as well as the original enactment. 

Sub-Sect. 

984 . The Burial Acts, 1852, 1853, 1854, 1855, 1857, 1859,1871, and 
1900, are incorporated with each other (r), and the interpretation of 
these Acts is governed by the following definitions («), some of which 
are of great im{)ortance, and which, subject to what is said below, 
must be taken as governing the meaning of the deli tied expressions 
jn passages in the text referring to those Acts. 

Tarish ” is defined as meaning, in effect, a poor law parish (/). 
But the expression is not, in fact, used in the Acts exclusively in this 
sense (<i), and in the present part of this title the more definite 


(p) S<J0 j). 4»)U, 

(</) llie Acta enabled two or more purielu's to cumbiiio for the provision of a 
common burial ground, and provided that in eticb cases tho burial boards of 
the several parishes should act together as a joint burial board (Burial Act, 
1852 (16 A 16 Vict. c. 86), 8. 23: see p. 460, but this is sc'arcely a real 
exception from the stutemvnt in the text. 

(r) Burial Act, 1855 (18 & 19 Viet. e. 128), s. 21 ; Burial Act, 1837 (20 & 21 
Vict c, 81), 8. 30; Burial Act, 1859 (22 Vul. c. 1), ». 2; Burial Act, 1871 
(34 & 35 Vict c. 33), s. 2; Burial Act, l‘>ua A 04 Viet. e. 15), s. 13. The 
non-iiu‘orjM>ration of the remaining Acts is m)t pnn'tieally of much iinpnrtanc 4 », 
•a Ihev aro for the nuwt i»art either v*.i y sluut or u( special scope. 

(*) The definitions referred to in il»e )u«*sent parugiuph are <'ontatned in s. 52 
of the Burial Act. 1852 (16 & 10 Vict c. 85 

p) The definiitou is that *** parish * shall mean everyplace having separate 
o\er«eer« of the juior, and sepatuUdy maintaining its own ]KKtr.** This aefini- 
tiou is inapt now that parishes in unions no longer maintain their own pui»r 
se)«rately, hut may be taken as eauivaleni to the definition of V parish ” in the 
lnter}uetatiou Act, 1889 (52 & 63 Vict. c. 03), & 6, t>., **a place for which a 
se]iarttte poor rate is or can be made, or for which a separate overseer is or can 
appointed.** See further, UUe 1 x>cal OovxjiKifXNT. 

(a) Notwithstanding the definitioD, an ancient ecclesiastical parish a hich was 
not a poor law parish was, in N. v. Sudburff Burial Bitard (1868), K. B. A £. 
204, held to be a parish for which a burial board could be establisheil under 
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expression “ poor law parish ’* will be used where it is intended to 
refer exclusively to a parish in that sense. 

“ Ratepayers ** is defined as meaning the persons for the time 
being assessed to and paying poor rates of the parish. It must, no 
doubt, be taken in the case of an area other than a poor law parish 
to mean persons rated to and paying poor rate in respect of property 
in the area. The expression includes an occupier whose rates are 
paid by the owner, or in lieu of whom the owner is rated (/>), but 
not an owner who pays rates in lieu of the occupier by agreement, 
whether statutory or otherwise (c). Whether it includes an owner 
actually rated in lieu of the occupier under statutory provisions in 
that behalf is doubtful (d), 

“ Incumbent ** and “ minister are defined as meaning, in respect 
of any fee made payable to an incumbent or minister under the 
Burial Acts, the clergyman who would have been entitled to the 
fee had the body been buried in the churchyard or burial ground of 
the parish from which it came, or in the burial ground of the occle- 
siastical district in case such district had a burial ground at the 
passing of the Burial Act, 1852; and it is provided that if any 
difference shall arise between two or more persons severally claim- 
ing to be the incumbent or minister under tliis provision, the 
difference shall be determined by the bishop of the diocese (e). 

“ Churchwardens *’ is defined as meaning also chapelwardens or 
other persons discharging the duties of churchwardens. 

“ Overseers” is defined as meaning also any persons authorised to 
make and collect or cause to be collected, the poor rate of the parish, 
and acting instead of overseers of the poor. 

” Clerk ” is defined as meaning the clerk appointed pursuant to 
the Burial Act, 1852, by a burial board. 

” Vestry ” receives a definition that will be given hereafter (/). 

935. Some further expressions used in the present and ensuing 
parts of this title require explanation. 

the Act of 18o2 ; but the docitiion has l)eon doubted in view of the linaittu^i 
provisions of the Act, which do not appear to have boon called to the attention 
of the court See II. v. Walcot 0ver8eer$ {1802), 2 B. & S. 665, particularly 
CROMFroK, J„ at p. 559; R. v. Wright (1862), 8 Jur. (n. s.) 260; Hornby v. 
Toxteth Park Burial Board {\SQ2), 31 Beav. 62, where Lord Hoiiilly, M.It., 
seems clearly to have thought that a burial board could not be established under 
the Act olf 1862 for an area other than a poor law parish. There are, however, 
provisions in the Act of 1852, and in the later Acts, where ** parish is clearly 
used as including parishes that are not poor law parishes. Sw Day v. Peaco^ 
(1865), 18 0. B.(N.8.) 702. 

(A) Poor Bate Assessment and Collection Act, 1869 (32 & 33 Viet. c. 41), 
ss. 7, 15, 19; Parliamentary and Municipal Registration Act, 1878 (41 & 42 
Viet c. 26), s. 14 ; Assessed Bates Act, 1879 (42 Viet. c. 10). See furtner, title 
Bates Aim Batiko. 

(c) Mogg v. Clark (1885), 16 Q. B. D. 79, 0. A. ; A.-Q. v. Croydon Corporaikm 
(1889), 42 <^1. D. 178. 

(d) See v. Hampton (1866), 6 B. & S. 923, 939 ; Mogg r. Clark, supra, jwr 
LtKDLBT, L.jr., at p. 84. 

(e) The bishop has no jurisdiction to make any order as to the destination, as 
between different incumbents, ol fees for the burial of non*pirahioners in s 
burial ground provided under the Burial Acts (Ih Fulham Burial Fee* (1878)^ 
Timu (NovemM 26, 1878), per Dr. Tbistrah). 

(/) w p. 450. port. 
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The initial resolution to provide a burial ground, which, or some 
equivalent proceeding, is necessary before the provision of a burial 
ground can be undertaken under the Burial Acts, is called in the 
Local Government Act, 1894 (^), the '‘adoption'* of the Burial 
Acts ; and the expression will be used in this title where it is found 
convenient. 

The expression " burial authority *’ is defined in the Burial Act, 
1900, as meaning any burial board, any council, committee, or other 
local authority having the powers and duties of a burial board, and 
any local authority maintaining a cemetery under the Public Health 
(Interments) Act, 1879 (/i), or under any local Act (t). The unfor- 
tunate generality of this definition precludes employment of the 
expression to mean a burial board or other executive authority 
under the Burial Act, 1852, and the amending Acts; and recourse 
Ims therefore been had in this title to various circumlocutions to 
(Itjsignate a burial authority of the latter character. 

The expression "urban district** is used in the present title 
to include boroughs, whether county boroughs or not (k), and the 
expression "urban authority*’ to include municipal corporations of 
both county and other borough8(u). 

The expressions "non-municipal urban district” and "non- 
mutucipal urban district council ** are used to designate urban 
districts other tlian boroughs and the councils of such districts. 

Sub-Sect. 3. — realries and MefUngB in Nature of Vetirg. 

936 . Subject to the consent of the urban authority, the power of 
" ado|)ting’* the Burial Acts for a poor law parish in an urban 
district is enjoyed by the vestry of the parish, and that vestry has 
likewise the power of electing the burial board, and certain powers 
of control over the board ; and like powers are enjoyed by the " vestry 
or meeting in the nature of a vestry ** for the area in the case of 
the areas other than poor law parishes for which the adoption of 
the Acts is authorised (/>). 

937 . The expression " vestry ” is defined, for the purposes of the 
Burial Acts, as meaning the inhabitants of a parish lawfully 
assembled in vestry, or for any of the purposes for which vestries 
are holden, except in those parishes in which there is a select or 


ig) 66 a 67 Viet e. 73, a. 7 (8). 

(A) 42^43 Viote. 31. 

M Burial Act, 1000 (63 A 64 Tict. c. 16). 8. 11. 

(A) miit tB the meaning of the ezpreaaioii hoth in the Public Health Acte, 
and generally in the Local OoTamment Aot, 1884 (66 A 67 Viet o. 73). See 
Kirkiiaie Burial Board t. Liverpool Corporation, [1904] 1 Ch. 829 ; and title 
Local OovsmrwNT. 

(а) Thin i« the meaning of the exprenion in the Publio Health Aota. The 
azpreanon ** urban diatriot oouncil*' m generally etricUy equivalent to ** urban 
auihority,'* but ia ao oommonly uaad aa excluding municipal oorporataooar 
that it naa been thought w^l to avoid the expreaaioD aa fw aa poa^ble aa 
ambignoua. 

(б) See Burial Act 1866 <18 A 19 Viet c. 128). aa. 11, 12 ; Banal Aot 1967 
(20 A 21 Viet o. 81), a. 6 ; Local Oovemment Act, 1894 (66 A 67 Viet c. 73)« 
a, 63(2). 
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other vestry elected under the Vestries Act, 1831 (c), or under any 
local Act for the government of any parish by vestries, in vihich 
parishes it means such select or other vestry (d). 

If in any parish a general vestry co-exists with a select vestry 
spix)inted under a local Act, the powers of the vestry under the 
Burial Acts attach to the vestry which exercises the general 
management of the parishes). 

There is no explanation in the Burial Acts of the ** meeting in 
the nature of a vestry to which the functions of the vestry under 
the Acts are extended in the case of areas other than parishes for 
which there is no vestry. 

938. No resolution or proceeding of any vestry, or meeting in the 
nature of a vestry, for the purposes of the Burial Acts is void or 
voidable by reason of any defect or irregularity of or in notice of 
the vestry or meeting, or any other error in form in calling the 
vestry or meeting, or in the proceedings thereat, unless notice in 
writing of such defect, irregularity, or error be given at the vestry 
or meeting, or within seven days thereafter, to the churchwardens 
or other persons to whom it belongs to convene the vestry or 
meeting, who are thereupon to call another meeting to consider the 
previous resolution or proceeding or the matter thereof (/). 

Sect. 2. — Elective Burial Doarde in Urban DUtricta, 
Sub-Sect. l,<-^£»tahluhmejU and Election of Burial Buird, 

939. The Burial Acts cannot bo adopted — that is to say, the 
initial resolution for the provision of a burial ground cannot be 
elTectively passed — for any part of an urban district without the 
consent of the urban authority (g). 

Subject to this restriction, and to the necessity in some cases for 
the sanction of the Local Government Board (/i), the Acts may in 
urban districts be adopted, in each case by the vestry or meeting in 
the nature of a vestry for the area in question, and elective burial 
boards established accordingly, for the following areas (t) : — 

(1) A poor law parish (k). 


(c) 1 & 2 Will. 4, a 60. See title Local OovEUKiiEirT. 

(d) Burial Act 1862 (16 & 16 Viet o. 86), a. 62. The doBiiition relates, of 
course, only to the vestry of a ** parish ” within the meaning of the Aot As to 
the meaning of ** parish for this purpose, see p. 448, atUe. 

(e) V. UUadtkma (1867), 7 £. 4b B. 676, where the general vestry was held 
to be the proper vestry for this purpose; R. v. PtUre (1866), 6 £. & B. 226, 
whei-e the select veetry was held to be the proper one. For vestriee in general, 
see title Local Government. 

(/) Burial Aot, 1867 (20 ft 21 Viot c. 81), c. 27. The provisions of the 
Veetriee Aot, 1818 (68 Oeo. 8, o. 69), s. 1, and the Acts amending the same, as 
to the notices of vestry meetings, do not apply to parishes created under the 
C!huioh Building Acts etc. for eodesissticai purposes only IR. v. Barrom 
(l869),L.lL4aa677). 

(y) Loosl Government Act, 1894 (66 ft 67 Viot. o. 73), s. 62 (2). 

(h) See 462, 463, 

(O As to aUemtaon of the area of a burial board, see p. 505, poff* 

(M Burial Aet, 1862 (16 ft 16 Viet & 86), as. 10, 11. l&sssotioiis authorise the 
establiahsBeat of a banal board fora** paiirii,** an expreesioa that, aa hae been 
oten (p. ^ miwminf n pow law pariah. As to the 

Q 2 
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(2) Two or more parishes or places (whether poor law parishes 
or not) (L) united for all or any ecclesiastical purposes, or (ii.) which 
heretofore have had a church or burial ground for their joint 
use, or (iii.) of which the inhabitants have been accustomed to 
meet in one vestry for purposes common to such several parishes or 
places (1). 

(8) A parish, township, or other district, not being a poor law 
parish, which has heretofore had a separate burial ground (m). 

(4) A parish, new parish, township, or other district not being a 
poor law parish, which has no separate burial ground. Where this 
provision is acted upon the powers of any other vestry or meeting 
and burial board (t.6., other than the vestry or meeting and burial 
board of the area in question) cease and determine (n). 

(5) The residue of a poor law parish for part of which a burial 
board has been established (o). 

940. The sanction of the Local Government Board (p) is, however, 
necessary for the establishment of a burial board in the case of — 

(1) Two or more parishes or places united for ecclesiastical 
purposes, or which have had a church or burial ground for their 


egUhlialitnerit of a burial board under the Act of 1852 for an ancient pariMh 
'which was not a poor law parish, see note (o), ^ 448, ante. Burial boards can 
now be established for such areas under the Burial Act, 1857 (20 & 21 Viet, 
c. 81) ; see infra. The fact Umt a poor law narish is divided into ecclesiastical 
parisues, for each of which a separate burial board may be established under 
the Act of 1857, does not preolude the establishment of a burial board for the 
p<K>r law parish (Ii. v. Ila/rof Oversten (1862), 2 B, & S. 655). 

(l) Burial Act, 1856 (18 A 19 Viet o. 128), s. 11 ; and see R. v. Coleahill 
Ot>rrt€ers (1862), 34 L. J. (q. B.) 96. The word “ heretofore ” probably refers 
to the date of the Act. See note (m), irt/ra. As to joiut burial ooards for areas 
consisting of two or more parishes, see p. 456, yost. 

(m) Burial Act, 1856 (18 A 19 Viet. o. 128), s. 12. The word “heretofore” 
refers to the date of the Act (A. ▼. Tonbridge Oi^eeert (1884), 13 Q. B. D. 339, 
0. A., pff Brxtt, M.B., at p. MX), Under this enactment a burial board may 
be established for an area forming part of a larger area for which a buriiu 
board has been already established, though the result is to place the former 
area under the jurisdiction of two burial boards (tfrtef.). The word “district’* 
in the section has no statutory definition, but has ^nerally been considered to 
mean an ecclesiastical district, as it is contemplated that it will have a vestry or 
meeting in the nature of a vestry. 

(n) Burial Act, 1857 (20 A 21 Viet. c. 81 ), a. 6. As to the meaning of district,*' 
SM note (m), tupra. Under this enactment a burial board may be estab- 
lished for an area forming part of a poor law parish, though a bunal board has 
been already established lor the whole poor law paxish ; and, though as regards 
the future, the smaller area will cease to be liable to contribute to the expenses 
of the burial board for tbe poor law parish, it remains liable to contribute to 
expenses and liabilitiee already incurred. See R, v. Waloc* 8t, SuMin 
Omwtn flB69), 2 B. A S. 571, in which case, however, the latter point was 
Aot actoslly decided, and the court expreesed great doubt as to toe proper 
oonstruetKm of the section, but were (^nerally of opinion to the effect here 
stated. 

(o) Kiner v, TonhridM Ckwthwardme (1359), 2 £. A £. 9, where this was 
held to be the impUed effect of the legislate authorising the establishment 
of a burial board lor port of a poor law parish. 

ip) The easotioii requirsd waa formeriy that of a Secretary of State in 
praotioe the Homo Seowteiy), bat that of the Local Qovemmeot Board wag 
3ab«titatedhytheBarialAc2| 1900(68 A34 Viote. 15), I ' '* 
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joint use, or of which the inhabitants have been accustomed to meet 
in one vestry, if any one or more of such parishes or places is a poor 
law parish, or has a separate burial ground (9) ; and 

(2) Any parish or place which has been divided into two or more 
districts for ail or any ecclesiastical purposes, if any one or more of 
such districts has a separate burial ground (r). 

Where the Sfinction of the Local Government Board is thus 
required, no burial board may be appointed until the resolution of 
the meeting declaring the expediency of such appointment has 
been passed and sent to and approved by the Board ; and the 
Board before giving'such approval may require notice of such 
resolution, with particulars, to be published in such manner as may 
be deemed necessary for giving notice to persons interested (a). 

If, in the first of the cases above mentioned in which the sanction 
of the Local Government Board is required, it appear to the Board 
that any of the parishes or places in question has a suflicient 
burial ground, or that otherwise it would not be expedient that 
a burial board should be established for such parish or place, the 
Board may direct that parish or place to be excepted, and a burial 
board may then be established for the residue of the area (h), 

941 . The power of resolving upon the provision of a burial 
ground for a parish or other area in an urban district is, as has 
been said (c), in the vestry or meeting in the nature of a vestry for 
that parish or area. 

The churchwardens or other persons to whom it belongs to convene 
meetings of the vestry of a parish may at any time convene such 
a meeting on their own initiative to consider the question of providing 
a burial ground for the parish (d) ; and, though it is not expressly 
so provided, it is implied that like action may be taken by persons 
empowered to convene vestry meetings or meetings in the nature 
of vestry meetings for other areas for which burial grounds may 
be provided. 

In the case of a parish, moreover, the churchwardens or other 
persons to whom it belongs to convene meetings of the vestry 
of the parish must convene a meeting of the vestry for the 
special purpose of determining whether a burial ground shall 
be provided under the Burial Acts for the parish either (1) upon 
the requisition in writing of ten or more ratepayers (e) of tho 
parish to whom it appears that the place or places of burial in 
the parish are insufficient or dangerous to health (/}, or (2) if and 


( 9 ) Burial Act, 1857 (20 A 21 Viet c. 81), s. 9. 

(r) Burial Act, 1860 (23 A 24 Yict. c. 64), a. 4. 

(a) Burial Act, 1871 (34 A 35 Yict c. 33), a. 1 . The section also validates 
approvals given before the Act, whether before or after the appointment of the 
burial board. 

(5) Burial Act, 1857 (20 A 21 Yict 0 . 81), s. 9. 

(c) Seep. 450, ante, 

(a) Bunal Act, 1855 (18 A 10 Viet. e. 128), s. 3. For form of notice convening 
9 ueh a meeting, see Eni^clopsedia of Forms, Yol. III., p. 100 . 

(e) As to the mesaing of ** ratepayeis,’* sso p. 449, ante. 

(/) Burial Act, 1852 (15 A 16 Viet c. 85), s. 10. For form of requisition net 
Ba^olopiidiaof Forme, Yob KX., p. 09. 
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when the Local Government Board {g) give notice that it is their 
intention to make a representation to His Majesty in Council that 
burials should be discontinued wholly or in part in any burial 
ground of the parish (h). And a similar obligation appears to be 
imposed by implication on the persons empowered to convene vestry 
and similar meetings for areas other than parishes. 

942. Public notice of a vestry meeting convened to consider 
the question of providing a burial ground under the Burial 
Acts and of the place and hour of holding the same, and the 
special pur^)ose thereof, must be given, in the usual manner in 
which notices of the meetings of the vestry are given, at least 
seven days before holding such vestry meeting (i). 

If it be resolved at the meeting that a burial ground shall 
be provided, a copy of that resolution, signed by the chairman, 
must be sent to the Local Government Board (k). 

943. When the resolution to provide a burial ground has been 
passed by the vestry, or meeting in the nature of a vestry, of any 
parish or other area in an urban district, and the sanction of 
the Local Government Board, when necessary, and of the urban 
authority has been obtained (Z), the vestry or meeting are (unless as 
an alternative steps are taken to invest the urban authority, or 
certain members of that authority, with the powers of a burial 
board for the parish or area (wi) ) to appoint not less than three 
nor more than nine persons, qualified as is mentioned below, to be 
the burial board of the parish or other area (a). 

944. The members of a burial board for a parish must be rate- 
]mytn’H (o) of the parish for which it is appointed, but the incumbent 
of the parish may he appointed and reappointed from time to time 
a mtunber thereof though not a ratepayer (p). One- third, or as 
nearly as may be one- third (to be determined among themselves), of 
the memlmrs go out of office every year at such time as is from 
lime to time fixed by the vestry, but outgoing members are eligible 


(v) Substitiitod for a Secretary of Suite by ilie Burial Act, 1 UOO (63 & 64 Viet, 
c. I A). H. 4 and Sebed. I. 

(4) Bui-ittl Act, ISdd (18 & 19 Viet c. 128), ». 3. 

(t] Burial Act 18^2 (15 & 16 Viet c. 85), a. 10. The provisions of the 
•ectioa as to notice of a vestry meeting may no doubt be taken as appUoable 
also, rnufolis mutaudU, to meetings in the nature of a vestry. For form of 
certificate of duo publication of the notice, see Encyolop^ia of Fonns, 
Vul III., p. 101. As to vestzy' meetings and their convening, see title Ixkal 

UOVKRKMKST, 

(k) !hid.^ s. 10, as amended, by the substitution of the Local Qovemment 
IhmTd for a Secretary of Stats, by the Burial Act, 1900 (63 & Oi Viet o. 15), a. 4 
and Sched. I, The following is sugges^ as a proper form : — ** That a burial 
ground under the Burial Acts he provided for toe parish [or district, etc.] of 
See BncyclopaMlia of Forms, Vol. 1X1., p 102. 

(f) See pp. 451 sf se^., oaie. 

(m) See p. 489, ptmt, 

(a) Burial Act, 1852 (15 & 16 Viet o. 85), all. The aeotion refers to the 
case of a pariah only ; Imt its pitrrisioiis are extended to other areas by the 
enactments enabUng oorial bosros to he established for other areas. 

(e) As to the meaning of ** rate|iayeie«*’ see p. 449, aids, 

(p) As to the eUgihility of the uunimWt, ase, howevnr, p. 455, poif. 
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for immediate reappointment. Any member may at any time 
resign on giving notice to the churchwardens or persons to whom it 
belongs to convene the vestry (^). And these provisions apply, 
mutatii vintandh,io burial boards for other areas (r). 

There is no special provision as to the method in which the 
appointment of members of a burial board is to be carried out, and 
the matter is accordingly regulated by the general law applicable to 
proceedings of the vestry or other meeting by whom the appoint- 
ment is made (<). 

946. Every vacancy in a burial board is to be filled up by the 
vestry or meeting appointing it within one month after the vacancy 
has happened, and immediately upon its occurrence the vacancy is 
to be notified by the board to the churchwardens or others to whom 
it belongs to convene the vestry or meeting. If the vestry or 
meeting neglect to fill up the vacancy, it may be filled by the burial 
board at any meeting tbereof (a) ; but an election by the vestry or 
meeting is good though made after the expiry of the month if the 
burial l^ard have not already filled the vacancy (6). Every person 
to be appointed to supply any vacancy must be a ratepayer of the 
parish or area for which the board is appointed, subject, it would 
seem, to the eligibility of the incumbent though not a ratepayer (r). 

A burial board may act for any purpose notwithstanding any 
vacancies therein (rf)- 

946. The reasonable expenses incurred in taking a poll of the 
ratepayers of any ))ansh or part of a parish on the occasion either 
of the appointment or reappointment by the vestry of persons to 
be the burial board for such parish or part of a parish, or of the 
filling up by the vestry of any vacancy or vacancies on such board, 
are to be defrayed by the board as if they were expenses incurred 
by the board in carrying the Burial Acts into execution (c). 


iq) Burial Act, 1852 (15 & 16 Viet. c. 85), «. 11. 

(r) Bee Burial Act, 1855 (18 & 19 Viet c. 128), as. 11, 12; Burial Act, 1857 
(20 & 21 Viet c. 81), 8. 5. 

(«) Aa to the proceedin'/a of veatriea, aee title Local Oovrrnment. 

(а) Burial Act, 1855 (18 A 19 Viet. c. 128), a. 4. A quorum of the board 
(t.f., three membera (aee p. 457, poBl)) muat oe present to enable the board to 
exerciae their power of filling vaoanciea. Hence if the number of membera 
were reduced oelow three, the remaining members would be unable to fill the 
vacandea. See Newhavm Local Bf/ard ▼. Newhaven School Board (1885), 80 Uh. 1>, 
850, C. A. There ia no proriaioti applicable to burial boarda similar to the pro- 
Tiaion held m that oaae to validate toe acta of the local board notwithataading 
the irregolaritiea in ita constitution. 

(б) IL V. Sotdh Wtald Over$em (1864), 5 B. A 8. 391. 

<c) Burial Act, 1655 (16 A 19 Vset c. 126), a. 4. The section provides that the 
pe^n to be appointed ahall be a ratepayer, but this provision can hardly ba 
intended to override the provisioiia ae to the eligibility of the incumbent 
referred to aunm. 

(d) Jbtd, The board could not, however, act if reduced in number below 
aquonun. 8m Jiletakavm Local Board r^Bmohavm School Board, iiyfra, 

(t) Burial Boarda (Oouteated Blectioiia) Act, 1665 (46 A 49 Viot o. 21), a. 8 The 
Act ia exprasaed, aa appean In tha teit, aa confined to the caaa at a burial 
board for a pan^ or part of a pariah ; it would perhaps be held to apply 
generally. Hirnd /oeis the axpraarion ** pariah ** in the Act, which is not 
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947. A burial board is a body corporate by the name of ** The 

Burial Board for the parish of , in ^the county of 

and by that name has perpetual succession and a common seal, and 
may sue and be sued, and may acquire and hold lands for the 
purposes of the Burial Acts without licence in mortmain (/)• 

Forgery of the seal of a burial board is a felony (g). 

Sub-Sect. 2.-~«7bfnf JDurial Boardu 

948. The vestries of any parishes which may have respectively 
resolved to provide burial grounds under the Burial Acts may concur 
in providing one burial ground for the common use of such parishes 
in such manner, not inconsistent with the Burial Acts, as they may 
agree, and may agree as to the proportions in which the expenses of 
such burial ground shall be borne by such parishes ; and the pro- 
portions for each of the parishes will then be chargeable on and 
payable out of the poor rates of the parish accordingly. 

In such case, according and subject to the terms agreed on, the 
burial boards appointed for the several parishes are for the purpose 
of providing and managing such one burial ground, and talcing and 
holding land for the same, to act as one joint burial board (2) for 
all the parishes, and may have a joint office, clerk, and officers, and 
all tl»e provisions of the Burial Acta will apply to such joint board 
accordingly. The accounts and vouchers of the joint board are to 
be audited by the auditors of each of the parishes ; and any surplus 
money at the disnosal of the joint board is to be paid to \he over- 
seers of the parishes re8|>ectively in the same proportions as those 
in Mhich such parishes are liable to such expenses (t). 

949. A joint burial board established under the above provisions, 
which must not be confused with a joint committee appointed under 
the Local Government Act, 1894, to discharge the functions of a 
burial board (A), is a corporate body by the name of “The Burial 
Board for the parishes of and , in the county of 

and by that name lias perpetual succession and a common seal, and 
power to hold land for the purposes of the Burial Actsff). 

950. Where tl»e vestries of two or more parishes have agreed to 


incorporated with the other Burial Acta, moana poor law parish by virtue of 
the definition of ** parish m the Interpretation Aot, 18S9 (52 A 53 Viet o. 53), 
a. 5. 

Burial Act, 1652 (15^ ft IS Viet o. 651, a. 24. The provisions enabling 
bunal boards to be established lor areas otner than paiuhea of course imply 
that a proper modification of this title shouki be made in the ease of burial 
boards for such areas. 

(Sf) Forgery Act, 1861 (24 ft .25 Viet o. 98), •,86. See title Cruiikal Law 
AKD PnOOXDYrBB. 


(4) It it thus contemplated that each parish will eleet a burial hoard exaoUy 
as if H were acting independently, but that the persons elected for the several 
pariahet will all «t togethar aa a single joint ^rd. There is nothing to 
indicate that the eevmd boards letam independent eapadtiee daring the 
existence Id the jotat board. a 

(i) Bniidi Act, 1852 (15 ft 16 Viet 0.85), •.23. 

y ^ e. 78, e. 53(2). As to ei^ joint committeee, eee p. 499, poll 

OB«ialAol,1852(15ftieViote.65),e.k — g. 
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provide one burial ground lor the common use of such parishes, 
they may, at any time before such burial ground has been provided, 
determine the union between the parishes under the agreement; 
and upon the union being so determined, the provisions of the 
Burial Acts are to apply with regard to the parishes and their 
respective burial boards as if the union had not been formed, save 
that expenses already properly incurred by the joint board are to be 
defrayed as above stated (i/t)* 

951. All acts authorised to he done by any burial board with the 
approval, sanction, or autliority of the vestry of the parish for wliich 
it is constituted may be done by a joint burial board with the 
approval, sanction, or authority of the vestries of the majority of 
the parishes for which it is constituted (n). 

952. The foregoing provisions as to joint burial boards may 
probably be taken to apply, mutatis tuntandis, to areas other than 
parishes for which burial boards may be established as well as to 
parishes (o). 

Srn-SECT. 3, — Proceedings and Powers of Burial Boards, 

953. A burial board may meet at such times as are determined 
u[)on at any previous meeting ; and it is at all times competent for 
any two members of the board, by writing under their hands, to 
summon, with at least forty-eight hours* notice, the board for any 
special purpose mentioned in such writing, and to meet at such time 
as is appointed therein. Meetings must l)e held at the office of the 
board, or at another convenient place previously publicly notified (p). 

The quorum of the board is three (q). 

954. Entries of all proceedings of a burial board, with the names 
of the members who attend each meeting, are to be made in books 
to be provided and kept for that purpose, under the direction of the 
board, and are to be signed by the memWs present, or any two of 
them ; and all entries purporting to be so signed are to be received 
as evidence without proof of any meeting of the board having 
l>een duly convened or held, or of the presence at any such meeting 
of the persons named in any such entry as being present thereat, 
or of such persons being members of the board, or of the signature 
of any person by whom the entry pui*portB to be signed, all of 
which matters are to be presumed until the contrary be proved (r>. 


(m) Bui’ial Act, lSd7 (20 A Viet. c. 81 j, «. 2. 
in) Ibid,, s. 1. 

(o) It is, however, remarkable that the pruvisiuoa of tbe Act of 18.37 lefor 
only to pariahee, though when that Act was passed the estubliahment of burial 
boards for other areas had been authorised. In B, v. Budburg Burial Board 
(185$), E. B. A K. 2(H, an ancient parish not being a poor law pimab wa«i 
held to be authonaed to oooeur in the appointment of a joint buiial boanl 
under the Act of 1832, on the ground that such a parish was a ** parish ** 
within the meaning of the Act of 1852. But see note (o), p. 448, ante, 

(j^ Buriat Act, 1852 (15 dt 18 Viet c. 85), & 13, as |>ar(ially repealed by 
the Bimal Act. 1855 (18 A >9 Viet. c. 128), a. 6. 
fo) Burial Act, 1852 (15 A 16 Viet c. 85), a. 14. 

(r) ifod, a. 16. Though the minutea must be signed by two members who 
were preeent at the meeting to which they relaio, it is not neoeaasry that 
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955. A burial board are required to keep accounts («). 

956. The minute books and books of account are to be at all 
reasonable times open to the examination of every member of the 
board, churchwarden, overseer, and ratepayer without charge; and 
these persons are entitled to take copies of and extracts from such 
books, also without charge. Penalties recoverable summarily are 
imposed in respect of refusal to permit such inspection or taking of 
copies or extracts (/). The court will not, however, grant a man- 
damus in aid of the right of inspection unless such inspection is 
sought for a bond fide purpose (a). 


Auilit, 967. The vestry or meeting in the nature of a vestry are yearly 

to appoint two persons, not being members of the burial board, to 
be auditors of the accounts of the board, and at such time in March 
ill every year as the vestry or meeting appoint the board are to 
produce to the auditors their accounts, with sufficient vouchers for 
all moneys received and paid, and the auditors are to examine 
the accounts and vouchers and report thereon to the vestry or 
meeting (/;). 


tber should l>e eignod at thut mooting. They may be signed at the next or 
probably a subtioquent meeting. See Southampton Dock Co, v. Richardt (1840), 

1 Man. & G, 4*18 ; Afilu v. Rough (1842), 3 (d. B. 845. The provisions of the 
Burial Act, 1852, as to minutes of burial boards are express^ declared to be 
inapplicable to Iwrough couiicils constituted burial boards by (5rder in Council 
(Burial Act, 1854 (17 & 18 Viet. c. 87), s. 2). In R. v. WimbledoH Urban 
RiMtrict Council (1807), 14 T. li. R. 140, it was assumed, without argument, 
that the provisions as to inspection of the minutes of a burial bouid con- 
taiutsl m s. 17 of the Act of 1852, and referred to Inter in the text, applied 
to minutes with reference to transactions under the Burial Acts of a non- 
muuici|Hil urban district council invested (how, does not appear) with the 
functions of a burial laiard. It is submitt^ however, that at any rate the 
provisions of s. 10 as to the minutes of burial boards do not in general (even in 
the a^uco of express enactment to the contrary) extend to other bodies dis« 
charging the functions of burial boards. It can hardly be intended, for instance, 
that one set of provisions as to authentication should apply to minutes of a parish 
voimcil relating to ti'ansacrions under the Burial Acts, and another set to minutes 
lelating to other matters. 

(«) Burial Act, 1852 (15 & 16 Viet. c. 85), s. 16, which requires the board to 
keep true and regular accounts of all sums of money received and paid for or 
on acoovnt of the purposes of the Act in the parish, and of all liabilities 
incurred by them lor such purpi^, and of the sevend purposes for which 
such sums are paid and such liabhitios incurred. 

(f) JHd,, s. 17. 

(a) R. V. Wimbledon Urban Dietriet Council^ S'fpra; and see note (r), supra. 

(5) Burial Act, 1852 fl6 4t 16 Viot. o. 85), s. 18. This section may probably 
be mgarded as confined to aooounts of eleottve burial boards, though, except 
as regards borough ooiinoils invested with the functions of burial txiards by 
Order in Council (see Burial Act, 1854 (17 A 18 Viot o. 87), a. 2), and pos* 
Kibly as regards metropolitan autborities (as to which see a. 197 of tbe Metro* 
Mam^mwit Act, 1855 (18 A 19 Viet c, 120), now repealed by theliondon 
Government Act, 1899 (62 A 63 Viot c. 14), e. 55 (2) and Sobed. tu.), ^ere is 
nothing express to |irevent its applying to other authorities exercising tbe 
functions of a burial hoard. Tbe accounts of such authorities (except borough 
councils) are subjet^t to an efficient audit by auditors appoiutM by tbe 
Govemmeut Boud, and it cannot bava been intemfed that the acoouiita 
should be also aubjeel to the iadfeotual audit provided for by a. 16 of the Act 
of 1852. ^ 
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958« A banal board are reqaired to appoint, and may remove at 
pleaeare (r), a clerk and each other officers and servants as are neces- 
sary for the business of the board and the parposos of their burial 
ground, and, with the approval of the vesti^ or meeting in the nature 
of a vestry, may appoint reasonable salaries, wages, and allowances 
for such clerk, officers, and servants (d). 

The burial board cannot by employing gravediggers deprive a 
sexton of his right to earn fees by digging graves in the consecrated 
part of the ground (c), nor are they justified in incurring expense 
in employing gravediggers to dig graves which it is the sexton's 
duty to dig(/). 

959. A burial board, when necessary, may hire and rent a 
sufficient office for holding their meetings ana transacting their 
business (/;). 

960. A burial board may contract with any person or company 
for building chapels and inclosing, laying out, and embellishing 
any burial ground, and for furnishing any materials and things, 
and for executing and doing other works and things necessary for 
the purposes of the Burial Acts. Such contracts are to specify the 
several works and things to be executed, furnished, and done, and 
the prices to be paid for the same, and the times when the works and 
things are to be executed, furnished, and done, and the penalties 
to be suflFered in cases of non-performance. All such contracts or 
true copies thereof are to be entered in books kept for that purpose. 

No contract above the value or sum of £100 is to be entered into 
by the burial l)oard for the purposes of the Burial Acts unless 


(r) The officers of the bourd will therefore not be entitled to notice before 
diKinissal, at any rate in the absence of express agreement entitling them to 
notice; and it is very questionable whether a binding agreement entitling them 
to notice can be made. See Wood v. Rati IJam Urban District CoxtucU (lUOf), 71 
J. r. 129, C. A. ; and comjMire Wright v. Zdiand {Marqw$\ [190S] 1 K. IJ. OU, 
C. A. 


(d) Burial Act, 1832 (13 A 10 Viet c. 83), a. 16. It appears to be unnecossarv 
for an autboritv acting in the execution of tbe Bunal Acts, other than an 
elective burial boaid, to appf>int a clerk specially for the purjHJse of their 
business under these Acts, and indeed questionable whether they have power 
to do so. The Tx>cal Government Board have held, on appeal from a dtstrict 
auditor, that a parish council acting in the execution of the Burial Acte have 
no power to apfmint a clerk for the purposes of these Acts in addition to their 
general clerk. The officers and servants whom a burial board may api^int do 
not include a cliaplain or eexton ; and although the board may notninate a 
Nonconformist minister to perform such eervioes as may be required, they have 
no power to make any payment to him other than of the fees specified in s. 3 of 
the Bunal Act, 1900 (63 A 61 Viet c. 13). 

(e) As to this right, see pp. 469 et se^., 473, post, 

(/) Oett ▼. Birmingham CorporaUon (18r>4), 10 L. T, 497; Bt, MargarH, 
Rochester, Burial Boai^ v. Thompson (1871), L. B. 6 C. P. 445, per KAatxfo, J., 
at p. 459. 

(g) Burial Act, 1852 (15 A 16 Viet. c. 85), s. 15. The section is so eoeptvissed 
as to leave it doubtful whether the approval of the vestry is re^iired for this 
purposs. The seetbn, so far as it neM be quoted, runs thus ; ^ Ihe board shall 
appoint and may remove . . • officers and eervoate, . , . and, with the i^pproval 
Of the vestry, may appmnt • . » salsries ... for such » . . offioers aikl 
sarvants, and, when nscssssry, may hire and rent a suffieient office. . • . ** 
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Bm. >• ntevioUB to the making thereof fourteen days’ notioe has been given 

Eleettre in one or more of the pablio newspapers published in county 

Bmisl or counties comprising the area of the board expressing the 

®rM?* ^ intention of entering into the contract, in order that any person 

willing to undertake the contract may make proposals for that 
purpose, to be offered to the board at a time and place to be 
mentioned in the notice. It is not, however, incumbent on the 
board to accept the lowest tender (h). 

The above requirements as to contracts with a burial board are 
for the most part, if not wholly, directory (i), so that a contract 
made by or with a burial board in disregard of them would never- 
theless be enforceable by either party thereto. Subject to extensive 
exceptions, however, a contract with a burial board not under the 
seal of the )x)ard would be void on the general principles applicable 
to the contracts of corporate bodies (/r). 

Sub-Sect. 4 . — Vrovuion vf Burial Qround^ AcquUition etc, of Land, 

Dntjto 961. It is the duty of a burial board, subject to the alternative, 

proTide referred to later, of contracting with cemetery owners, with all con- 

* venieut speed to proceed to provide a burial ground for their area, 

and to make arrangements for facilitating interments therein; 
and in providing the burial ground the board are to have reference 
to the convenience of access thereto from the area for which it is 
provided (f). 

The burial ground may be within or without that area ; and, 
with the approval of a Secretary of State, the board may, if they 
see fit, provide more than one burial ground (m). 

Pufchwie hj 962. For the purpose of providing a burial ground the burial 
KgrMmotit. board, with the consent of the vestry or meeting in the nature of 
a vestry (n), may by agreement purchase any lands for the purpose 
of forming a burial ground or making additions thereto, or pur- 
chase from any company or persons entitled thereto any cemetery 
or cemeteries, or part or parts thereof, subject to the rights in 
vaults and graves and other subsisting rights which have been 
previously granted therein (o). For the purpose of such a purchase 
tiiey may avail themselves of the provisions of the Lands Clauses 


(4) Burial Act, 1S52 (16 & 16 Viet. o. S6), a. 31. 

(•) Sea Beuftll ▼. Corvorulion (1854), 9 Exch. 457; Soothill Upper 

Urban Council v. Ilaib^d Bum! Council, [liK)6] 2 Ch. 616, 0. A. The non. 
oheorranoe of auoh reqairamenta might, however, affect the right of the boaitl 
to charm the amount of the contract upon the poor rate, which can only he done 
where the expenaee ao charged are incurred in carrying this Act into execu* 
tion.*’ See a. 19 of the Bunal Act. 1S62 (16 A 16 Viot. c. 86). 

(k) See SUmu r, Jfoumiow Burial Board (1880). 61 L. T. 839; and titlee 
CoKTtuLor; CoBPoiuTioxe. 

(0 Burial Act, 1852 (16 A 16 Vict o. 85). a. 25. 

(m) Ibid,; Burial Act, 1867 (20 A 21 Viot o. 81), a. 3, aa amended by the 
Burial Act, 1900 (63 A 84 Viot o. 16), a. 12. 

(a) Thta oonaant may be diapenaed with in certain caaea See p. 461, poet, 

(a) Burial Aet 1862 (15 A 18 Vict c. 861, a 28. For form of agteeuient for 
purohaae, eee Bocyolopmdta of Forma, Vol. 111., p. Ill; and for form of 
eonveyanoa, aee «64d., p. I2t 
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Acts as to the purchase of land hj agreement (p ) ; bat they have 
no powers for the compulsory acquisition of land (q). 

963. Instead of providing a burial ground, the burial board may 
contract with any company or persons entitled to a cemetery for 
the burial therein, and either in any allotted part thereof, or other- 
wise, and upon such terms as the l^ard think fit, of the bodies of 
persons who wonld have had rights of interment in the burial 
ground provided by the board if such ground had been provided (r). 

964. There are provisions enabling the Local Government Board, 
in the event of the refusal of the vestry or meeting in the nature 
of a vestry to sanction the expenditure declared by the burial board 
to be necessary for providing and laying out a burial ground and 
building any necessary chapel thereon (#), to dispense with the need 
of such sanction as regards such expenditure and also as regards 
the borrowing of money, the purchase of lands or of a cemetery or 
part thereof, and the provision of a mortuary (t). 

965. Subject to certain restrictions (u), a burial board have the 
following powers for the alienation of lands acquired by them (a) : — 

They may, with the approval of the vestry or meeting in the 


(;i) Buriul Act, 18«)2 (15 A 1C Viet. o. 85), a. 27. TUia aectioii incor|)orate8 
the Lantle Clatieoa Cuiia<ilidatioii Act, 1845 (8 A 9 Viet. c. 18), except the provi- 
aions with reapect to ** the purchoae aitd takiug of landa otherwise than by 
agreement,*' **the recovery of forfeiturea, |>6naltie8, and ooata," auperfluoua 
lands, and aooeas to the SMcial Act For ^e purpusea of the Burial Act, the 
** promotera of the undertalidng ’* ia to mean the ounal board. Aa to the Lands 
Clauaee Acta generally, see tiUe Oomfulsobt Pubohasb akd CoMrENSATio^. 

(9) The powers of authorities acting in the execution of the Burial Acts other 
than elective burial boards as to the acquiaition of land are iu some eases more 
extensive than those of elective burial M>ards, and extend to the acquisition of 
land compulsorily ; see pp. 497 et $fq, 

(r) Burial Act, 1852 (15 A 16 Viet. c. 85), s. 26. For form of such agreement, 
cee Encyclopiedia of Forms, Vol. III., p. 108. 

(f) As to the building of chapels by burial boards, see p. 468, pout. 

{t) Burial Act, 1855 (18 A 19 Viet. c. 128), s. 6, as amended, by the substitu- 
tion of the Local Oovemment Board for a Secretary of State, by the Burial Act, 
1900 (63 A 64 Viet c, 15), s. 4. As so amended, the section provides in effect 
that if the vestry of any parish refuse or neglect to authorise the expenditure 
of such sums as the bunal board of the parish have declared to be necessary for 
providing and laying out a burial ground and building the necessary chapel or 
chapels werein, ^e burial board may represent such refusal or neglect to the 
IxK^ Oovemment Board, and if it appears to the Board after inquiry that the 
burial board are unable to provide such burial ground, or to proo^ effectually 
in the execution of their dutiea, by reason of such refusal or neglect, the Board 
may authorise the burial board, without further authority, sanction, or approval 
of the ves^, to expend such suxna for providing and laying out a burial ground, 
and building the necessary chapel or chapels mereon, and to borrow for all or 
any of such purposes, and to enter into and make such contracts and purchases 
and to do such other acts as under ss. 19, 20, 26, and 42 of the Burial Act, 1852 
(15 A 10 Viet 0. 85), might Lave been expended, borrowed etc., with the 
authority etc. of the vestiT, subject to such limitation of amount or other 
limitatioa or Teotriedon as tne Board may prescribe. See R* t. KiUuunt Tork^ 
§kirtf BmHal Board (1885), 1 T. L. E. 678, 0. A 
(a) See p. 4^ pok, 

(a) In the case of authoridea acting in the exeoodon of the Burial Aeta other 
ihan elective burial boarda, other proviaione appHoable to the alienation of land 
acquired for a burial ground may come into play; eee pp. 486, 492, 497, pteR 
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8i!ot. 2. nature of a vestry, sell and dispose of any lands purchased by them 
Elective under the Burial Acts, or any part thereof, in which no interment 
Burial has taken place, and which it may appear to them may be properly 

Boards In gQ]^ and disposed of. The proceeds of sale are to be applied to 

nSri*? pur jxises of the Burial Acts ns the board think fit (b). 

Districts. gj-g statutory provisions as to the form of the conveyance, 

and as to the receipt for the purchase-money where land is sold 
under this iK)wer(c). 

[.ease with Again, the board may, with the sanction of, and subject to regula- 
iipj>rorat of tions approved of by, the Local Government Board, let any lan<l 
mwf purchased by them under the Burial Acts which has not been con- 

secrated, and in which no body has been interred, and which is not 
for the time being required for the purposes of a burial ground, 
in such manner and upon such terms as the burial board see fit, so, 
however, that power is reserved to that board to resume possession 
of any such land which may be required for the purposes of burial 
on giving six months’ notice (d), 

jAndonce Ouco land acquired by a burial board has been consecrated, 
ooimecratod liowever, it cannot be divested of its sacred character except by 

remaitM m, gtatute, and this circumstance would practically stand in the way 
of the sale of such land except for some purpose for which a faculty 
could be obtained (/'). 

U^e of nn- UncoTisecrated land which is maintained by a burial authority 
coriiwcmud got apart for the purfioses of burial must not be applied to any 
otiierpur-*^ other purpose except by leave of the Local Government Board (/). 
IK1MMI. Moreover, if the land has once been set apart for the purpose of 

interment, notwithstanding that it has never been used for that 
purpose, provisions operate which in general prevent its being 
used for building in the hands of the purchaser or lessee (<7). 

Appropriation 966 . A burial l>oard have also certain powers for the appropria- 
charity parish land and land held for parochial charities Qi). 

{b) liurial Act. 1852 (16 & 16 Viet c. 85). i. 28. 

(e) Jhifi. ; l4ind« Olauaea Cousolidation Act, ItMa (8 A 9 Viet. c. 18), a. 132. 
(cf) Burial Act, 1865 (18 A 19 Yict. c. 128), a. 17, aa amended, by tbo sub- 
stitution of tbe Local Qovemment Board for a Secretary of State, by the Burial 
Act, 1900 (63 A 64 Yict o. 15), a 4. 

(«r) See p. 423, anf«. 

(/) Burial Act, 1900 (63 A 64 Yict e. 15). a. 6. This would not prevent the 
conveyanoe or appropriation of the ground for an **open space** under the 
enactments referr^ to at pp. 633 H sso. 

(j^) See pp. 423, 424, 532, 533, potf. 

(4) Buniu Act 1852 (15 A 16 Yict a 85), a. 29 : •* Provided always, that 
any burial board under this Act with the approval of tbe veetry and of the 
guardians of the poor of the parish (if any), and of tbe P5or Law Board [now 
the Jjooal Ooveniment Board], may from time to time appropriate for the 
purpoese of a burial mund lor auen parish, either idone or jointly with any 
other perish or murishee, any land vested in such gnardtane, or in the ohurch- 
wardena or in the ohurohvmrdeDS and overasers of the purish, or in any 
trusteea, or othere, lor the general benefit of the psriah, or for any 
sp^o ohari^ : Provided always, that where any land eo taken and appro- 
priated shall be eubjeot to any diaritable uas, such land ^all be taken on 
euch oondttMoa only ee tbe Oourt of Chanoery in the exenoiee ol ita jurie^otion 
over oharitable tmsli ibi^ eppoiiit and diraoL** 

The aeetioo, ooennrinf as tl does in the Aofc of 1853, of oourse rafare to the 
nMief a burial board lor a pariah only, but it mnat Aonbttem be taken to be 
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967 * There are provisions enabling a transfer to be made to a 
burial board of a burial ground provided under the Church Building 
Acts, in respect of which there is an outstanding debt charged on 
the church rate, in consideration of the board pajing of! the debt, 
or such part thereof as may be agreed upon by creditors to whom 
two-thirds of the debt is due (i). But in view of the Compulsory 
Church Bate Abolition Act, 1868 (y), these provisions are becoming 
obsolete. Where they are acted upon the burial board may, with 
the approval of the vestry, enlarge the burial ground by the 
addition of unconsecrated ground (A). 

968 . A burial board, ^Yith the approval of the vestry or mooting in 
the nature of a vestry, may purchase any cemetery closed by Order 
in Council which adjoins or is near to any land appropriated or 
about to be appropriated by the board for a burial ground, if the 
same apj^ars to the board eligible for the purpose of appropriating 
or erecting buildings for or making approaches to their burial 
ground. The Order in Council, however, remains in force with 
regard to such cemetery notwithstanding such purchase (/). 

969 . A burial board are required to redeem any tithe ront-charge 
to which land taken by them for the purpose of a burial ground is 
subject at t\venty>five years* purchase, making the necessary appli- 
cation to the Board of Agriculture and Fisheries (m), as soon as 
they are in possession of tlie land, and before applying it to the 
purposes of a burial ground (a)* 


exiciuled to other areae for wtucb burial boards may be ei^tabliHbod. Probably 
guardians of a union comprising the parish are not guardians of the pansn 
wilbiu the section. Property furuieriy vested in tlte cburobwaniens and over- 
seers is now iu the case of a rural parish vested in the parish council or the 
corporation of the chainnan of the parish meeting and the overseers, as the case 
may be, under the Local Guvemment Act, IHVii (5G & 67 Vict o. 7;i), ss. 6 (2), 
19 (7) ; and in the case of au urban pariah is not infrequently veste<i in the 
overseers alone, or in the urban authoritv, under an order of the Local Govern- 
ment Board made pursuant to s. 33 of tuat Act. 

The court will not entertain an applicaiiuu in roKpect of charity land under 
the section unless the leave of the Chanty Commissioners or the Board of 
Education, as the case may be, to make the application has been obhiineii 
under s. 17 of the Charitable Trusts Act, 1853 (10 & 17 Vict. c. 137), though 
their approval of the objects of the application is not required {Ex parte Watfvrd 
Burial Board (1856), 2 Jur. (N. 8.) 1<M5). The court may impose the payment 
of a price as one of the oouaitious on whiob it wiU authorise the ajtpropriation 
of the land {Be Egham Burial IttKord (1857), 3 Jur. (ir. s.) 956). TiiO consent 
of the vestiy, when given tmder tlm erroneous belief that tne land will be 
appropriated free of duirge, is a nullity (ibid.), 

(») Burial Act, 1857 (20 A 21 Vict o. 81), a. 7. 

0) 31 A 32 Vict. c. 109. It must be remembered, however, that compulsory 
church rates are not abolished by the Act where money is due upon security of 
them, and in some parishes payment of such rates is still enforced. See title 
Eocxjbsiabticai. Law. 

(A) Burial Act, 1857 (20 A 21 Vict. c. 81), e. 7. 

(/) Ibid., t. 26. 

(m) As suooetsois of the Tithe Commissioners (Board ol Agriculture Act, 1869 
(52 A 53 Vict e. 30), s. 2 (1) and Sched. L, Plart 11. ; Board of Agrioolture and 
Fiaheriee Aot, 1903 (3 Bdw. 7, a 31). As to redemption of tithe rent-charge 
gMierally, aee title Eoclssiastioal I^w. 

(n) Tithe Act, 1678 (41 A ^ Vict. c. 42), s. 1 ; and seo ibid., ss. 2-HL 
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970. A. burial board may lay out and embellish any burial ground 
provided by the board in such manner as may be fitting and 
proper (o). 

971 No ground not used as or appropriated for a cemetery before 
August 14, 1855, may be used for burials under the Burial 
Acts (p) within the distance of one hundred yards from any dwell- 
ing-house without the consent in writing of the owner, lessee, end 
occupier of such dwelling-house ; but (subject to an exception with 
regard to certain special rights acquired before November 27, 
1006) such consent is not required where the dwelling-house is 
or was begun to be erected, or is or was erected or completed, 
after any part of the burial ground has or had been so used or 
8])propriated (q). 

The prohibition is against the actual interment of bodies. Land 
may be appropriated as part of the burial ground within the hundred 
yards so long as no actual interment takes place within that 
distance (r). The hundred yards are to be measured as the crow 
nioH (m) from the walls of the dwelling-house itself, and not from the 
walls or boundary of the curtilage ((). 

A landowner who sells land for the purpose of a burial ground 
cannot afterwards object to the use of the land for burial within a 
hundred yards of a dwelling-house belonging to him on land which 
he retains (a). 

It would appear to be legitimate for a burial board to purchase the 


Burial Act, lS5l2 (15 & 16 Viet. c. 85), 8, 30. Tbo soction contaiued 
furilior provisiuxit which are now repealed by the Burial Act, 1900 (63 & 64 
Viet. 0 . 15). a. 12 and Sched. 11. 

(v) Kotwithstandiug that the restriction is expressed to apply only to burials 
under the Burial AcU^the wonU of the sectioxi are, ** under the said Act [the 
Burial Act, 18521 or this Act, or either of them *’ — it was held by MxiJifS, V..C., 
iu OremtvotHi v. M^adtworth (1873), L. It. 16 £q. 288, to apply to buriala in a 
burial ground proyided by private enterprise ; and it was afterwards assumed 
to have this general effect m Cowley {Lord) v. Byu» (1877), 6 D. 944, 0. A. 
It is, however, generally thought Uiat the decision in Greenwood v. Wadt^vorih, 
*upra, was wrong. 

{q) Burial Act, 1855 (18 A 19 Viet. o. 128), s. 9; Burial Act, 1906 (6 £dw. 7, 

0 . 44), s. 1. 8. 9 of the Act ol 1855 was held in Oodden y. llythe Burial 
Bmrdt [1906] 2 Ch. 270, C. A., to apply with referenoe to dwelling-houses erected 
alter the provision of the burial ground as well as any erected previously, and 

1. 1 of the Act of 1906, which is expressed to operate retroapeotiyely — ^tbe words 
are that theooneeut ** ahall not be and shaU be deemed never to have been 
required in any case " etc.— was enacted in consequence of that decision. The 
section is, however, subject to a proviso to the effect that nothing in the section 
shall affect any rights acquired omore November 27, 1906, under any judgment 
or order of a court o! oompetrat jurisdiction or under any ag^ment in 
writing, but that in case ol a dispute one ol the parties to which is a burial 
authority within the meaning ol tne Burisl Act, 1900 (63 A 04 Viet o. 15) (see 
p, 450, at«lc), arising under an agreement as to any such right, the dispute shall, 
if either party so requires, be determined by the Ixxxd (Government Board, 
either as arbitrators or otherwise at the option of the Board, in manner provided 
by the section. 

(r) OowIm {Lotdi v. Byat^ 

(*) Memjkf V. (lOm L.^ 8 Bxch. S2. 

(() rr^5« Va Walleuny lieal Board (1887), 18 a B. D. 783. 
ia) Tom$ V. Cladm Ur^ Bitirui ComeU (1898), 78 L. T. 718, decided OA 
the prmriidethat a man cannot derogate irmn his own graat 



Part yjl.—provision of burial urounds ukder Burial Acts. 


465 


consent o! an owner, lessee, or occupier to the use o! their burial 
ground for burial within a hundred yards of a dwelling-house. 

972. The general management, regulation, and control of any 
burial ground prorided by a burial board are, by express enactment, 
subject to the provisions of the Burial Acta and any regulations made 
thereunder (6), vested in and exercisable by the burial board, but 
any question which arises touching the fitness of any monumental 
inscription in the consecrated part of the ground is to be determined 
by the bishop (c). 

Moreover, as owners and occupiers of the land, the board are in 
general, and apart from express provision, entitl^ to the ordinary 
rights and subject to the ordinary duties of owners and occupiers 
of land (d). 

Whether the burial ground of a burial board is extra coinmer- 
cium, so that the board escape statutory liabilities imposed on 
“ owners ** of property by such statutes as the Public Health Acts, 
ap}>ear8 not to have b^n decided, but probably it is not, at any rate 
while used for burials («). 

973. A burial board are rateable in respect of their burial 
ground (/), subject to the limitation that land acquired by a burial 
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(6) As to regulations under tbo Burial Acta, the |K>wor to make which is 
now in the Local Quvernmeut Board, eee p. 037. post. 

(c) Burial Act. 1852 (15 & 16 Viet. c. 85), a 38. As to the effect of the 
eectioTi as regards the mutual rights of the burial boaid and gruutoea of exclu- 
sive rights of burial etc. in the burial ground, see A»hhy v. //arris (1868), 
L. 11. 3 0. P. 523. and McOough ▼. Laneoiter liurial Board 11888). 21 Q. B. D. 
323, 0. A. ; and p. 473. posf. In case of dispute between the board and aiiv 
peiaoD as to the fitness of an inscription in the consecrated part of the ground, 
the proMr course is to apply to the chancellor of Uie diocese to hold a court to 
decide the question. Either party may so apply {Dmn of OaWisie's Chse (1866). 
jfVmes (December 21, 1866). 

{d) Vrowhurtt v. Amertham Burial Board (1878), 4 £x. D. 5, where a burial 
board were held liable in damages for injury to a horse depastured in an adjoin- 
ing field occasioned by its eating branchea of yew trees planted bv the Wrd 
in their burial {nound. which hM l^n allowed to project over the field, affords 
an instance of toe liability of a burial board in their capacity of the owners and 
occupiers of lan<L{ See titles Aobioulture, Vol. I., p. 296; Bouhdailies, 
Fences and Paett- Walls, pp. 126, 127, ante, 

(e) A parish ohurchvatd appears to be extra commercium. See Angdl t. Pad- 
dington Ymtry (1868), L. B. 3 Q. B. 714, decided with reference to a church, and 
noticed in Wright JngU (1885), 16 Q. B. D. 879, 0. A. On the other hand, the 
cemetery of a oemete^ company is not extra eommerdum {SU OUee, Camber- 
weU, Vettry ▼. London Cemetery Co,, [1894} 1 Q. B. 699). And the burial mund 
of a burial authority in aotuu use would probably be held to be on the footing 
of the oemetery of a oemete^ oompany in this respect. See Weetmineter 
Corporation v. Jehnaon, [19041 3 B. 737, 0. A. A burial ground no longer in use 
might, liowever, be held to M in a different position, partiealarly if closed by 
Order in Council and appropriated as an open space. Sm London County Ooundl 
T. Wandeworih Borough OowneU, [1903] 1 £. B. 797, 0. A. ; but see Berm Bay 
Ufbmn DUMot OmmeU v. Payne, [19071 2 K. B. 130. 

{/) Thai the burial ground is rateable is sssnmed in s. 15 of the Burial Act, 
1855 (18 A 19 Yict. o. 128), referred to in note (o), p. 466, poet. See also London 
County Onmea ▼. Erith Overeeere, [1893] A. 0. 562 ; Liverpool Corporation ▼. 
Weet Berhy Union (1905), 69 J. P. 277, not followed on a point immaterial to 
the presant quaetfra in Bormey Behoei of Art r, Edmonton Union Aeeeeement 
OonemUtee (1905), 70 J, P. 121, aaddii^gitlahed in Liverpool Oorporatione* W«$t 
Beriy Union (1908), 72 J. P. 228, affimad 24 T. X*. k 701, 0. A. } BorlB 
MomkmUr Omemo v« lPMaa%, [1908] 1 S. B. 835, 0* A* - • 
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board for a bnrial ground, with or without any building erected or 
to be erected thereon, may not, while used for such purposes, be 
assessed to any rates at a higher value than that at which it was 
asiiessed at the time when it was so acquired (^). A burial ground 
does not fall within the definition of ** agricultural land in the 
Agricultural Rates Act, 1896 (/i), and is thus rateable to the poor 
rate at the full rate in the pound. 

Apparently, however, the burial ground would cease to be rateable 
if it ceased to be used for burials, and were not used for any other 
purpose than that of an open space (i). 

974 . The clauses of the Cemeteries Clauses Act, 1847 (k), with 
respect to the protection of the cemetery, are applicable to burial 
grounds provided by burial boards (/). These clauses impose penal- 
ties (m) on persons injuring the fences etc. of the burial ground, 
defacing tombstones, caumng disturbance in the burial ground etc. 

Sub-Sect, 6. — Camecrated and Vneonst crated of Burial Ground, 

976 . A burial authority for any burial ground may, if they think 
fit, apply to the bishop to consecrate any portion of the burial 
ground approved in that liehalf by the Secretary of State (n). 

If the burial authority do not make the application within a 
reasonable time after a request in that behalf, the Secretary of 
State, if satisfied that a reasonable numiier of the persons for whom, 
or within the area for which, the burial ground is provided desire 
that a portion of it be consecrated, and that the consecration fees 
have been paid or reasonably secured, may make the application in 
respect of nn approved portion of the ground, and the bishop may 
consecrate accordingly ; and it is the duty of the burial board in 
such case to make such arrangements as may be necessary for the 
consecration (t>). 


ta) Burial Act, (IS & 19 Viet. c. 128). e. Id. As to the basis of assess- 
lueut withiu this luaximuui, see title liATEs and Katiko. 

(A) 59 60 Yiet 0. 16, s. 9. See title liATBS aj(1> Bating. 

(») See Lambeth Ovtreetre v. London Cowdy Council , [18971 A. C. 625; 
ManchuUr CorporcUion v. Chorlion Union Aueiement Committee H 897) , 15 T. L. E. 
527 ; Liverpool Corporalityn v, IPesf Derby Union (1908), 24 T. L. E. 701, C. A. 

{k) 10 & 11 Viet. o. 65, ss. 58, 59. See further, as to these sections, p. 523, poet, 
(0 Burial Act, 1852 (15 & 16 Viet. c. 85), a -iO. 

(Nil The sections do not thexnselres provide for the manner in which the 
penalties are to be enforced ; but s. 62 of the Act of 1847, under which |>enal« 
ties are recoverable summarily in manner provided by the Bailways Clausee 
Consolidation Apt, 1845 [8 & 9 Viet. c. 20), sa. 140 — 160, as modxfiM by the 
Summary Jurisdiction AoU (see. pp. 523, 524, poet\ would probaUy be held to 
apply with reference to the recovery of penalties under the eeotions incorporated 
with the Burial Aota. 

(a) Burial Act, 1900 (65 A 64 Yict. o. 15), a. 1 (1). For form of i^lication 
for Home Seoretary*s approval, see Enoyclopsodia of Forms, Yol. 111., p. 125; 
for form cl petition to the bishop, see ibid,, p, 125. 

(e) Burial Act, 1600 (63 & 64 Yiot. e. 15). t. 1 (2). Before the Act of 1900 it 
was obligatory in all eases upon a burial bosud to apply to the bishop to oon- 
seerats at Isaat a portion of tha burial ground, and their duty was eufocoeable 
by mandamus (R, v. i^orU Kekty MmhtU Bomrd (1882), IViase (Mardi 22, 1692); 
K, V. BmimyRoke Bwiml Boeurd $496), 60 J. F. 706). The SeereCtuy of State 
baa power to cause in^uiriss to M bsld with regani Vo the oopgscfatimit of bwfaL 
grottods. See p. 559, psif* 
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No wall or fence need be erected or maintained between the con- 
eecrated and unconsecrated portions of a burial ground provided 
under the Burial Acts, but, in the case of any burial ground where 
there is no such wall or fence, the burial board must place and 
keep in repair such boundary marks of stone or iron as may be 
sufficient to show the boundaries of such portions respectively 0>). 

976. If a burial board apply in writing to the bishop to conse- 
crate a burial ground stating that the ground is in a fit and proper 
condition for the purpose of interment with the rites of the Church 
of England, and the bishop refuses to consecrate, the board may 
appeal to the archbishop, who is to decide the matter in dispute. 
If the archbishop decides that the ground is not in such fit and 
proper condition, the board must put it in a fit and proper condition ; 
but if he decides that it is in a fit and proper condition and ought 
to be consecrated, he is to communicate such decision in writing to 
the bishop, and if the bishop do not within one calendar month 
thereafter consecrate the ground, the archbishop must under his 
hand and seal license the same for interments according to the rites 
of the Church of England, and such licence, until the ground is 
consecrated, operates to make lawful the use of the same as if it 
had been consecrated (q). 

977. Where a Secretary of State certifies that all necessary pro- 
visions with regard to a burial ground provided under the Burial 
Acts have been complied with, it is lawful for the incumbent or 
incumbents of the parish or parishes for which the ground is 
provided, or his or their curate or curates, or such duly qualified 
person as any such incumbent may authorise, if such incumbent, 
curate, or person think fit, to bury in the burial ground before the 
decision of the bishop or archbishop upon the application for 
consecration (r). 

978. The unconsecrated part of a new burial ground provided 
under the Burial Acts must be allotted in such manner and in 
such portions as may be sanctioned by a Secretary of State (s). 
Portions may be allotted for the exclusive use of particular 
denominations (f). 


(p) Burial Act, 1857 (20 A 21 Yict. c. 81), a. 11. Before thiii Act it was held 
that there was a sufficieut '*settiDg apart” of the uncousecrated part of the 
burial ground within the now repealed provisions of a 30 of the Burisl Act, 
1852 (15 A 16 Viet a. 85), where that part was s^arated from the consecrated 
part by awaU 12 inches high (R. ▼. Timion Burial Board (1858), 31 L. T. 
(o. a.) 233). 

(^ Bunal Act 1857 (20 A 21 Viet. c. 81), s. 12, as amended by the Burial 
Act 1900 (63 A 64 Viet c. 15), s. 12. 

M Burial Act, 1857 (20 A 21 Viet. e. 61), s. 13. A derranan of the Church 
of Jffl^and is now at liberty to use the burial service of the Church in any 
unconseorated mnnd in wmeh he might lawfully have used such service if 
tneh ground him been oooaeented (Bunal Laws Ainendment Act, 1680 (43 A 44 
Viet a. 41) a. 12) ; and aee p. 427, oiife. 

(s) BiicialAetl6d3(16A17 Victe. 134),a.7. 

R) Sea Burial Act, 1900 <68 A 61 Vki c. 15).' a. 2 (1), (2). For form of appli- 
aalioB to the Seofetsry of l^ate, aee £ncyola|>iedla of Forms, VoL UL, p. 12^ 
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Sxm-Sior. 

m. A burial authority may, at Uielr own cost, erect on any part 
oi their burial ground, which is not consecrated or set apart for the 
exclusive use of any particular denomination, any chapel which 
they consider necessary for the due performance of funeral services, 
but no chapel so erected after July 10, 1900, may be consecrated 
or reserved for the exclusive use of any denomination (a). 

980. A burial authority may also, at the request and cost of the 
residents witliin their district belonging to any particular denomina- 
tion, erect, furnish, and maintain a chapel for funeral services 
according to the rites of that denomination on the ground appro- 
priated to their use. Where such a request is made, and the 
estimated costs are tendered to the burial authority or reasonably 
secured, then, if the burial authority refuse to grant the request 
or fail to give effect to it within a reasonable time, a Secretary of 
State may, if he thinks fit, by order in writing, require the burial 
authority to erect etc., or give facilities for erecting etc., such a 
chapel in accordance with directions given in the order, and the 
burial authority must comply with the order («). 

981. There are provisions enabling two burial boards who have 
provided separate burial grounds, if such burial grounds adjoin 
each other, to provide a chapel or chapels jointly for use in connec- 
tion with burials in both grounds, or, with the sanction of a 
Secretary of State, to contract for the use by one of such boards of 
a chapel provided by the other (a). 

Sub-Sect. of Sepulture^ Duiitt of InwmhtnU He* 

982. Where a burial ground is provided by a burial board for a 
parish, or for two or more parishes, such burial ground is to be 
deemed the burial ground of such parish or parishes, and the 


(w) 13uriiU Act, 1900 (63 61 Viet. c. 10). e. 2 (1). 

{w) Jbid.f ». 2 (2), (3). Before the Act of 1900 a bunal Iward hod power to 
erect a chapel for the performance of the burial eervioe according to the ritea 
of the Church of Kiigland, and also a chapel or chapels on the unoonsecrated 
)mrt of the gittund lor funeral services, and where they erected a chapel for the 
performance of the burial Mrvice according to the rites of the Church of 
iCugland they woie. in certain cases, bound also to provide chapel acoommoda- 
tioii for the fierfoiTuanoe of a funeral service by persons not being members of 
that Church. See the portions of the Burial Act, 1852 (15 & 16 Viet o. 65), 
a. .30. the Burial Act, 1853 (16 & 17 Viet c, 134). a. 7, and the Burial Act, 
1855 (18 & 19 Viet o. 128), s. 14. repealed by the Act of 1900, s. 12 and Sched. II. 
A eba^ erected before tlie Act of 1900 for the performance of the burial aervioo 
aooormng to the rites of the Church of England, and consecrated for that 
purpose, IS for that purpose a substitute for the parish church {St* Margaret, 
Itteheeler, Burkd BcKmf ▼. Tbnmp^ (1871), E. H. 6 C. P. 445). The Secretary of 
State has power to oauee inquiries to be held with regard to the building of 
cha|)els in imrial grounds. Sm p. 539, poet* 

(a) Burial Act, 1856 (1$ A 19 Viet. e. 128), a. 16. The section refers to burial 
boiwds for two pariahea, but must doubtless be taken to extend to burial boaide 
frtr other arena. It refers also to the powers of burial boards for the provirion 
of cshapels under the Burial Acts, 1852 (15 A 16 Viet c- 85) and 1853 (16 A 17 
Viet. 0 134) ; but it must now, it esema, oe read aa referring to the substituted 
lowers couened by the Burial Act, 190f> (63 A 64 Viet e. 15). See the 
InteipielatiQU A«t 18^ (52 A 53 Viot e. 63), a. 38 (1). 
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parishioners and inhabitants of such parish or parishes — ^and for 
this uuri>08e persons dying in the parish are to be considered to 
be innabitants (If) — ^have the like rights of sepulture in the burial 
ground as they would hare had in the burial ground of their parish (c). 
And where a burial (pround is provided by a burial board lor any 
other area, the inhabitants of that area have the same right to be 
buried in such burial ground as the inhabitants of a parish have 
to be buried in their parish burial ground (d). 
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983 . There are provisions also patting the consecrated part of a Perfonnimo« 
burial ground provided by a burial board on the footing of a parisli burial 
burial ground as regards the performance of the burial service by ®to. 
the incumbent and the functions of parish clerks and sextons. 

Subset to what is said below as to the case of a ** new parish/’ 
the effect of these provisions when the burial ground is provided 
for a poor law parish which is also an ecclesiastical parish, or 
for an ancient ecclesiastical parish, or for an area consisting of 
two or more such parishes, is shortly as follows : The incumbent 
of the parish or of each of the parishes, as the case may be, is 
required to perform the same duties and has the same riglits 
and authorities for the performance of the burial service in the 
case of the burial of parishioners or inhabitants of his parish 
(including persons dying there), and the clerk and sexton are 
required and authorised to discharge the same functions in refer- 
ence to such burials, as if the burial ground were the burial ground 
of their parish. But in more complicated cases difficulties may 
arise as to the application and effect of these provisions (e). 


{b) Seop. 41 a, ant^, 

(e) See the liurial Act, 1852 (15 & 16 Viet. c. 85), n. .12, diAcusHed in note 
Ab to rights of sepulture in parish burial grounds, see ]>p. 4 la et arg., antr. 
(cH TMa follows from the oonrideration that the Burial Acts subsequent to 
the Burial Act, 1852 (15 A: 16 Viet c. 85), while providing that burial grouudH 
may be provided for areas other than ** parishes,'* also enact that the Act of 
1S52 ana such other Acts are to be read and construed together as one Act. See 
p. 448, anfe. 

(e) The principal enactment dealing with this matter is s. 32 of the Burial 
Act, 1852 (15 & 16 Viet. o. 85), which is as follows (the words in italics being now 
rented by the Burial Act, 1900 (63 A 64 Viet, c, 15), s. 12);. ** Fnm and 
after iht wMecraticn as aforrsaid of any burial ground providea under this Act 
{excejpi any portion thereof inUndfd not to he so consecrated), or where all or any 
part of svai burial ground, by reason of the same having been already consecrated, 
•hall not require to be consecrated, then from and after such time as the bishop of 
the diocese shall appoint, such buried ground shall be deemed the burial ground 
of the parish for which the same is provided, and where the same is provided 
for two or more parishes such burial ground sWl be in law as if such parishes 
were one parish, and as if such burial ground were the burial ground of such 
one parish ; and every incumbent or minister of tbe parish or of each of the 
puishes (as the case may be) for which such burial ground is provided shall, by 
himself and his curate, or such duly qualified persons as such incumbent or 
minister may authorise, perform the duties ana have the same rights and 
authoritiea for the performance of religious service in the burial in such burial 
ground, or In tbe oonaeorated portion thereof, of the remains of parishioners 
or inhabitants of the pariah of which he is such incumbent or minister, and 
ehaU be entitled Is reeeive the eame feee in respect of eueh burials which he 
has premhuaLg SR^svsd and receieed ; and the clerk ana sexton of sudi parish 
or ol each of such parisl^ sball (when neoeasary) perform and exemae the 
» duties and funetiona in respect of the burial of the remains of pariahioiMei 
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The provisioDB as to "new parishes" ahoVe tttentioned are 
to the effect that the incumbent, clerk, and sexton of a "new 
parish " constituted under the Kew Parishes Acts, and to which 


or iubabitants of the parish of which he is clerk oreexton in such buiial ground 
or the consecrated TOrtion thereof, and shcUl be erUiUed to receive the tame fees on 
each hurialt, as he has preriously prformed and exercised and received^ as if 
such burial ground were the bunal ground of the respective parish of such 
incumbent or minister, clerk, and sexton respectively; and the parishioners and 
inhabitants of such parish or of each of such parishes shall have the same rights 
of sepulture in such burial ground as they respectively would have had in the 
burial grotmd or burial grounds in and for their respective parish, subject 
nevertheless to the provisions herein contained.** 

It will be remembered that the Act of 1852 contemplated the provision of 
burial grounds for “ parishes ** within the moaning of that Act, and through the 
medium of joint burial boards for areas consisting of two or more such parishes 
only. The directions, however, in the subsequent Burial Acts, that the Acts are 
to be 'read and construed as one Act, necessarily involve that the provisions of 
the section are to be taken to be extended, mutatis mutandis, to cases where a 
burial j^ouud is provided by a burial board for an area other than a “parish.*’ 
No difliculty in inis respect occurs so far as regards rights of sepulture ; but 
difliculties havo arisen as to the application of the section in such cases with 
regard to the functions of the incumlient and the sexton and clerk. 

In llarnhy v. Toxteth Park Burial Board (1802), 31 Beav. 52, questions were 
raised as to the performance of burial service and rights to burial fees in the 
case of burials in the consecrated part of a burial ground provided by a burial 
board ©Htablisbod for the poor law parish of T. It was m dispute whether T. 
was ecclesiastically extra-parochial or part of the parish of W. Throo churches 
or incumbencies hud Ixicn established m T. The first was established under a 
local Act of 1774. Under Uiis Act a cemetery attached to the church was 
vested in the chuixdi wardens of the church, who were authorised to sell burial 
places in it to any persons willing to purchase such places; and at burials in 
the cenietei*}’ fees double in amount of those payable in cases of burials at the 
parish church of W. were made payable, of which Uie one moiety was to be 
handed over to the vicar of W,, and to bo applied by him like fees for burials 
at that parish chui'ch. In 1 844 a district was assigned to the church established 
under the Act of 1774 by Order in Council under the Church Building Acts. 
The second church or incumbency was established under a local Act of 1816, 
which confaiued provisions with regaid to a cemetery attached to the church 
substantially, with reference to tbo questions in the case, to the same effect as 
those of the Act of 1774. The third incumbency was established in 1837 
under the Church Building Acts by an Order in Council constituting a port of 
T. an ecdesiastical district No burial ground was provided for tnis aistrict. 
The burial board were established shortly after 1853, and part of the burial 
ground provided by them was consecrated in 1856k The vicar of W., who was 
one of the plaintiffs, had treated T. as not being part of the parish of W, It 
was held, without deciding whether T. was part of the parish of W. or not, that 
neither the vicar of W. nor the incumbent of any of the three incumbencies 
established in T. was entitled to burial feet in respect of interments in the 
burial ground The vicar of W. could not claim foes as such even if T. wore 
part of the parish of W., since, lor the piuposes of the Burial Acts, T. was a 
separate parish from W. Again, the vicar of W. could not be regarded as the 
incumbent of T., or if he was such incumbent dr jure, he was not so dt facto, and 
had enjoyed no fees on the burials of inhabitants of T. as vicar of T. The 
incumbents of the inoumbeneies established under the Acts of 1774 and 1816 
were not entitled to fees beoaxise the burial grounds attached to their lurches 
were not burial grounds in which inhalntants of T. had rights of aspulturs* 
burial spaoie in mch burial grounds being simply askalde to sny purchaser 
indifferently. A /erfior* the third ineumbent, to wboee dtoieh no burial ground; 
was attached, had no claim. No decision was given by the court in this case ae 
to the duties of thsincumbeoti to psrform the asrvioe ovor bodiee of inhabitants 
brought for bwiil in burial groui^, the decision bemg ooaffasd to their 
right to less. Owing to the legation contained in the Burial Act, 190B 
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ihose Acts or any o! them may apply, and comprised in a parish or 
parishes for which a burial ground is provided under the Burial Acts 
(but not having a separate burial ground under those Acts), are, 
if the new parish contributes to the rates out of which the ground 
lias been provided, to perform the like duties in respect of the 
burials of parishioners and inhabitants of the new parish in the 
consecrated part of the burial ground as if the burial ground were 
the burial ground of the new parish, subject, however, to a saving 
for the rights of existing incumbents etc. CO* 


(63 & 64 Viet, c, 15), with regard to ministers* fees, the case has not the 
importance that it had before that Act. 

in Day v. Deacock (1665), 18 C. B. (y. 8.) 702, questions arose as to the rights 
to burial fees in the case of burials in the consecrated part of a burial ground 
provided by a local board acting as a burial board for tne poor law parish of B. 
under the following circumstances: B. was an ancient parochial ohapelry, 
and as such had hod an ancient burial ground. An additional church was 
built in B. under the Church Building Acts and a burial ground provided in 
connection with it, and in 1831 port of B., known as the district of St. Q., was, 
under those Acts, assigned to tluit church, the burial ground becoming the burial 
ground of ^at district. In 1844 a [)art of the district of St. G. was, under the 
(^tiroh Building Acts, made into asoiiarate ecclesiastical district under the name 
of St J., but no 8m)arat6 burial ground was provided for that district, and the 
inhubitants of St J. accordingly retained their rights of sepulture in the burial 
ground of St G. The ecclesiastical district of St. J. had not laicome a new parisli 
under the New Parishes Acta. The ancient burial ground of B. and the burial 
ground of St 0. were closed by Order in Council in 1857. The local board wore 
constituted a burial board in 1858, aud a part of the burial ground provtiiod by 
them was consecrated in 1861. It was held that the inoum^nt of St. J. was 
not entitled to burial fe<*s in rosfiect of the burials of persons belonging to that 
district, that the incumbent of St G. was entitled to fees in respoct of the 
burial of persons coming from St G. as originally constituted (t.c., including 
St J.), and that the incumbent of the residue of B, was entitled to burial fees 
in respect of tbo burial of persons b»donging to that part of B. 

In Stfivari v. Derby Burial Board (1886), 34 Ch. D. 314, it was held that 
where a burial ground was provided by a burial board for a poor law parish 
which hod been constituted a separate ecolraiastioal parish by a local Act the 
incumbent of the parish was bound to perform the burial service on the burial 
of parishioners and iuhabitanU of the parish in the consecrated part of the 
ground, although the parish had never had any separate burial grouxid of its 
own, and that he was entitled to any fees which the burial board might ooUect 
in respect of the performanoe of such service by him. The case also raised 
questions as to incumbeuto’ right to fees on such intormonte, turning on the 
provisions of the local Act in relation to the yMculiar circumstances of wie case ; 
but these questions were not definitely decid^, aud appear to be of little or no 
general inurest. 

(/) Burial Act, 1857 (20 & 21 Viet, c. 81), s. 5. The section, after piovisioos, 
ahi^y referred to (p. 4.52, <in(e),. authonsiug the establishment of a burial 
board and provision of a burial ground for “any parish, new parish, townsUp, 
or other district " not being a poor law parish and having no separate burial 
ground, and making incidental provisions, continues as follows (tlie words in 
itolics being repealed ^ the Burial Act, 1900 (63 A 64 Viet c. 15). s. 12 and 
Sched. IL) : “ and until a burial ground shall be so provided as aforosaid and con- 
eeeraUd for any new pariah or district created or to be created pursuant to** the 
New Parishes Acts, 1843, 1644, and 1656 (6 A 7 Viet. c. 37 ; 7 A 6 Viet c. 91 ; 
19 A 20 Viet. e. 104), “ or any or either of them, and to which the said Acts, or 
any or either of them, may apply, the incumbent of such new parish or district (if 
any biuml ground has been or snail be provided undm* the herein recited Acts [tne 
earlier Bunal Acts] for the burial of the dead, or say or either of them, for any 
parish or parishes out of rates to which such new parish or district, or any port 
thereof, shall have contributed or contribute or liable, shall, with respect 
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984* Where an incumbent is required and entitled, under the 
provisions of the Burial Acts above referred to, to perform the burial 
service over the remains of parishioners and inhabitants of his 
parish or district in the consecrated part of a burial ground 
provided by a burial board, it is unlawful, as being an oflfence 
against ecclesiastical law, for anjr person other than such incum- 
bent or a person authorised by him to perform the burial service 
over the remains of such persons there, and the exclusive rights 
thus vested in the incumbent in the matter will be enforced by 
injunction. But the duties of the incumbent in question do not 
extend to the burial of strangers to the parish or district whom the 
burial board permit to be buried in the ground, though, he has 
the right to prevent any other minister of the Church of England 
from performing the Church of England service over strangers in 
the consecrated part of any burial ground situate in his parish (g), 

985. Where a burial ground is provided under the Burial Acts 
for the coiTiinoii use of two or more parishes, in case any question 
arise among the incumbents of such parishes as to the performance 
of the buritil service by a chaplain to be paid by contributions from 
them or deductions from fees or sums payable to them, or otherwise 
touching the performance of service in the consecrated part of the 

to tho burial in euoh last-mentioned burial ground of the remnins of the 
parishionors or inhabitantH of such new parish or district, or of such part thereof 
as shall have contributed or contribute as aforesaid, as the case may be, per- 
form the same duties, and have the same rights, privileges, and authorities, 
and be enUtkd to the earne fees, and also the clerk and sexton of such new 
]>an8h or district shall, when necessary, respectively perform the same duties, 
and be entitled to the earne /ee«, in respect of such burials, as if the said burial 
ground were exclusively the burial ground of such new paiish or district, 
subject nevertheless to all provisions to which the incumbents, clerks, and 
sextons of original iiarisbes are respectively subject in and by the said Burial 
Acts, or any or either of them : Provided also, that nothing herein contained 
shall affect the rights or privileges of any existing incumbent, clerk, or eexton 
without the consent of such incumbent, cuerk, or sexton respectively.'* 

Cronehaw v. Jiurial Board (1873), L. B. 8 Q. B. 217, and Ifarrie v. 

iMinheth Burial Hoard (1883), 47 J, P. 6U1, are casf»8 in which the section was 
ht'ld to entitle the incumbent of a district which had become a new parish within 
the New Parishes Acts to burial fees ; and IPAife v. Norwood Burial Board (188dh 
16 Q. B. D. 68, is a similar deoision with regard to sextons* fees. But in all 
these cases the ooiiteet was as to whether the district had become such a new 
parish. On this subject see B. v. Berry (1861), 3 E. & £. 640; Jonee v. 
Gough (1866), 3 kfoo. P. 0. 0. (k. 8.) 1 ; and title Boclesiastioal Law. 
In Ormerodr, Biackburn Burial Board (1873V 28 L T. 438, the section was 
held to extend to the sexton of a new parish which had never had a eeparate 
burial gipund. It was held in Haig ▼. Barlow (1892), Trist 149, that the 
section did not give the incumbent of such new parish any right to monu- 
mental fees, but only to lees for performing the service ; but it has been doubted 
whether the OhanoeUoi^s deoision in this ease can be reconciled with the decision 
in OreeUhaw v. H^igtm Burial Boards eujpra, 

(j^) Wood ▼. Bmdiagleu-^m-Btarleu Burial Boards [18921 1 Q. B. 713. There 
is some difficulty about Uie rights and duties of persons in iioly orders as to the 
pwrformanoe of the burial service in the consecrated pu^ of the burial ground 
in cases where, as, for instance, in the caee of the burial ground in question in 
Homhy ▼. Toeieth Park Burial Board (1862), 31 Beav. 62 (see note (s), p. 470, 
ante), or th the caee of the burial of out-pariehioner^ the provunone of the 
Bunal Acte ebove mentioned ee to the righto end dutiee of the incumbent do 
not apply. Primd facie it ie imlawful by eceleeiaeticai law for any pereon 
ether than the tnoumbenl of parieh, cr a penon Uceneed hy him, to perfoim 
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ground, the bishop of the diocese is required from time to time to 8*°*. t. 
confirm any arrangement approved by a majority or, in case of 
equal numbers, one-half of such incumbents, and such arrangement 
so confirmed is binding on all the parties concerned {h). Urban 

9B6. The burial board cannot deprive the sexton of his right to Districts, 
discharge the functions of his office in the case of burials in their of 
burial ground and to earn the fees attached to the discharge of sexton, 
such functions (t) by appointing other persons to do the work 

usually done by a sexton (k). 1 , j tu 

Among the duties of a sexton is that of tolling the bell, and if the 
chapel provided for the burial ground is consecrated, and furnished 
with a bell, the sexton has a right of entry to the chapel for the 
purpose 0! tolling it ( 1 ). 

Sub-Sect. S.—Charge$ of Burial Board for Burial etc. 

987. A burial board may, under such restrictions and conditions Saleof excln- 
as they think proper, sell the exclusive right of burial, either in 
perjietuity or for a limited period, in any part of their burial ground, ® 
and also the right of constructing any vault or place of burial, with 
the exclusive right of burial therein, in perpetuity or for a limited 
])eriod, and also the right of erecting and placing any monument, 
gravestone, tablet, or monumental inscription in the buriu) 
ground («/). 

Such exclusive right of burial is analogous to the corresponding Nature of 
rights which may be acquired under faculty in a churchyard (n) ; right of exclu* 
but it is a statutory right, and is not to be extended beyond the ^“'’***' 
%vords of the statute which authorise it. The grant of such a right, 
therefore, conveys to the grantee no freehold estate in any part of 
the ground, nor the right to erect a gravestone, though the latter 
right may be separately acquired ( 0 ). It may be granted to the 


the burial service in any consecrated ground in the parish. See IVtMid v. /If ad. 
itiffley. cum. Burley Burial Board, [1892] I Q. JU. 718; Johnson v. Friend (1800), 
6 Jur. (». 8.)2 m); Moysey ▼. /yiocfxif (1828), 2 liag. Ecc. 30. The provisions 
of the burial Acts above referr»Hi to, m cases to which they apply, pro tanto 
override this rule ; but in cases not provided (or by the Bunal Acts the rule 
prevails. See Wood v. IIe(uiingley.cum-Burley Burial Bonrd, supra, and expres- 
sions to a similar effect by Dr. TaiSTlu.lt in Re Fulham Burial Fees (1878), 
2'imes (November 26, 1878). 

(h) Burial Act, 1852 (15 A 16 Viet. c. 85), s. 39. 

(t) As to these fees, see Bmial Act, 1900 (03 & 04 Viet. c. 15), s. 3 (1), ( 3 ). (5) : 
snd pp, 479, 480. 482, port. 

ik) QeU V. Birmingham Corporation (1804), 10 L. T. 497; St. Margaret, 
Rochester, Burial Board v, Thompson (1871), L. B. 6 C. P. 444, at p. 459. 

(/) Ibfid, 

(m) Burial Act, 1852 (15 A 16 Viet c. 85), s. 33, as amended by the Burial 
Act, 1900 (03 & 64 Viet c. 15), a. 12. 

(n) See p. 419, ante, 

(o) See McQough v. Lancaster Burial Board (1888), 21 Q. B. D. 323, 0. A., 
where a g^t of an exclusive right of burial with a right to erect a grave- 
stone, subject, inter alia, to existing and future regulations issued by the mrrl. 
was held b]r the Court of Appeal, partly in view of the terms of the mnt and 
partly is view of the statut^ control over the ground vested in the burial 
board under a. 38 of the Burial Act, 1852 (15 A 16 Viet c. 85) (as to which see 
p. 465, onle), not to entitle the grantee to place a glase ehade on the grave to 
protect a wreath in oontravMition of regolatums made by the board. ^ 
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grantee and his heirs, and in that case will descend accord- 
ingly (p). And there is no apparent reason why it should not be 
granted to the grantee and his family by analogy with the limitations 
in faculties {q)* It does not appear to be an interest in land so as 
to be aftected by the Statute of Frauds, but rather to be an incor- 
poreal hereditament in the nature of an easement, and it therefoi e 
requires a deed to complete the title at law (r). 

988. A burial board are entitled to charge fees in respect of 
interments in their burial ground, as well as to make charges for the 
rights of exclusive burial etc., which they are empowered to sell as 
above mentioned (*). 

The board are required to fix and settle such fees and charges, 
subject to the approval of the Local Government Board ; and, with 
the a])proval of that Board, and also of the vestry or meeting in the 
nature of a vestry, they may from time to time revise and alter 
such fees and charges. A table showing the fees and charges, and 
all other fees and payments in respect of interments in the burial 
ground (f), must be printed and published, and be affixed, and at all 
times continued, on some conspicuous part of that ground (a). 

The hoard, in addition to the fees and charges above mentioned 
which they receive on their own behalf, are required to receive fees 
on Ixdialf of minislors of religion who perform funeral services in 
the ground, and in some cases also fees still payable to incumbents 
other than for services rendered (6). 

Sub-Sect. 9. — Finanee$ of Snrial Board* 

989. Subjoft to a provision under which such authorisation may 
bo dispensed M’ith by the Local Government Board (r), the expenses 
of a burial board in providing and laying out a burial ground and 
building any necessary chapel thereon must not exceed such sum 


the earlier cane of A$hhij y. Ilarrh (18CS). L. R. 3 C. P. 623, a grant of 
eiinilar ri^hte, subject to a proviso to the effect that if the (i^vestone were 
not kept in repair according to such regulations as the burial board should 
make the grant should be void, was held to entitle the grantee to plant the 
grave with shrubs and flowers notwithstanding a regulation made by the board 
subsequent} V to the nwnt prohibiting planting in the burial ground by persons 
other than tne board^s emplorees ; but the decision was doubted in McGough v* 
iMnotwtrr Hiirial Board (1888), 21 a B. D. 323, C. A. 

(p) M(Uthtxo9 T. Jtffrty (1880), 6 Q. H. D. 290, where it was contended, 
unsuccesvsfully, that although the grant was made to the grantee, his heirs and 
sssipis, the right neverthelosa passed on the death of the grantee intestate 
to too family of the grantee generally. 

{a\ See p.'4l9, < 

(r) See Bryan v. (1828), 8 B. & C. 2H8, and generally, titlee Easx- 

II ENTS AND PnOriTS A PRBXURB; BeaE PROPERTY AEU CHATTELS BbaL. 

(«) Burial Act, 1862 (16 A 16 Yiot c. 86), s. 34, as amended by the Burial 
Act. 1900 («3 A 84 Viet, a 16), s, 12, 

(<V the lees payable to ministers of religion for servioes rendered. 

(а) Burial Act, 1862 (16 A 18 Viet, o, 86), s. 34 : Burial Act, 1866 (18 A 19 
Tict o. 128), s, 7; Burial Act, 1900 (83 A 64 Viet c. 16), as. 4, 12. The 
approval of the Lmml Government BWd was substituted for that of the 
Sectary of State by au 4 of the Act of 1900. For lonn of table of iees^ see 
Bncyclopmdia of Forms, VoL IDL, p. T 

(б) 8se pp* 479 s< ess,, jioif. 

(«) BeeP^Ol.imi; 
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as the vestry or meeting in the nature of a vestry may authorise sect. 2. 
to be expended for the purpose {d ). But their expenditure on other 
matters is not subject to the control of the vestry or meeting m 
the nature of a vestry. Urban 

990. The expenses of a burial board for a poor law parish in Pistricts. 
carrying the Burial Acts into execution are chargeable upon and Bxpensaof 
are to bo paid out of the poor rate of the parish ; and the over- burial board 
seers or other officers making and levying the poor rate are, upon 
the receipt of a certificate under the hands of not less than three ^ 
members of the board of the sums required from time to time 
for defraying any such expenses, to pay such sums out of the poor 
rate as the board direct (e). 


991. The provisions as to the manner in which burial boards Expenaciof 
for areas other than poor law parishes are to raise their funds 
are expressed in very confused language, but their effect is as than^^^riaw 
follows ; — parlihoi. 

Subject to the one exception mentioned below, the board issue 
certificates, such as are above mentioned, calling for contributions 
from the overseers or other persons making and levying the poor 
rate of the poor law parish or poor law parishes constituting or 
comprising the area of the board. Where the whole of a j)oor 
law parish from which a contribution is thus sought is comprised 
within the area of the board, the certificate is to be met out of the 
poor rate ; w here part only of a poor law parish either constitutes 
or is comprised within the area of the board, then the overseers, or 
other persons levying the poor rate, are to meet the certificate by the 
levy of an addition to the i>oor rate or of a separate rate or rates in 
that part of the parish. The exception is that where the contribution 
is required from part of a poor law parish comprised in an incor- 
poration or union maintaining its poor out of a common rate the 
certificate is to call for the contribution from the persons authorised 
to make and collect the common rate or cause it to be made and 
collected, and is to bo met by those persons by the levy of an 
addition to the common rate or of a separate rate within the part 
of the parish in question (/). 

Where the burial board is esiablislied for united parishes etc. Apportion- 
under s. 11 of the Burial Act, 1855, the contributions of the 
several parishes and places in question are to be proportionate to 
their rateable values (^). And where a joint burial board is 


id) Burial Act, ia52 (15 & 16 Viet c. 85), s. 19. 

(e) a. 10; and tee thtd.^ 8. I'l. 

(/) Burial Act, 1855 (18 & 19 Vict a 128). as. 11, 13. Tho fiiianci.il 
provimona of theae aectiona extend to caaea where the burial board waa originally 
conatituted for a poor law pariah, but owing to aubi^uent alteratioiia in 
pariah boundariea, their area has ceased to be co-extensive with such a pariah 
V. Kri^hlty OutTteen (1897), Local Qovernment Chronicle, 1897, p. 47). 

(y) Burial Act, 1855 (18 A 19 Vict o. 128), a. 11. The apportionment must 
be according to rateable values for the time being {R. v. CoUahUl 
(1862\, 81 Ix J. (o. B.) 219, affirmed, without dealing with this point. 84 L. L 
(Q. B.) 06, Ex. Ch.)« In the case of a burial board the contributiona must atUl 
ne appoftioDed acoffuding to rateable values notwithatandiag the Agrioultuiul 
liatea Act, 1890 (58 A 60 Viol. e. 16> Bee LoMeathin v* 
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established the matter is determined by the agreement for the 
establishment of the board (/i). In other cases, hoyffever, there is 
no express provision as to how contributions are to be apportioned 
between different areas. 

992. For the purpose of levying a separate rate on part of a 
parish to meet expenses of a burial board under the above pro- 
visions, the overseers or other persons levying the rate have the 
same powers, remedies, and privileges, and are to proceed in the 
sarno manner, as in the case of the poor rate, and any such rate 
may, notwithstanding any restriction in relation to the pariah rate 
or common rate, be made and levied as may be necessary to 
provide for the payments required (i).' The officers ordinarily 
employed in the collection of the poor rate must, if required by the 
overseers, collect such a separate rate, and are to receive out of the 
rate such remuneration for the additional duty as the overseers, 
with the consent of the vestry of the poor law parish (k), deter- 
mine (/). . The accounts of the overseers in relation to the rate are 
subject to audit by the district auditor (m). 

993. A burial board may, with the sanction of the vestry or 
meeting in the nature of a vestry — which, however, may be dispensed 
with by the Local Government Board in certain cases (n) — and the 
approval of the Local Government Board (o), borrow any money 
required for providing and laying out a burial ground and building 
a chapel or chapels thereon on the security of the rates out of 
which their expenses are payable (p). 


ManrhrMer Corjiaration, [1900] 1 Q. B. 458, C. A. In tbo case of an urban 
authoiity exercising the nnaiicial powers of a burial boaid, however, the appor* 
tiuiiment might have to be made according to assessable values by virtue of 
a. 3 of the Agnoultural Bates Act, 1896. title Bates and Bating. 

(A) See p. 450, ante. 

(0 Burial Act, 1850 (18 & 19 Viet c. r.!8), 8. 13. The elleot of this provision 
fH*oiiis t) be to apply to the rate in question the enactments for the time being 
aptilictible to the |)oorrate, and not the enactments applicable to that rate at the 
date of the Act of 1855. See A. v. Lambert (1854), 2 C. L. B. 883; B. v. 
WV/er«(aii, [1893] 2 Q. B. 451 ; but see cmird, Bird v. Adwek (1878), 47 L. J. 
(M. 0.) 123. Many of the euactmeute affecting the poor rate passed since tbo 
Act of 1855, moreover, apply in terms to local rates generally or to a class of 
such rates that would include a separate burial rate ; and other such enactments 
may apply to the rate by virtue of a. 38 of the Interpretation Act, 1889 (62 
A 53 Yiot. c. 63), if not by virtue of a. 13 of the Act of 1855 itselL m 
generally, title Bauss and Eating. 

{k) Xu the case of a rural pariah the oonseut would be that of the parish 
council or parish meeting, as tne case might be. 

(/) Poor Taw Act, 1879 (42 A 43 Tiot o. 54), s. 17. 

(fn) Divided Parishes and Poor Law Amendment Act, 1876 (39 A 40 Yiot 
e. 61), s. 37 ; and see the Orders of the Local Oovenunent Board of March 20, 
1879, and September 8, 1603 (Statutory Eules and Orders Bevised, 1901, 
Vol. X., Poor, England,*’ 379, 537). 

(fil Se^p. 461, oafs. 

(«} Subetitttied for this purpose for the Tressury by the Local Authorities 
(TifNMiury Powers) Act, 190% (6 Edw. 7, o. 35), s. 1 (1). 

(p) Burial Act, 1858 (15 A 16 Ytoi. 0.85), i. 20. The section, the latter part 
of which, deaUDg with tbo dieoharge ol the loan, is rspealod, eontomplates of 
coures the caao « a burial board few a parish only, and authonesa borrowing on 
iioaisly of tbo ** lutxiio poor taisi of tbo poiM’* Thopnrviiioiiooototbt 
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There are provisions authorising burial boards to borrow at a 
lower rate of interest for the purpose of paying off securities 
bearing a higher rate of interest (q) and provisions enabling them 
to borrow for the purpose of paying off the principal of a previous 
loan at the time appointed for repayment if they are unable to pay 
off the same otherwise (r). 

994 . There are alternative methods of exercising their borrowing 
powers open to the burial board. 

(1) They may borrow by mortgage of the rates chargeable in 
accordance with provisions in the Burial Acts («) . Where they adopt 
ibis course the clauses of the Commissioners Clauses Act, 1847 (0» 
with respect to mortgages to be executed by the commissioners, 
apply (tt). And the board are, for the purpose of providing a 
sinking fund for paying off the principal, to set aside once in 
every year, out of the moneys charged, such sum as they think 
proper, being a sum equal to or exceeding one>iiftieth of the 
principal borrowed («). The effect of the clauses of the Commis- 
sioners Clauses Act, 1847, as thus applied, is as follows (If) : — 
The mortgage is to be by deed under the seal of the board 
duly stamped and stating the consideration, and may be in a 
form scheduled to the Act of 1847 or to the like effect (c). Tho 


Becurity must, do doubt, be taken to be extended in tho manner stated in the 
text. See li v. Coltthill Overtetra (1864), 64 L. J. (o. B.) 96, where money 
borrowed by a burial board established under s. 11 of the Burial Act, 1855 
(18 & 19 Viet. c. 128), for united parishes, each of which was a poor law parish, 
was hold to be rightly charged on “ tho future rates to be made and levied ’’ in 
tho one poor law parish and also on the future rates to bo made and levied in 
the other poor law parish. 

(7) Burial Act, 1854 (17 & 18 Viet. c. 87), s. 4 ; Coinniissionors ClauKcs Act, 
1847 (10 & 1 1 Viet. c. 16). 8. 80, ns incorporated with the Burial Act, 1857 (20 & 21 
Viet. c. 81), by B. 19 of that Act. 8. 4 of the Act of 1854 is expressed to 
apply to burial boards established under the Burial Act, 1853 (16 & 17 Viet, 
c. i:h), and borough councils constituted burial boards by Order in Council only, 
and, ihtiugh its operation may be extended to some extent by tho later Burial 
Acts, it cannot be regarded as of geneml application with regard to borrowing 
to pay off loans raised under tho powera of the Burial Acts. S. 80 of the 
Commissioners Clauses Act, 1847, on the other hand, would apj>ear to apply 
generally to loans raised under these powers. These reborrowing powers would 
not enable the burial board to pay off tho mortgagee compulsorily before the 
time at which they wore otherwise entitled to pi^ him off. See fyeat Derby 
Unit>n V. Metrtipoliion Life AiBurance Sbeiefy, [1897j A. C. 647. 

(r) Burial Act, 1854 (1? & 18 Viet. o. 87), s. 5. The section is expressed to 
apply only to the burial boards and councils to wliich the previom* section 
applies, vee note (9), supra. 

(s) Burial Act, 1852 (15 4k 16 Viet. c. 65), s. 20. See note (p), p. 476, ante, 

(f) 10 4k 11 Viet. 0 . 16, S8. 76-88. 

(«) Burial Act, 1857 (20 & 21 Viet, c, 81), s. 19. 

(a) Jbid^t 8. 20 ; and see Commisiioners Clauses Act, 1847 (10 All Viet. c. 16), 
a. 84. 

(5) The group of sections of the Commissioners Clauses Act, 1847 (10 All 
Viet, a 16), headed •* With respect to the Mortgages to be executed by the 
Commissioners,'* oontains, in adaition to the provisions referred to in the text, 
provisions with regard to the enforcement of the eecurity by the appointment of 
a reoeiTw (tAid., se. 86, 87) ; but ^eee ptoviatons appear to be inapplicable in 
the esse ot a buiial board. 

^ (f) O o m m i a i ion m CUueee Act, 1847 (10 A U ViQt. o* i. 76 awl 
0ched. li 
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Burial and Crxmation. 


Scot. 1 tnortgagees are entitled to proportions of the rates charged aecord- 
ElecUve ing to the sums advanced by them without priority one aliove 
Burial another by reason of priority as regards the date of the advance 
^rrSf* ^ mortage (d), A register of mortgages is to be kept and to be 
^ inspection {e). The mortgages are transferable by deed, 
msincis. stating the consideration, which may be in a 

form scheduled to the Act of 1847 or a form to the like effect ; 
and such transfers are to be registered (/). The interest, in the 
absence of other provision in the mortgage, is payable half- 
yearly to). Money may be borrowed at a lower rate of interest in 
order to pay off mortgages bearing a higher rate of interest (/t). A 
period for the repayment of the principal may be fixed, and if fixed 
18 to be named in the mortgage ; and in that case, upon the expira- 
tion of such period, the principal is to be repaid on demand at the 
place named in the mortgage, or, if no place is so named, at the office 
of the board (i). If no period for repayment is fixed, the principal 
is repayable, at the instance either of the board or tlie mortgagee, 
after the expiry of twelve months from the date of the mortgage, 
upon certain notice (/c). Interest ceases to run as from the expira- 
tion of due notice on the part of the board to pay off the principal, 
unless the hoard fail to pay off such principal, with interest already 
due, accordingly (2). A sinking fund is to be established for the 
purpose of paying off the mortgages, and is to be applied for that 
purpose (m). Where the board are enabled to pay off one or more 
of the mortgages then payable, but not the whole of the mortgages 
of the same class, the order in which tlie mortgages are to l>e paid 
off is determinable by lot (u). The accounts of the board are to 
be open to inspection by the mortgagees (o). 

Crr*nt of (2) They may borrow by means of ten mable annuities for a 

luoum«iI” life or lives, or for any number of years not exceeding thirty (p). 

(J) Clommissionors Clauses Act, 1847 (10 & 11 Viet, c. 10), 8. 75. 

(e) 8. 70. 

(/) Ibid., 88. 77, 78, and Sched. 0. 

(fll Ibid,, 8. TO. 

(h) / bid., 8. 80 ; aud seo p. 477, atde, 

(0 Ibid., 8. 81. 

(A) Ibid., 8. 82. 

(0 Ibid., 8. Hii. 

(m) Ibid., a. 84 ; mod tee p. 477, ante. 

(ft) Ibid., B, 85. 

(o) Ibia., 8. 88.' 

(p) Burial Act, 1867 (20 & 21 Viet. c. 81), 8. 21, Whether the provisions 
of the Oommiiaioners Clauses Act, 1847 flO 11 Viet a 10), above mentioned, 
apply, 80 far aa thay are capable of applying where money ta borrowed in this 
way, ia not dear. S. 10 of the Act of 1857 inoorporatea the clauses of the Act 
of 1847, andenaots that these clauses shall a]miy to ** mortgages and other 
aecuritiee to be created by burial hoatds, and that the expression ** tha Oom- 
miaaionera** in thoea clauaea diaU for this purpose mean tha bund board ** acting 
in the execution of the said clauses and the Acta hereinbefore reettod [t.e., the 
earlier Burial Acta] or this Act ** ; a 20 contains provisions as to a sinking fluid 
in the case of money borrowed on ** mortgages granted under any of the said A^ 
or this Act aud a 21 providee that ** any burial board , • • may, lor the puj> 
pose of raidng money, insttad of making mortgagee under any of ^ said Acta, 
grant tenainanle annuitiea for a life or Bvee, or for any number of years not 
axceeding thirty years, to be paid out of the like moneys aa provided wm regard 
to the moneys aeoarad by awliiiioftgagaa.'* Tham is no luither provision with 
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(3) They may borrow in accordance with the Local Loans Act, 
1675 (g), by means of debentures or annuity certificates. 

(4) The Public Works Loan Commissioners are authorised to 
advance money to burial boards and other burial authorities in 
accordance with the provisions of the Public Works Loans Acts (r). 

995 . The money raised for defraying the expenses of the burial 
board and the income derived from the burial ground, except fees 
for the application of which other provision is made, are to be 
applied by the burial board in or towards defraying their expenses 
under the Burial Acts. And whenever, after repayment of all 
moneys borrowed for the purposes of the Burial Acts and the interest 
thereof, and after satisfying all the liabilities of the board with 
reference to the execution of those Acts, and providing such balance 
as is deemed by the board sufficient to meet their probable liabilities 
during the ensuing year, there is at the time of holding the vestry 
or meeting at which the yearly report of the auditors is produced 
any surplus money at the disposal of the board, the surplus is 
in the case of a burial board established and acting for a poor 
law parish to be paid by the board to the overseers in aid of the 
poor rate, and in other cases is, no doubt, to be paid to the 
overseers or others raising the rates out of which the expenses 
of the board are payable in aid of such rates (s). 

Such a surplus is assessable to income tax under Sched. D (0* 

Sub-Sect. 10.— /'V# of Minfiters of Itdujiont SexUmi He, 

996 . Every burial authority are required to submit to the 
Secretary of State a table of fees to bo received by them in respect of 
services rendered by any minister of religion or sexton, and the 


regard to such annuities. For form of terminable annuity, see Fnc3 clopmdia 
of Forms, Vol. III., p. 119. 

(7) 38 ft 39 Viet. 0. 83. See ss. 4, 31. As to borrowing under this Act, soe 
title Loo4L Government. 

(r) The then Public Works Loan Commissioners were authorised to lend to 
burial boards by s. 21 of the Burial Act, 1862 ( 1 5 ft 1 6 Viet. c. 85) . and the section, 
which remains unrepealed, authorises loans by the present Public Works Loan 
Commissionen (Public Works Loan Act, 1876 (38 & 39 Viet c. 89V s. 66). Burial 
grounds proTidM by burial boards are also mentioned among tne pu]^)ses for 
which the Commissioners may lend {ibid., Sched. I.). They have also, it may 
be added, power under the Puolic Works lioans Act, 1890 (69 ft 00 Viet c. 42), 
to l|uid for any purpose for which the council of a county, borough, district, or 
parish ore authorise to borrow. Such loans must be refmid by instalments (in 
the fonn of an annuity or otherwise) within a period not exceeding thirty years 
(Public Works Loans Act, 1876 (38 ft .‘19 Viet c. 89), s. 11, as amended by the 
Public Works Loans Act, 1898 (61 ft 62 Viet 0. 64), s. 6). As to loans from tlie 
Commissioners generally, see title Local Covernmkkt. 

(«) Burial Act, 1862 (16 ft 16 Viet c. 86), s. 22. The section of ootirse con- 
templates the ease of a burial board for a poor law parish only, but must it 
seems, be reed ss applicable in other osees with the modiBcation suggested in 
the text In Stadimg v. Bt. Panara$ liurial Board, [1889] W. N. 46. 120, C. A., 
a ram paid by a railway company to a burial boaru under an agreement for the 
mntenaent in their burial ground of mnains removed by (he company from 
another burial mund whi<£ they had acquired under statutory powers was 
held to be payable tn aid of tht* poor rate as aurplus income. 

(() fiamnfUm Bttrial Bomd v. OmmktiOMro ^ JmUuid Btvmm (1884), 18 
a. B. B. 9. See title IjfooMX Ta3C. 
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Seereta^ of State may approve the table with or without modifica- 
tions. The fees are to be of the same amount in respect of burial 
service in the consecrated and unconsecrated parts of the 
burial ground. And if the burial authority fail to submit such 
a table on being requested to do so by the Secretary of State, he 
may make a table of fees (a). 

The fees fixed by the table are payable to, and are to be collected 
by, the burial authority, together with the other fees payable to 
them, and are to be paid by the burial authority to the minister 
or sexton in such manner as may be agreed on, or as, in default of 
agreement, may be directed by the Secretary of State (6). An 
incumbent, although he may be exclusively entitled to perform the 
burial service in the consecrated part of a burial ground, is not, 
however, entitled to be paid the fees fixed by such table in respect 
of any interments at which he does not personally or by authorised 
deputy officiate, and cannot recover from the burial authority any 
such fees collected by them in respect of interments at which a 
burial service was in fact performed by other persons without his 
knowledge or authority (c). 

997. With the temporary exceptions mentioned in the next 
paragraph, no fee is payable to any incumbent of a parish in 
respect of any right of exclusive burial, or the erection of a monu- 
ment, or any other matter whatsoever, in any burial ground main- 
tained by a burial authority, except for services rendered by him. 
Nor is any such fee payable to the churchwardens of any parish 
or to trustees or other persons for any parochial purpose, or for the 
discharge of any debt or liability (d). 

998. If, however, at the passing of the Burial Act, 1900 
(July 10, 1900), fees other than for services rendered were payable 
in respect of any matter arising in any burial ground attached to 
or used for the purposes of a parish, and laid out and used before 
that date, then (subject to the provisions for commutation mentioned 
in the next paragraph) the like fees are payable during the incum- 
l>ency of the person who at that date was incumbent of the parish, or 
during a period of fifteen years from that date, whichever is longer, or 
if the fees were not paid to the incumbent or to any person claiming 
through or under him, then during the said period of fifteen years, 
and such fees are to be applied to the like purposes as before the 
above-mentioned date, and are to be collected by the burial authority 
and paid by them in like manner as the fees payable for services 
rendered (c). 


(a) Burial Act, 1900 (63 & 6i Yict o. 15), •. 3 (1), (2). Having ngaid to 
a. 32 of tba Inteiprctution Act, 1889 (52 A 63 Yict. o. 63), it aoema that tho 
powara of the hunal authority and the Secretarr of State could be exercised 
irom time to time, to that the table would be capable of alteration. 

(5) Burial Act, 1900 (68 ft 64 Yiot o. 15). a. 3 (3). 

if) VTtUvaiiw ▼. BriUm Ferr^f Bnrial Board. [1905] 2 K. H 566. As to the 
rights of incumbents and sextons in regard to burials in the consecrated part of 
anuria] ground provided by a burial authority, see pp. 469 sf wo., onis. 

(d) Burial Act, 1900 (63 ft 61 Yiet a 15), a. 3 

(e) e. 3(4)^). In ToaMgv.Art*agitoa.oa-xAaiawrie.Jo««fBwrwi2cCbia* 

uriMw, [1907] 1 K & 416, 0. A.,it was b^ tha tlm enaidmeut did not give the 
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Fees other than for services rendered which are payable to the 
incumbent where the above exception applies are — 

(1) The fees which were payable before the Act of 1900 to an 
incumbent on the sale by a burial board, or authority with the 
powers of a burial board, of an exclusive right of burial, or a right 
of constructing a vault or of placing a monument etc. in the 
burial ground (/). 

(2) Fees which before the Act of 1900 were payable to the 
incumbent upon burial in the consecrated part of the burial ground 
without the burial service of the Church of England under the 
Burial Laws Amendment Act, 1860 (g). 

Fees other than for services rendered are payable to church- 
wardens, trustees etc., in some cases where similar fees were formerly 
payable by custom or under a local Act (h). 


ijQCuiubeiit any right to fees other than for services rendered with regard to m 
piece of land add^ to their existing banal ground by a burial authority, but 
of which no part was consecrated, and iti which no interuient took place, till 
after the Act, though before that Act the wall separating the laud from the 
existing burial ground had been removed, the sanction of the Home Seoretaiy 
for its division into consecrated and imconsecrated portions had been obtained, 
and a petition for consecration had been sent to the bishop ; and in Anderum 
V. Wandsworth Borough Council^ [11^08] 2 Ch. 81, it was neld, on the ground 
that the enactment is intended only to preserve existing rights, that where, 
after the Act, the parish of T. O. and certain neighbouring parishes were 
amalgtimated and formed into a single area for the purposes of the Burial Acts, 
so that the parishioners of T. G. became entitled to burial in burial grounds 
which had V*en provided for the neighbouring parishes before the Act, the 
rector of T. 0. did not become entitled to foes other than for services rendered 
in respect of the burial of parishioners of T. O. in those burial grounds. 

(/) 8, 33 of the Burial Act, 1852 (15 A 16 Viet. c. 85), after the pro- 
visions referred to p. 473, ante, enabling burial boards to sell exclusive rights 
of burial etc., continued: ** But there shall be payable to the incumbent or 
minister of the parish out of the fees or payments to be paid in respect of any 
rights aoejuired under this enactment in the consecrated part of such burial 
ground (in lieu of the fees or sums which he would have been entitled to on 
the grant of the like rights in the burial ground of his parish) such fees or 
sums as shall be settled and fixed by the vestry with the approval of the bishop 
of the diocese, or if no such fees or sums shall have been so settled then suen 
fees as he would by law or custom have been entitled to on the grant of the 
like rights in the burial ground of his parish.** These words are repealed 
by the Burial Act, 1900 (63 A 64 Viet. c. 15), s. 12; but while the repeal 

} mt an end to the power of the vestry to settle such fees, the right to 
ees conferred by the repealed words continues tem^rarily in the cases railing 
within s. 3 (4) (i.) of that Act. There is the usual difficulty about the application 
of the woras in cmestion where the area of the buriu authority is not an 
eooleeiastical parish. As to rights to fees of the kind in ohurohyards and 
other like burial grounds, see p. 430, ante ; and as to the incumbent entitled 
to the feee and the settlement of disputes where two or more persons severally 
claim to bo iiicumbenta so entitled, see the definition of ** incumbent** in s. 62 
of the Burial Act, 1862 (16 A 16 Viet o. 86), referred to p. 449, anU, 

(p) 43 A 44 Viet. c. 41, s. 6. See pp. 424 eteeg,, ante. It seems, though the oon- 
tn^ has been suggested, that these fees W within the description of fees 
** other than for services renderod,** for it is difficult to see what services ars 
tendered where, as may be the case, the funeral takes plm without a.ny service 
at alL The question was raised, but not decided, in Williame v. Briim Feny 
BuHai Board, [1905] 1 K. B. 566. 

Xh) See the Burial Act, 1852 (16 A 16 Viet. c. 85), as. 36, 60. The first ^ 
thm sections, whidi is repealed in general terms by the Burial Act, IRDR 
(es 4 Viet. c. 16), a. 12, provyW wborc fees payable on inteniunlA 

BJU— m. » 
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999. The Ecclesiastical Commissioners may, at the r^uest and 
subject to the approval of the incumbent or other person interested, 
a«ree with any burial authority for a payment, periodical or other, 
wise, in commutation of the above-mentioned fees other than for 
services rendered, and an agreement so approved will he binding on 
the persons for the time being interested, and the burial authority 
may make accordingly any payment so agreed upon. Where the fees 
are paid to an incumbent, or person claiming through or under him, 
the Commissioners are to apply the commutation money in the first 
instance to such compensation of the existing incumoent as the> 
may deem equitable, regard being had to all the oircumstances of 
the case, and the residue, if any, for the augmentation of the 
benefice (t). 

1000. No fee other than fees payable to a sexton for services 
rendered by him (k) is payable to any clerk or other ecclesiastical 
officer in respect of interments in a burial ground maintained by a 
burial authority (1). 

1001. Before the Burial Act, 1900, the vestry or meeting in 
the nature of a vestry had power, with the consent of the bishop, 
to substitute a fixed annual sum for the fees payable under the 
Burial Acts to the incumbent, clerk, and sexton, and other persons 
and bodies respectively ; and in such case the fees which would other- 
wise have been payable to the incumbent, clerk etc., became payable 
to the burial board, and the burial board were required to make 
the fixed payments to the person or persons entitl^ (m). 

The Burial Act, 1900, repealed the enactment by which the 
foregoing provisions were made, but contains a sub-section applying 


or fur any monument, gravestone etc., in the burial m>und of any parisli 
fur which a burial grouna was provided under the Act of 1852, were by law or 
custom payable to the churchwardens, or to trustees or others, for the payment 
of an annuity or stiMnd to the incumbent or minister, or any other parochial 
purtKMe, or the dia^arge of any debt or liability, like fees should be payable 
in the burial gi'ound provided under the Act, and be collected and paid over by 
the burial board. In JH, ▼. Sf. Maryi^nt Ymtry, [1885] 1 ^ B. 771, C.A., burial 
fees applicable under a local Act to the repair of a parish chundi were held to 
come within s. 36 of the Act of 1852. 8. 50 of tlie Act of 1852. which is 
repealed by the Act of 1900 as regards burial grounds under burial authorities, 
provided that ** where under any local Act feeo on interments in any burial 
ground of auv parish are payable to the churchwardens of such parish, or to any 
trustees or other persons, for the purpose of enabling them to My an annuity 
or stipend to the incumbent or minister, the fees which under tnia Act, or any 
Act routing to any osmetery company, would on the interment in the cemetery 
of any company of any body brought from such pariah be payaUe to aucK 
incumbent or minuter, shall m payable to the said church waroons, truateaa, or 
persons, and any aurplus of such fees whidi may remain in their hands after 
psymetit of such annuity or stipend shall be paid to su^ incumbent or 
minister.** The aeotion is hopelessly ungrammatioal, end its meening far from 
clsar. 

(•) Burial Act, 1800 (63 A 6i Tict o. 15), a. 3(4) (H). 

(h) Aa to the sexton*! leea lor aerricea rondered, aea np. 478, 480, ante. 

(I) Burial Act, 1800 (S3 A 04 Viet. e. 13), a. 3(3), wU<di pcovidea alao for 
the payment of compeMtioa to oUrka and ecdeaUatiiial offioaro anffering 
pecuniary kwa in ooneMUMica of ita proviaioiia. 

<m) Burial Act, 1838^13 A 16 Viet c. 63), a, 37, now mMOed by the Burial 
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the provisions of the Act vrith regard to fees to the fixed payments 
in onestion (n). By virtue of this sub-section any clerk to whom 
such fixed payment had theretofore been made ceased as from the 
commencement of the Act of 1900, on January 1, 1901, to be 
entitled to the payment, but became entitled to compensation for 
his consequent loss(o); and any sexton to whom such a fixed 
payment hod been made also ceased as from the same date to be 
entitled to further payment, and was thenceforth entitled to fees for 
services rendered by mm only ( p). The sub-section seems to preserve 
for a time the obligation of the burial board or other burial authority 
with the powers of a burial board to make the fixed payment in the 
case of an incumbent or of churchwardens or trustees, but its effect 
in this respect is very doubtful. 

1002. A burial authority may borrow for the purposes of the 
provisions above referred to as to the commutation of fees other 
than for services rendered, and the payment of compensation to 
clerics and other ecclesiastical officers, in like manner as for the 
provision of a burial ground (q), 

Sub-Sect. 11. — Conveyance of Body to Place of Burial. 

1008. A burial board may make such arrangements as they 
think fit for facilitating the convevance of dead bodies from the 
parish or place of death to the burial ground provided by the 
board, or to any other place of burial, subject to the provisions of 
the Burial Acts and the regulations made thereunder (r); and certain 
cemetery companies, at any rate, are expressly authorised to under- 
take and carry into effect such arrangements subject to such 
provisions and regulations (<). 

1004. There is a provision exempting persons attending the 
funeral of any person buried in a burial ground provided under 


{u) Burial Act, 1900 (63 A 64 Yict c. 16), t. 3(7), providing that ** the pro- 
viaione of thie section, except those as to oollection, shall apply to any fixed 
annual sum substitute for fees in pursuance of s. 37 of the Burial Act, 1862, 
in like manner as they apply to fees.*^ The effect of subas. ( 1 ) — ( 6 ) of the section 
has been already stated at pp. iSO «f eeq.^ ante. The remaining sub-section, ( 6 ), 
mei^ly ^ves borrowing powers for the puiposes of the section, 
fo) Ihd.f s. 3(5), as applied by « 6 ui., s. 3 (7) ; see note (n), supra. 

(p) Ilnd. 

( 9 ) /Aid, s. 3 ( 6 ), which ffiTCs borrowing powers for the purposes of tlie 
section in general terms. The purpoMS mentioned in the text appear to be 
the only purpoees of the section for which it can be intended that money should 
be borrowed. 

(r) Burial Act, 1862 (16 k 16 Yict e. 86 ), s. 41. As to the newer of making 
regulations undw the Burial Acts (which k now vested in tne Local Oovem- 
snent Board), eeep. 637, post Ko geoetal rsgulatioDS with regard to the oon- 
veyiM of b^es to banal groonda nave been issued, but the matter was dealt 
with in a Home Offloe ciremar dated November, 1872 (Brooke Little, Law of 
Burial 3rd ed., p. 708, Appendix A, No. 3). 

(i) Burial Act, 1862 (15 k 16 Yict a s. 41, which gives the power to ** any 

at the aforesaid esmete^ oompeniee.** The expresemn might having regard to 
the lefsimioe to osmetei^ ooinpaiiiee generally in s. 26, be taken as meaning 
any eemeteiy company, though this renders the word ** aforessid saperfliuNis; 
or, having legnrd to s. 7, H might be taken to mean the osroetery oompaniee 
mentioiiea in Bohed. B to the Act of 1862, though only **eeineteiMe,*’ and not 
**emaeteiy eompenise,** axe mentioiied in e, 7. 
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statute for the parish etc. where he died from the payment of 
turnpike tolls (t). There are, however, it is believed, no longer 
any roads subject to turnpike tolls, and the provision appears, 
tWefore, to be obsolete. 

Bbct. 8 , — Urban Authoritie$ with Powers of Bwial Boards* 
Sub-Sect. l^IrUrodudory» 

1005. Urban authorities, that is to say, borough councils and 
non municipal urban district councils, may be invested with the 
functions, more or less modified, of a burial board in the following 
different ways 

^ By Order in Council investing the authority with the functions 
of a burial board. There are two distinct sets of provisions in this 
behalf, the one applicable to borough councils, the other to non- 
municipal urban district councils; 

(2) By a resolution of the vestry of a parish in the district under 
8 . 41) of the Local Government Act, 1858 (w), as re-enacted in the 
rublic Health Act. 1875 (r); 

(3) By the transfer of the functions of a burial board to the urban 
authority under s. 44 of the Sanitary Act, 18G6 (tt'), as re-enacted 
in the Public Health Act, 1875 (x) ; 

(4) By the transfer of the functions of a burial board to the urban 
authority under s. 62 of the Local Government Act, 1894 (//) ; 

(5) By provision in a local Act or in a statutory order dealing 
with local boundaries. 

These various methods of investing an urban authority with the 
functions of a burial board, and the consequences that ensue where 
they are adopted, which differ in important respects according 
to the method adopted, will be discussed in order. 

8ub-Sbot. 2. — Or«f«r tit Council investing Borough Council with Pouon of 
Burial Board, 

1006. If it appears to His Majesty in Council, upon the petition 
of a borough council stating that an Order in Council has been 
made for closing all or any of the burial grounds of one or more 
parishes wholly or partly within the borough, that there is difficulty 
or inconvenience in providing under the powers of the Burial Act, 
1853 (a), requisite places of burial for the inhabitants of such parish 
or parishes. His Majesty may, by Order in Council, order that 
powers shall be vestw in the trough council for providing such 
places of burial (5). 

Notice of the petition and of tlie time when it will be taken into 
consideration by the Privy Council must be published in the London 

(I) Burisl Aet, 1857 (20 A 21 Yiot o. 61), s. U. See farther, title Hiouwats, 
SriuuBTS Aim Bkidoes. 

(u) 21 A 22 Viot c. 98, e. ^9. 

(v) 38 A S8 Tiot o. 55, «. 343 end Sched. V. 

(w) 29 A 30 Viot a 90, s. 44. 

I 38 A 89 Viot e. 55, s. 343 end Sched. V. 

58 A 57 Viot e. 73, ■. 02. 

I 16 A 17 Viot e. 134. 

, , Buriel Act, 1854 (17 A 18 Viot c. 87), e. 1 . For form cd petition, tsi 
Ba<^olti|Nedie of Forms, Vol. IH. 108. 
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Gazette, and in one of the newspapers usually oirculuting in the 
borough, one month at least before the petition is so considered (c). 

1007. The effect of the Order is that, if the borough council decide 
upon providing one or more burial grounds, they become a burial 
board (d) for that purpose, and the provisions of the Burial Acts 
apply accordingly, subject to some exceptions and modifications, to 
the borough and the borough council, and to any burial ground and 
any places for the reception of the bodies of the dead previously to 
interment which may be provided by the council under the 
Burial Acts, in like manner as they apply to any parish and the 
burial board thereof, and to any burial ground and places for the 
reception of bodies previously to interment provided by such burial 
board (/). 

The express exceptions as regards the application of the Burial 
Acts are that the provisions of those Acts as to the constitution, 
incorporation, meetings, entries of proceedings, and accounts of 
burial boards are not to apply, and that no approval, sanction, or 
authorisation of the vestry of any parish is to be requisite (//). 
Some further modifications (particularly as regards finance) are 
impliedly made by the provisions noticed below. 

The borough council act in the exercise of their functions as a 
burial authority in like manner as in the exercise of their functions 
under the Municipal Corporations Act, 

1008. The burial ground or grounds provided for the borough are 
to be deemed to be provided for such parish or parishes wholly or 
partly within the borough as the borough council may deter mine (t); 
but if, before the Order in Council is made, it appears to His 
Majesty in Council, upon the petition of the borough council or 
otherwise, that any parish wholly or partly within the borough 
is provided with a suflSciont burial ground, the Order in Council 
may direct that no part of such parish shall be assessed towards 
defraying the expenses of the execution of the Burial Acts in the 
borough, and in such case no burial ground provided for tho 
borough is to be deemed to be provided for such parish (^). 

1009. Where the Order in Council provides that a parish wholly 
or partly in the borough is not to be assessed towards the expenses 


(c) Barial Act. 1854 (17 & 18 Viet. c. 87), s. J. 

{d) It is to be observed that the form of expression employed is not that the 
borough council shall have the powers etc. of a burial board, but that they 
** shall be a burial board.*’ This unfortunate turn of expression, however, 
probably means little or nothing more than that they shall nave the functions 
of a burial board. 

(e) As to the provision of mortuaries under the Burial Acts, see pp. 564, 565, 

(/) Burial Act, 1854 (17 A 18 Viet. c. 87), s. 2. 

/5i«f. 

I Ibid,, a 6; Municipal Oorporationa Act, 1882 (45 A 40 Viet. c. 50). a 242 
)ched. IX., whraeby a r^erenoe to that Act is substituted for a reference 
to the Municipal Oorporatioiis Act, 1835 (5 A 6 Will 4. a 76), mentioned in s. 0 
of the Burial Act, 1854. See generally, title liOCAi* OoVEaxMSKT. 

(0 Barial Act, 1854 (17 A 18 Viet. e. 87), a 7. 
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of the execution of the Acts in the borougli, the expenses of the 
council in the matter are to be met by the levy of a separate rate, 
similar in all resjiects to a borough rate, in the residue of the 
borough. In other cases the council may either defray the expenses 
out of the borough fund and borough rate, or may levy a separate 
rate, similar in all respects to a borough rate, for the purpose (f). 

1010. Loans raised by the borough council for the purposes of 
the Burial Acts are to be charged on the moneys out of which their 
expenses in the execution of the Acts are to be paid, and the 
])rovi 8 ion 8 of the Burial Acts as to loans of burial boards are to be 
construed accordingly (m). The council have thus exactly the same 
borrowing powers as an elective burial board, except that, no sanction 
from any vestry or like meeting being required (n), the only sanction 
necessary is that of the Local Government Board. The purposes 
for which the council may borrow are also the same as those for 
which an elective burial board may borrow (o), 

1011. Any surplus of borrowed money or of income from any 
burial ground provided by the council which, if the same were pro- 
vided by a burial board for a parish, would be applicable in aid of 
the poor rate (p) is to be applied in aid of the borough fund or 
rates, or if a separate rate has been levied in parts only of the 
borough by reason of the exemption of any parish or parishes by 
the Order in Council as above mentioned, such surplus must be 
applied rateably towards payment or satisfaction of so much of any 
lK)rough rate or burial rate as is leviable in such parts of the 
borough ( 7 ). 

1012. The cor|)oration of the borough are empowered to hold 
land for the purposes of the Burial Acts ; and where land is pur- 
chased for those purposes, the conveyance is to be taken in the 
name of the corporation. The provisions of the Municipal Corpora- 
tions Act, 1882, as to the sale of corporate laud, apply to the sale of 
such land (r). 


(0 B'lrial Act, 18d4 (17 & 18 Viet c, 87), 88. 3, 0; Burial Act, 1857 (20 A 21 
Viot & 81), 8 . 22. The provisions of these seoiions as to the expeiisos of the 
council are expressed iu yerr lengthy language, but seem to mean no more 
than is stated in the text. The provisions of tiie Municipal Corporations Act, 
1882 (4ft A 46 Viot. 0 . 60). ns to the borough rate are substituted by s. 242 
and Sched, 2X. of that Act for those of the Municipal Corporations Act, 1835 
(ft A 6 Will. 4, o, 76), referred to in the Burial Acta. 

(w) Burial Act, 1854 (17 A 18 Viet. c. 87), s. 3. 

(a) See p, 48ft, ante, 

<e) See pp. 476, 477, 8a. 4 and ft of the Burial Act, 1854 {!7 A 16 Tiot. 

0 . 87), M to borrowitm at a lower rate of interest to pay off existing loans, and 
borrowing to pay on mortMges falling due, extend in terms to a borough 
council conMitutM a burial oemrd by Older in Council. 
ip) See p^ 479, aal€. 

M Burial Act, 1854 (17 A 18 Viot o. 87), s. 8, as amended by Burial Act, 
1857 A 81 Viet e. 81), a. 28. 

(r) littrial Act 1854 (17 A 18 Viet a 87), s. 6. The provisions of the 
Ilunictpsl Oorpoiations Act 1882 (4ft A 46 Viet c. 50), are substituted by s. 242 
Slid Sched. IX of that Act lor those of the Municipal Corporations A^ 1885 
fft A 6 Will. 4, e. 76), raferred to in the Act of 1854. It is expressly provided 
by s. 6 of the Act of 1854 in rslweiice to a. 28 of the Burial Act 1852 (1ft A 
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1018. The borough council may appropriate for the purposes of 
the Burial Acts any land belonging to the corporation of the 
borough, or vested in feofTees, trustees, or others for tiie general 
benefit of the borough, or for any specific charity, but if the latul 
is subject to a charitable use, it can be taken on such conditions 
only as the Chancery Division of the High Court, in the exercise of 
its jurisdiction over charitable trusts, may direct (s), 

SuB-SsOT. 3 . — Order in Council inveeting Non-municipal Urban District 
Council wUh Powers of Burial Board* 

1014. If it appears to His Majesty in Council, upon the petition of 
a non-municipal urban district council stating that their district is 
co-extensive with a district for which it is proposed to provide a 
burial ground, tliat no burial board has been appointed for such 
district, and that an Order in Council has been made for closing 
all or any of the burial grounds within the district. His Majesty 
may, by Order in Council, order that the district council sliall be 
a burial board for their district, and thereupon the council becoino 
a burial board for their district accordingly, and the powers 
and provisions of the Burial Acts, with some exceptions, extend 
to the district and to the council thereof, and to any burial 
ground an<l places for the reception of the bodies of the dead 
previous to interment (a) which may be provided by the council, in 
like manner as to any parish or parishes and the burial board 
thereof and any burial ground and places for the reception of the 
bodies of the dead pending interment provided by such board (/>). 

Notice of the petition and of the time when it will be taken into 
consideration by the Privy Council must be published in the 
London Gazette and a local newspaper one month at least before 
the petition is so considered (c). 

The express exceptions with regard to the application of the 
Burial Acts are that the provisions as to the constitution or 


le Viet. c. 85), that tho signature uf uiotnbers of the council to the conveyance 
of the land sold shall not be necessary, and that the receipt of tho borough 
treasurer for the purchase-monev shall be a sufficient discharge. 

(•) Burial Act, 1854 (17 & 18 Viet. o. 87), 8.11; and see p. 462, ante* As to 
the appropriation of land for the purpose, see further p. 492, post, 

(a) Am to the provision of mortuaries under the Burial Acts, see pp. 50 f, 565, 
post* 

(h) Burial Act, 1857 (20 A 21 Viet. c. 81), s. 4. The section refeis in terms only 
to districts of improvement commissioners and of local boards of health estab. 
lished under the repealed Public Health Act, 1848 (U & 12 Viet. o. 63). It 
thus, besides applying to non-mnnicipol urban districts constituted as Improve- 
ment Act district^ certainly extends to all non -municipal urban districts 
constituted as local government districts under the Public Health Act. 1875 
(38 a 39 Viet c. 55), or the earlier Acts repealed by s. 343 and Scheck V. of that 
Act, See s. G of the repealed Ijocal Oovenimeiit Act, 1858 (2 1 A 22 Viet. c. 98), and 
a 313 of the Public Health Act, 1875. And it is probable that the section wouUl 
be construed as extending to urbau districts constituted under the Ix>cal Govern- 
ment Acts, 1888 and 1894 (51 A 52 Viet c. 41 ; 50 A 57 Viet c. 73). See /t v. 
Barnes Overseers (wrongly reported as B, v. Bamts and others)^ Ex parte Batcliffe 
(1890), IS T. L. & 25 ; and compare the provisions of the Tramways Act, 1870 
(33 A 34 Viet c. 78, s. 3, and Sched. A), oeiining ** local authority," which are 
idaays treated as iticluding non-municipal urban district councils < 
under the Acts of 1888 and 1894. 

(e) Burial Act. 1857 (20 A 21. Vtct c. 81), a. 4, 
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appointment and reaignation of members of burial boards are not to 
apply, and that no approval, sanction, or authorisation of any vestry 
is to 1^ requisite (d). Some further modifications (particularly as 
regards financial matters) are made by the provisions mentioned 
below. 

1015 . Money required by the council for defraying the expense of 
executing the Burial Acts, or for paying any moneys borrowed or 
annuities granted under the authority of those Acts, or any interest 
thereon, or for providing a sinking fund for the repayment thereof, 
may, if the council so think fit (except in the case of a council 
originally constituted as improvement commissioners), be paid out 
of the general district rates leviable in the district for which they 
are constituted a burial board (e); and the council may levy as part 
of the general district rate, or by a separate rate under the name 
and designation of a burial rate to be assessed and recovered in 
libe manner as a general district rate within the district for which 
they act as a burial board, such sums of money as are from time 
to time necessary for such purposes (/). 

Precisely similar provisions apply in the case where the council 
were originally constituted as improvement commissioners, with 
the substitution of the improvement rate for the general district 
rate(/;). But a provisional order under the Public Health Act, 
1875 (/t), substituting a general district rate for an improvement 
rate for the purposes of the expenses of such a council, might have 
the effect of casting the expenses of the council under the Burial 
Acts on the general district rate. 

1016 . The council are to keep distinct accounts of their receipts 
and expenditure as a burial board, and such accounts are to be 
audited by the district auditor (t); and there are provisions for 
the application of surplus income in aid of the rate out of which 
the expenses of the council are payable (k), 

1017 . Where the expenses of the council are payable out of an 
improvement rate or burial rate in the nature of an improvement 


(</) Burial Act, lSd7 (20 & 21 Viet c. 81). s. 4, 

(«) Tbe council cannot as baa been seen, be constituted a burial board by 
Order in Council for any area other than their entire district Tbe provisions 
referred to in tbe text, however, deal also with cases where the council are 
constituted a burial board under s. 49 of the Local Ooveniment Act 1858. 
repealed and re-enacted by Public Health Act. 1875 (38 A 39 Viet o. 55), s. 343 
and Sohed. V. (see p. 489, poti), under which a council may be constitute a 
burial board for part of the district only. 

(/) Burial Act IBOO (23 A 24 Viet. c. 64). s. 1. The section appears to leave 
it open to the oounoil, at their option, to defray their expenses, like an elective 
bunal board, out of the poor rate. 

(a) /5tU, a. 3. 

(A) 38 & 39 Tiot o. 55. a. 206. 

(») Burial Act I860 (23 A 24 Viot e. 64). s. 8. The provisions of this section 
as to audit apply only where the council defimy their expenses in aooordatioe 
with the provisione that Act. But having regard to a. 58 of the liO^ 
Qovemment Act 1894 (56 A 57 Vlot o, 73), the aooounta of the ooun^ in 
relation to the execution of the Burial Aole would in any cane be aubject to 
audit in the usual way. * 

' 5 } BurialAflt 1860 (23 A 91 Viot. a. 64 ), a. A. 
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rate, the council are expressly authorised to borrow on mortgap:e 
of sucli rate, with the approval of the Local Government Board ( 7 ), 
for the purposes of tlie Burial Acts ; and the clauses of the Com- 
missioners Glauses Act, 1847 (m), with respect to the mortgages to 
be executed by the Commissioners, are made applicable to such 
mortgages (n). 

Sttb-Skct. 4 . — Urban Auihtmiy invested witk lowers of Burial Board under 
f. 49 of the Local Qovemment Ad, 18^8. 

1018. In the case of some non-municipal urban districts, the 
vestry of a parish (o) in the district, if they resolve to appoint a 
burial board, have under a modified version of s. 49 of the Local 
Government Act, 1858, contained in Sched. V.,ot the Public 
Health Act, 1875, the option, instead of electing a burial board in 
the usual way, of requiring the district council, or in some 
instances the members of the council representing a particular 
ward of the district, to act as a burial board for the parish ( ;>). 

(/) Substituted for the Treasury by the liocal Authorities (Tieaaury Powers) 
Act, 1906 (6 £dw. 7, c. 33), s. 1. 

(m) 10 A 11 Viet c. 16, ss. 73—88. See pp. 477, 478, ante. 

(n) Burial Act, 1862 (25 A 26 Viet. c. 100). The pi'eamble to the Act states 
that it was passed to remove doubts. It must therefore not be taken as showiti}^ 
that other councils have not ^wer to borrow on the st^curity of the rates 
applicable to their expenses under the Burial Acts by virtue of the enactments 
enabling elective bunal boards to borrow. 

(o) Am to the meaning of *' parish " for this purpose, see the next note. 

(|9) S. 49 of the Lo^ Oovenimerit Act, 1838 (21 A 22 Yict c. 08), as it 
originally stood, was, shortly, to the following effect : In any ** district *'^i.e., 
the district of any local boara — if the vestry of any one or more parish or place 
comprised therein having a known or do6ned boundary adopted tne Burial Act, 
1857 (20 A 21 Viot c. 81), the ** local board an expression that would includo 
a municipal corporation or improvement commissioners acting as local board under 
the Act— might, at the option of the vestry, be the burial Imard for such parish 
or pahshee etc. ; and the expenses were to be defrayed out of rates in the nature 
of general district rates levied in the particular area. But the enactment was 
subject to a proviso to the effect that if the area in question were a ward or 
waras for the election of members of the 1<^1 board, then the members for such 
ward or wards should constitute the burial board. By the Burial Act, 1860 
(23 A 24 Viet. c. 64), the provisions already noticed as to the expenses of local 
boards constituted burial boards, and matters incidental thereto, were made 
(see p. 488, ante), and, as appears by the pr^mble to that Act, these pro- 
visions applied to local boards constituted burial boards under s, 49 of the 
Act of 1858, as well as to local boards constituted burial boards by Oixier in 
Council. By the Public Health Act, 1875 (38 A 39 Viet c. 55), s. 343 ami 
Sched. V., the Act of 1858 was rep^ed, but s. 49 of the Act of 1858 was 
** re-enact^” in the following much modified form : When a vestry of 

any^ Mrish comprised in a lorn government district resolves to appoint a 
burial board, the local board may at the option of the vestry be the burial 
board for such |^8h, and all expenses incuired such burial board shall be 
defrayed out of a rate to be levied in such paiw in the same manner as a 

r snd district rate. Provided, that if such parish has been declared a ward 
the election of members d the local board, snch members shall form the 
burial board for the parish, and shall he deem^ to he a burial board elected 
under the Burial Acts for the time being in force.** 

‘ As the teetion in its present form i» confined to pariahee comprised in local 
Mvemment didrids, it can hardly be taken to extend to non-municipal urban 
atstriole conatitnted as Improvement Act districts; and there seems much 
doubt ss to its i^fdicabiilty to non-mmurinal urban districts constitntsd since 
fbf Local Oovenunent Act, 1894 f3C A 57 Viet o. 73), or even under the Local 
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1019 . The expenses of a council acting as a burial board by virtue 
of 6. 49 of the Local Government Act, 1858, may in all cases be 
paid out of a rate to be levied in the same manner as a general 
district rate in the area for which the council act as a burial board. 
The council may, in some cases at least, have the option of paying 
the expenses out of the actual general district rate, provided that 
the incidence of the expenses is confined to the proper area ; but 
they have not the option which they would apparently have if con- 
stituted a burial board by Order in Council of defraying them out of 
the i)Oor rate (q). 

1020. A council, or the members of a council for a ward, acting 
ns a burial board by virtue of s. 49 of the Local Government Act, 
1858, would appear to be subject to the control of the vestry in 
the baiue manner as an elective burial board (7 ). 

8uii-SECr. 6.— Urban Authority invetUd with Power » of Burial Board under 
i. 44 of the Sanitary Act, 18C6. 

1021. The burial board of any district which is included in or 
caiiterminous with an urban district may by resolution of the 
vestry, and by agreement of the burial board and urban authority, 
transfer to that authority all their estate, property, rights, powers, 
duties, and liabilities, and the council will thereafter have such 
powers etc. as if they had been duly appointed a burial board under 
the Burial Acts (a). 


(itAonitnetti Act, ISSB (dl & 62 Viet. c. 41), butwton the coinuienceineut of iLut 
Act and the cointnencoment of the Act of 1894. The circumetance that the 
enactment did not extend to all kinds of lum-municipal urban districts before 
the Acts of 18BS and 1894 differeutiatce the case in this respect from that 
considered at p. 487, ante, Tlie expression parish" in the enactment must 
apparently bo confined in meaning to poor law parish. See the delinition of 
ilie expression iu s. 4 of the Public Health Act, 1875. 

The provisions under which the members of the council repi-csoiiting a 
jKU'ticular ward may be anpoiuted a burial boat'd give rise to numerous questions 
of diiiiculty-~«.|gr., as to toe sources whence tboir expenses are to be defrayed, as 
to the }>osition that arises if the boundaries of the ward are altered, as to 
whether the inembers constitute an independent corporation — which it seems 
useless to discuss in the ahsenco of any authority as to the lines on which these 
provisions should he interpreted. The functions of such a body of members 
could now apparently be transferred to the council as a whole by a resolution of 
the council under a. 02 of the I.oc4tl Oovetumont Act, 1694, leferrcMl to at 
p. 491, /aMf. 

(7) See note (p). p. 489, ante, 

(r) An ui ban authority may, however, be tbomsolves invested with such of the 
functions of the veatrv under tlie Burial Acts as would in the case of a rural 
] arish be exercisable oy the parish council by an order of the Local Oovem- 
uient Board under s. ^ of the Local Ooverumont Act, 1894 (56 & 97 Viet. 
0. 78), though they cannot be inveeted with such of the functions of the 
vestry as would in the case of a rural parish attach to the parish ineetK'g. As 
to the powera of the vestry that in the case of rural fiarishee attadk to the 
parish eoundl and parish meeting respectively, see pp. 494, 495, roet, 

{$) SanitaiT Act, 1866 (29 A 36 Viet. c. 90), s. 44,as re-enacted m an amended 
form by the ^blic Hesdth Act, 1875 (38 A 39 Viet e. 55), e. 343 and Sched. V, 
>Vlicither the meaning of the ceetion is that after the transfer the urban autho- 
rity are to have the funcAiona they would have if oonetituted a burial board by 
Older in Oouneil or Ihoee of an elective burial board is uncertain. As the 
ieetiott oiigisaOy flood it re to r red to **]ooal hoarda** (at that tune a muiiioi^ 
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SiTB-SBor. 0,--- Urban AtUharUu inveiUd with Powera of Burial Board undtt 
a, 62 of the Local Governmefd Act, 1894. 

1022 . AVhere there is a burial board for an area co-ex tensive 
with, or comprised in, an urban district, the urban authority may 
resolve that the powers, duties, property, debts, and liabilities of the 
burial board shall be transferred to the urban authority as from the 
date specified in the resolution, and upon that date the same 
become transferred accordingly, and the burial board cease to exist, 
and the urban authority become their successors (0* 

1023. An urban authority invested with the functions of a burial 
board in this way, except so far as the difference in constitution of 
the two bodies prevents it, stand exactly in the position of the burial 
board to whose functions they have succeeded. Thus, their expenses 
are payable out of the same rates as those of the burial board, t.r., 
the poor rate or a like rate, and not out of the rates on which the 
expenses would fall if the urban authority were constituted a burial 
board by Order in Council (w). Again, the authority are subject 
to the control of the vestry or meeting in the nature of the vestry, 
like the burial board whom they have succeeded {w). 


Sac-SECT. 7. — MUcdlaimnw. 

1024. Urban authorities not infrequently have the functions of a 
burial board by virtue of provisions in local Acts, or in statutory 
orders dealing with local boundaries (a). 

1025. There is a provision in the Burial Act, 1855, the effect of 
which seems to be that an urban authority formed as a local board 
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oorporatiou might be a local board), and provided that after the transfer the 
local board should have the like functions ue if they had been constituted a 
burial board under s. 4 of the Burial Act, 1657 (20 A 21 Viet c. 81). The 
dropping of the latter provision in the re-enactment of the section may have 
been due to the consideration that s. 4 of the Act of 1857 does not extend to 
boroughs and Improvement Act districts, and not to an intention to put the 
authority in the position of an elective burial board. If the promr view is 
that the transfer puts the authority in the position of an urban autnority con- 
stituted a burial ooard by Order in Council, it is a far more satisfactory method 
of transferring the functions of an elective burial board to an uibau authority 
than that next to be mentioned. 

(0 Ix>cal Government Act, 1894 (56 & 57 Viet. o. 73), s. 02 (1). The section 
uses the expressions *• urban district ” and “ council of an urban district,** 
which include not only non -county boroughs and their councils {ibid., s. 21 (3)), 
but also county boroughs and coun^ borough councils {Kirkdale Burial Board 
V. Liverpool Corporation, [1904] 1 Cn. 829). The doubt as to county b<,>roughs 
arose from the provisions of a 35 of Uie Act of 1894. 

(«) R. V. Connah'a Quay Overaeera, [1901] 2 K. B. 174. 

(w) See note (r), p. 490, ante. 

(a) Provisions of the kind are very commonly made in provisional orders for 
the extension of borough boundaries. Such povisioiis usually place the borough 
council in the like position as if they had been constituted a burial board by 
Order in Council. Similar provisions are sometimes inserted in orders ufider 
the Local Government Acts oonstitatiiig or altering non-municipal urban 
districts; As to such orders, see gsDerally title liOOSL OovxBKiiK^rT. S. 19 of 
the Burial Act, 1855 (18 A 19 Viet. o. 128), contains a saviug for the powers etc. 
of ** any local board of health being the burial board of a borough created or 
to exist under or by virtue of any io^ Act of Parliament.** 
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an area eomprising the whole or prt of a rural parish and extend- 
ing beyond &e limits of that parish. 

1028. Not less than fourteen days’ notice must be given of a parish 
meeting at which it is proposed to adopt the Burial Acts (k), and 
any one parochial elector may demand a poll on the question (l), A 
simple majority of those present and voting at the assembly of the 
parish meeting, or, if a poll is taken, of those voting, is sufficient 
to carry the resolution (m). The resolution should in strictness 
take the form of a resolution that a burial ground be provided for 
the parish or other area (a). 

A copy of the resolution adopting the Acts must be sent to the 
Local Government Board (o). 

1029. Where the Burial Acts are in force for an entire rural AutAorityto 
parish having a parish council, the parish council act as the burial execute Aoti. 
authority, and have, subject to the modifications mentioned below, 

the functions of an elective burial board for the parish (p). 

Where the Acts have been adopted after the appointed day under 
the Local Government Act, 18lf4(q), for part of a rural parish 
having a parish council, the council act as the authority for the 
execution of the Acts in all cases (r). 

Where the Acts are in force for part of a parish having a parish 
council, but were adopted for that part before the appointed day 
under the Local Government Act, 1894, the burial board continue 
to act as the burial authority, unless their functions have been trans- 
ferred to the parish council. Such a transfer may be efTecied by a 
resolution either of the burial board, or of a parish meeting held for 
the part of the parish in which the Acts are in force (a). 

^Yhere the Acts are in force for the whole of a rural parish not 
having a parish council, whether the Acts were adopted before or 
after the appointed day, it seems that the parish meeting may, by 
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(Ar) IjocuI Oovernmeot Act, 1894 (56 & 57 Viet, c. 73), Schod. I., Tart 1., 
r« 3. For form of notice, see Encyclopaedia of Forms, Vol. HI., p. 101. 

(0 Ihid., r. 7 (e). 

(m) A simple majority of the vestry is sufficient under the Burial Acts to 
carry a resolution for the provision of a burial ground, and s. 7 (2) of the hoc.il 
Government Act, 1894 (56 A 57 Viet. o. 73), requiring a special majority for 
the adoption of certain of the adoptive Acts, is tberolore inapplicable to the 
Burial Acts. 

(n) See Local Government Act, 1694 (56 A 57 Viet, a 73), s. 7 (6). A 
relation to adopt the Acts would, however, doubtless be effective. For form 
of resolution, see Encyclopiedia of Forms, VoL 111., p. 102. 

(o) Burial Act, 1852 (15 A 16 Viet o. 85), s. 10, as amended, by the substitti- 
tion of the Local Government Board for a Secretary of State, by the Burial Act, 
1900 (63 A 64 Viet o. 15), a 4. 

(p) Where there was a burial board in existence for the parish before the 
Lo<m Government Act, 1894 (56 A 57 Viet. c. 73), the functions etc. of the 
board were transferred to the parish council on the cominff into office of that 
council by s. 7 (5) of that Act Where the Acts have been adopted smoe 
the Act of 18IM, the parish comicil are the authority for the execution of 
the Acta by virtue of s. 7 (7). 

(o) The “ appointed day "fell at cv towards the end of 1894 a. 84)» 

(r) Ibid., ■.7(7). 

(s) /5i<A,e.53(l). 
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meaiiYi of an order of the conniy council, be invested with the powers 
of a parish council under the Burial Acts, and thus become them- 
selves the burial authority (f). If this is not done, the Acts must be 
executed by a burial board elected by the parish meeting, and any 
vacancies in such board will be filled up by the parish meeting (u). 

The Acts may theoretically be in force for part only of a rural 
parish not having a parish council, or for the whole or part of a rural 
parish grouped with another parish or parishes under a common 
parish council. These cases, if they exist at all, are very exceptional, 
and the position in the latter case would greatly depend on the 
terms of the grouping order. 

1030. In some cases a parish council, acting as the burial authority 
for part only of their parish, are required to appoint a committee 
for the purpose of the exercise of their powers as burial authority. 

In the first place, where the powers, duties, and liabilities of a 
burial board for part of the parish are transferred to the parish 
council by resolution of the burial board or of a parish meeting for the 
part of the parish in question tinder the provisions already referred 
to (/>), the transfer may be made subject to any conditions with 
res))ect to the execution thereof by means of a committee as to the 
burial board or parish meeting may seem fit, and any such condi- 
tions may be altered by any such parish meeting (c). 

Again, whenever a parish council have any powers and duties 
whicii are to be exercised in a part only of the parish, or in relation 
to property held for the benefit of part of a parish, and that part has a 
defined boundary, the parish council must, if required by a parish 
meeting held for that part, appoint annually to exercise such powers 
and duties a committee consisting partly of members of the 
council and partly of other persons representing the part of the 
parish in question (d) ; and this provision would, no doubt, apply in 
the case of a parUh council acting as burial authority for part of 
their parish. 

The council can, in anv case, appoint a committee for the exercise 
of any of their powers as burial authority under their general powers 
for the appointment of committees (c). 

1031. Where the Burial Acts are in force for the whole of a rural 
parish having a parish council tlie parish meeting are substituted 
for the vestry in cases where under those Acts the consent or 


(0 8. 19 tlO) of Uie Jjocat Oorernment Act, 1894 (66 & 57 Yiot. o. 73). 
enableo the oouaty oouncil, upon the application of the pamh meeting of a 
rural parieh not having a^ pariu oouncil, to confer on that meeting any of the 
powera oonleiTed on a pariah oouncil by the Act Numerous teohnmal diffloul- 
tice arise where an uninoozporate body is invested with powers, like those of a 
burial board, tor the poper execution of which corporate oapacity, or raeoial 
proviaione supplying the want of oornorate oapacity, seem almoat essential. 

(а) The power to elect the burial board and to ^ up vacandee therein is in 
the parish meeting as tnooessors of the vestry s. 19 (4)). 

(б) /6id., a. 63 (1) ; and see p. 493, aatf. 

(c) IhiiL 

(cO i6td., a. 66(8). 

(f) /6id., a. 66 (1). As to oommitteei of pariih ODUBeOi gmiilly, aes title 
l»0CAL ^ 
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approval of, or other act on the part of» the vestry is required in ^ 

relation to any expense or rate (/). The other functions of the Burial 
vestry attach to the parish council themselves (y), and are thus Anthoiltles 
practically abrogated (/i). 

By whom, in the case where the Burial Acts are in force for 
part only of a parish having a parish council, the functions of 

the vestry or meeting in the nature of a vestry are now exercisable ’ 

is uncertain (i). 

1032. Where it is proved to the satisfaction of the county council Control of 
that any part of a rural parish has a defined boundary, and has any [J“' 
property or rights distinct from the rest of the parish, the county nicoUnK for 
council may order that the consent of a parish meeting hold for pait of parish, 
that part of the parish shall be required for any such act or class 


(/) Local Governineiit Act, 1894 (50 & 57 Viet. c. 78), b. 7 (8). 

(f/) y5iW., 8. 6 (1) (a), wlieroby the civil funetioiiB of the vostry, other than 
thoeo transferred to other bodies, were tmusfeired to the pariah oouncit. 

(A) The functions of the vestry under the Burial Acts conipise (in addition 
to their power to adopt the Act and elect the burial boara)'-(i.) the defer- 
tuinatiou of the expenses to be incurred in providing a burial ^ound etc. 
(Buiial Act, 1852 (16 & 16 Viet c. 86), s. 19 ; see p. 475, oafr) ; (ii.) approving 
uflicers* emoluments and (ouor^) the hire of an office (lAA/., s. 15; see p. 469, 
tiuie); (iii.) approving the Dot rowing of money (lAit/., s. 20; see p. 476, ante); 
(iv.) approving contracts for the purchase of lands or of a cemeUuy (i‘6id,, s. 26; 
see p. 460, ante); (v.) approving the alienation of land s. 28 ; soepp. 461, 
462, ante); (vi.) approving the appiopriation of jmrish land (/6i(/.,s. 29; see note (A), 
j). 462, awfe); (vii.) revising fees (»A/d., s. 34; seep. 474, ante); (viii.) approving 
the provision of a mortuary (lAAL, s. 42; see p. 664, ixwf) ; (ix.) apixiiiiting 
aiiditora (/Aid., s. 18 ; see p. 468, ante) ; (x.) approving the addition of unoon- 
seciated ground to a burial ground provided under the Church Building Acts, 
uiid transrerre<l to the burial authority (Burial Act, 1857 (20 & 21 Viet. c. 81), 
s. 7 ; see p. 468, ante) ; (xi.) appraviiig the purchase of a closed oeiiintory 
{ibid.f 6. 26 ; see p. 468, ante). Of these (i.), (ii.), and (tii.) clearly relate to an 
expense or rate, but, in view of the provisions as to borrowing by parish 
councils for the purposes of the adoptive Acts referred to in note (r), p. 496, 
peaf, (iii.) appears to have no application to borrowing by a ])arish council 
lor the purposes of the Burial Acts. Which, if any, of the other powers fall 
within this ontegory is far from clear, (ix.l may probably be regarded as a 
|iower impliedly abolished except as regards elective burial boarda 8ee note (A), 
p. 458, ante, 

(0 There is no provision in the Local Ooveniment Act, 1894 (66 & 67 Viet. o. 
73), referring in terms to any power of a vestry or meeting in the nature of a 
vestry for part of a rural parish under the Buriu Acts except that of adopting 
the Acts. It is most difficult to construe s. 6 (1) (a) of the Act, whoieby the civil 
functions of the vest^ ** of a rural parish ** are, with some ex^ptioiis, transferred 
to the parish council, as effecting a transfer of the functions of a vestry or 
meeting in the nature of a vestry for part of a parish ; and it is scarcely loss 
difficult to oonstruo s. 7 (8) of the Act, whereby the powers of tlie vestry 
(including in that expression any meeting of ratepayers or voters) ** of a rural 
parish *' under the adoptive Acts, so far as they relate to any expense or rate, 
are transferred to the paririi meeting, as effecting a transfer of powers of a vest^ 
or meeting in the nature of a veetry for part of a iNuisb. At the same time, in 
view of the provisions of a 7 (4} of the Act, whereby the power of adopting the 
Burial Acts for part of a rural parish (where that part is an area for whicn t^ 
adoption of the Acts is autiioriiM) is tnmsferred from the vestry or meeting in 
the nature of a vestry to a parish meeting lor the part of the pariidi, it may be 
that the Act of 1894 shofuld be construed as effecting by implication a transfer 
of some at least of the other powers of such a vestry or meetuig in theiiatuie ol 
a vestiy, partiealarly where the Acts have been adopted rinco the commg into 
epenUhm of the Act of 1891. 
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of acta of the pariah council afTecting the said property or rights as 
ia specified in the order (k). A parish council acting as burial 
authority for pari of their parish may thus be subjected to any 
extent that may be thought desirable to the control of a parish 
meeting for that part of the parish. 

1038. A parish council acting in the execution of the Burial Acta 
raise the funds they require to meet expenditure under the Acts by 
means of precepts or certificates to the overseers ((), which the 
overseers meet out of the poor rate, or, where the Acta are in force 
lor part of the parish, out of an addition to the poor rate or a 
separate rate in the nature of a poor rate, in the same way as if the 
precept or certificate were that of a burial board (m). 

A parish council must not, without the consent of a parish 
meeting, incur expenses or liabilities which will involve the raising 
by a rate in any local financial year of a sum greater than a rate of 
threepence in the pound would have produced if the Agricultural 
Bates Act, 1896 («), had not passed (o), or which will involve a loan (p). 

Besides the above-mentioned limitation on the expenses and 
liabilities that may be incurred by a parish council, there is a 
limitation on the amount of the rate that may be levied to meet 
such expenses and liabilities. But expenses under the adoptive 
Acts are expressly excluded from the operation of this limitation (q). 

1034. The provisions regulating the borrowing of money by a 
burial board are not applicable to a parish council acting in the 
execution of the Burial Acts, but the council may borrow for 
purposes of these Acts in the same way that they may borrow for 
other purposes (r). 


(k) liooal Oovemmeiit Act, 1894 (66 & 67 Viet. c. 73), 8. 37. 

(/} It is not clear whether the power of the council to issue such precepts or 
certificates is to be regarded as derived from the provisions of the Burial Acts 
authorising the issue of certificates to the overseers by a burial board (see p. 476, 
avt€), or fn>in the provisions of the Local Oovemment Act, 1894 (56 & 67 
Viet 0. 73), s. 11, giving the parish council a general p>wer to laise the funds 
they require by means of precepts to the overseers. The question becomes of 
practical importance where it is necossary to enforce the precept, as under s. 1 1 
of the Act of 1894 the council have a remedy of a summary character. 

(m) Thia follows from «6rcf., a. 7 (6), which provides that the Act shall not 
alter the inoidenoe of charge of any rate levied to defray expenses incurred 
under any of the adoptive Acts, and that any such rate shall be made and 
charged at heretofore. 

(n) 69 A 60 Viet o, 16. 

(o) J.s., if agricultural land were still rateable to the poor rate and other 
like ratea at the same rate in the pound as other property. See title Bates akj> 
Eativo. 

( p} The statement in the text gives what appears to be the effect of s. 1 1 (1> 
of ^e Local Oovemment Act 1894 (66 A 67 Viot c. 73). as amended by s. 8 
of the Agricultural Bate# Act, 1896 (59 A 60 Viet c. IG). It is to be obsOTed 
that the prohibition is against the incurring of expense, not against the raising 
of a rate. The distiuotion may be very important as regards the oonsequencee 
where the prohibition ie infringed, and also as regards the effect of m pro- 
hibition in regard to liabilitiea, in damagM for tort involuntary inourrr. 

(9) Local CmeraniMit Act I8M (66 A 57 viot c. 73), s. 11 (3), amended by 
the Agricultural Batse Act IM (66 A 60 Viot c. 16), e. 8. 

(r) Local Oovemment A^ 1694 (66A57 Viot 0. 73), s. 12, which, in oonjuno* 
wt with ttiA, a. ll« legulateo fbe bonowing of money if a pamdi eomiQil^ 
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1035. The general provisions of the Local Government Act, 1894, 
enabling a parish council to acquire land, including the provisions 
enabling the land to be acquired compulsorily if need be, are avail, 
able to the council with reference to land required by them for the 
purposes of the Burial Acts (<). 

The general provisions with regard to the alienation by a parish 
council of land acquired by such a council under the powers of the 
Local Government Act, 1894 (0» are applicable to land acquired 
under those powers for any purpose, including the purposes of the 
Burial Acts, and it is questionable whether the powers of the last- 
mentioned Acts for the alienation of land have any application to 
land BO acquired (^i). 

Parish councils have general powers for the alienation of land 
vested in them, but not acquired under the powers of the Local 
Government Act, 1894 (b) ; and these powers would seem to be 
applicable to land held by them for the purposes of the Burial 
Acts (c). But the provisions of the Burial Acts as to the alienation 
of land also apply to land held by a parish council which was 
acquired under the powers of those Acts. 


gives the council borrowing powers — (a) for purchasing laud etc. ; “(b) for 
any purp^ for which the council are authorised to ix>rrow under any of 
the adoptive Acts** ; and (c) for any permanent work or other thing which the 
council are authori^ to execute or do, and the cost of which ought, in the 
opinion of the sanctioning bodies, to be spread over a term of years. The 
Act further provides that a parish council shall not borrow for the purposes of 
any of the adoptive Acts otherwise than in accordance with the Act of 1894, 
but that the cha^e for the purpose of any of the adoptive Acts shall ultimately 
be on the rate applicable to the purposes of that Act {ibid,, s. 12 (S)). The Local 
Government Board regard the parish council as authorised by this section to 
borrow for purposes of the adoptive Acts for which borrowing is not authorised 
by those Acte. 

(«) Local Government Act, 1894 (56 A 67 Viet. c. 73), s. 9. Bee title 
Local Government. 

(0 See the modiBed version of s. 11 of the Allotments Act, 1887 (50 A 51 
Viet. o. 48), scheduled to the order of the Local Government Board of Afay 22, 
1895, made pursuant to s. 9 of the Local Government Act, 1894 (56 A 67 Viet 
o. 73) (SUt B. and O., 1894, p. 568). 

(a) As to the powers of the Burial Acts for the alienation of land, ^ pp. 461, 
46^ ante. The question whether those powers apply to land acquired for the 
purpoees of the Acts under the powers of the Act of 1894 is perhaps merely 
acaaemio, sinoe so far as the provisions of the modified version of s. 11 of the 
Allotments Act, 1887 (50 A 51 Viet o. 48). referred to in the preceding note, 
are inconsistent with tnoee of the Burial Acts, they would clearly override them 
in the case of land acquired under the powers of the Act of 1894. It might be 
difficult to determine in a particular case whether land acquired voluntarily 
by a pariah oonneil for the purposes of the Burial Acts had been so acquired 
under the powers of those Acm or of the Act of 1894. 

The reametions in reference to the alienation of land that haa onoe formed 
part of a burial ground referred to p. 462, atUe, apply, no doubt, under which* 
ever power the land waa acquired. 

(5) Local Oovemment Act, 1894 (56 A 57 'Hot a 73), a. 8 (2). The applica- 
tion of this aub-seotaon to la^-aoguired under the powers of the Act od 1894 
eeenis dsaily aubjeot to the modified version of s* 11 of the Allotments Act, 
1887 (M A 51 Viet e. 48), referred to in note (Q, mqfra, 

(e) !nie restrietaons reftofed to p. 462, ante, would, no doubt, ei^y with 
eencMice to the attenatum undrn these powers of land held lor the pu rp oses 
el the Burial Aeto, 
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Buiual and Obebcation. 


sioT. 4 . 1086. The position o! a parish meeting acting as burial authority 

Bmisl for their parish by virtue of an order of the county council investing 
AutbcriUes thetu with the powers of a parish council in that behalf differs in 
under the Botne respects from that of a parish council acting as a burial 
BuridAi^ autlmiity. 

in Rural parish meeting raise the funds they require for the purposes 

of the Burial Acts by means of precepts to the overseers, which the 
I’Afith nmu overseers meet out of the poor rate (d). 

Tlie expenditure of the parish meeting is limited by a provision 
iiutboHty. the Local G overnmen t Act, 1894 (<?), which must now apparently (/) 

i.imitatioD on be read as enacting that the sum raised by means of a rate for 
eipenditnre. defraying the expenses of the parish meeting (when added to 
expenses under any of the adoptive Acts) must not exceed in any local 
financial year the amount which a rate of sixpence in the pound 
would have produced if the Agricultural Rates Act, 180G, had not 
passed. 

norrowtog In the absence of express provision in the order of tlie county 
)»owen, council dealing with the matter, doubt might arise as to how far the 

llmd!”*" investing of the parish meeting with the powers of a parish council 
under the Burial Acts necessarily had the effect of investing them 
will I the powers of a parish council as to borrowing money and 
dealing with land ( 7 ). 

Committee. The parish meeting may appoint a committee for the purposes of 
their powers as burial authority under their general powers for the 
aiqioiutment of committees {h). 


Ilurial board 
for entire 
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1037. The iKisition of a burial board for an entire rural parish 
not having a parish council appears to be exactly the same as that 
of an elective burial board for an urban parish, except that all the 
powers under the Burial Acts exercisable by the vestry in the case 
of an urban parish, including the power of electing the burial board, 
Attac'h to the parish meeting (i), and that possibly the expenses of 
the burial board must be included in computing the maximum 
amount which may be raised to meet the expenses of the parish 
im eting under the provisions referred to in the preceding paragraph. 

The [lositioD of a burial board for part of a rural parish under a 
pa) i. h council appears to be exactly that of an elective burial board 
for part of an urban parish, save that some of the functions which 
would attach to the vestry or meeting in the nature of a vestry of 
)>ai*t of an urban parish might be held to be exercisable by the 


{ti) Ab in the cue of the parish oouiioil, it ii doubtful whether the power of 
tUo pariah meeting to iatue auch precepts ehould be regarded u derived from the 
Purud Acts or from the provieions of the I^oosl Qovemment A^ 1894 (d6 4b d7 
Viet. c. 79), s. 11, giving the pariah meeting through their chairman a geneml 
tKiwt>r to roiae funoe. Su note (/}, p. 498, anU, 
it) 66 A 67 Viet c. 73, s. 19(9). 

( ^') Having regard to s. S of the Agricultural Rotec Act 1896 (59 A GO Viet 

0. 16 ). 

(y) The iiitriusio dtffioultiee attendant on dealing with land bv a parish 
meeting coneequent on its not beiiig m body ooipotSste ore putmily, though 
inmlequately, met by provisioos in s. 19 (6), (iV of the Local Oovetnaieiit A^ 
1894 (66A67 Viet o. 79). 

U) /M., 0.29 (9). 

(0 /lid,, S. 19 (4). 
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parish meeting for the part of &e parish or possibly by the parish 
council (Af). 

8eot. 5 . — Joint Committeei with Power$ of Burial Boards. 

1038. Where the area under a then existing burial board was 
not alter the appointed day under the Local Government Act, 
1894 (/), compris^ within one rural parish, the powers and duties 
of the board were transferred to the parish councils of the rural 
parishes wholly or partly comprised in that area, or where the area 
was partly comprise in an urban district to those parish councils 
and the urban authority, and became exercisable by a joint com- 
mittee appointed by those councils ; and where any such rural 
parish has not a parish council, the parish meeting is for this 
purpose substituted for the parish council (m). 

1039. If any difference arises as to the constitution of such a 
joint committ^, it may be determined by order of the Local 
Government Board (n). 

The quorum, proceedings, and place of meeting of the committee, 
whether within or without the area for which they act, may be 
determined by regulations of the appointing bodies, but, subject to 
any such regulations, are to be suen as the committee direct. The 
chairman at any meeting of the committee has a second or casting 
vote (o). 

1040. Where such a committee for the purposes of the Burial 
Acts is appointed, any expenses incurred in carrying out those 
purposes are to be defrayed, any money borrowed for those purposes 
IB to be borrowed, and any receipts arising from those purposes are 


(ii;) See p. 495, unit, 

([) 56 & 57 Viet. 0 . 73, The " appointed day,** for the puiposes of the Act, 
occurred at different date*, all at or towards the end of 1S94, in different 
localities and for different nurposM (ibid., a 84). 

(m) Ibid., a. 53 (2), whico provides that the powers etc. shall be exercisable 
by the joint committee ** until other provision is made in pursuance of this 
Act** Such other proviidon may m made in various ways, e.y., by an 
order dealing with local boundaries, by an order grouping parishes under a 
common parish oouncil, by au order under s. 69, or poasibly by an order under 
s. 53 (4), of the Act (as to which see p. 505, jwBt), altering the area tor which 
the Burial Acta are in force. Most of the Joint committees established by 
s. 53 (2), however, continue iu existence. In some instances similar joint 
committees have been established since 1894 by provisions in orders dealing 
with local boundaries. It is to be observed that, in the absenoe of such pro. 
visioiis, an order dealing with local boundaries, and leading to a state of things 
rimilar to that contem]uated by a. 63 (2), will not bring that sub-section into 
operation. As to the consequences of the transfer effected by the sub-aection 
as regards prmierty etc., see p. 504, pott. 

(n) Loosi Cwvemment (Joint Committees) Act, 1897 (60 A 61 Viet, a 40), 
a 1 (2). 8. 57 of the Local Government Act, 1894 (56 A 57 Viet a 73), 
which deals genoraUy wi^ joint oommittees for the purposes of that Act, 
is inapplicable to a joint committee eatablished under a 53 (2) for purposes of 
the Burial Acts ; ana the provisions stated in the text are the only provisions as 
to the constittttioii of such oomTnittoes. 

(e) Local Government (Joint Committees) Act, 1897 (jW A 61 Viet. c. 4<ij, 

i (f ) (o)t ing Part iV. of Sched. L of the Local (iovemment Act. 1894 
^ A 57 Vicst 0. 7^, to the oommittea The text states what appears to be the 
effect of that Part ae eo appUeth 
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to be divided, by the appointing bodies in such proportion as they 
may agree on, or, in default of agreement, as may be determined 
by the county council, or, if one of the appointing bodies is the 
council of a county borough, by the Local Government Board (p). 

The consent of the Local Government Board is required to the 
borrowing by any of the appointing bodies for the purposes of the 
Burial Acts ; that consent is conclusive as to the power of the body 
in question to borrow; and no other consent is required either 
under the Burial Acts, or the Local Government Act, 1894, or any 
other Act. And where a parish meeting are an appointing body, 
they have the same power of borrowing for the purposes of the 
Burial Acts as a parish council would have(q). 

1041. There is no provision as to the body by which the functions 
of the vestry or meeting in the nature of a vestry under the 
Burial Acts are to be exercised in cases where the functions of a 
burial board are exercised by a joint committee ; and the question 
in whom these functions are vested is completely uncertain (r). 

Sect. 6. — Burial Authoritua under Burial Acts for Areas in London, 

1042. In London, outside the City, the Burial Acts were by the 
London (Adoptive Acts) Scheme, 1900 (s), declared to be as from the 

(p) liocal Ooveinment (Joint Coinmittees) Act, 1897 (fiO & 61 Viet. c. 40), 
n, 1 (1) (a). Though the appointing bodies are thus to contribute to the expenses 
of tlie execution of the Acts, there is no express provision giving those bodies 
power to obtain money for the purpose. Probably each apjwinting body must 
be taken to have, os regards so much of the urea for which the Burial Acts 
are in force as is within their jurisdiction, the same powers of raising money 
that they would have if the functions of the burial board had been transferred 
to them alone. See Jenkin, Overseers’ Manual, 3rd ed., p. 344, referring to an 
unreported case of It, v. Uaimborough Overtem (1901). 

(7) Local Government (Joint Committees) Act, 1897 (60 & 61 Viet. c. 40), 
s. 1 (1) (h), (3). In the case of a parish council or parish meeting the ordinary 
borrowing powers of a j^arish council are clearly avauahle, subject to the circum* 
stance that no sanction save that of the Local Ooveniment Board is required, 
sinoe a parish council borrow in the same way whether their power to borrow 
if derived from the Burial Acts or not. Bee p. 496, ante. In the cose of an 
urban authority there is some difficulty; hut probably the urban authority 
must he taken to have the borrowing powers of the burial board whose 
functions were transferred to them jointly with the other appointing bodies, 
except, of course, that no consent to the exercise of those powers save that 
of the Xiooal Government Board will be required, and that the loan must be 
raised on the security of, and repaid out of, the rates out of which the con- 
tributions of the authority towards the cuiTent expenses of the execution of the 
Burial Acta are payable. 

(r) The oonaiderationa bearing on the queation differ in different cases. Where 
the burial board were ori^nally constituted for a poor law paridi which, being 
partly urban and partly rural when the Local Government Aot, 1894 (56 A 57 
Viet. c. 73), came mto operatioin, was divided as from that time into two poor 
law i^isbee either by the direct operation of that Act or by order nnder it— and 
this is the common^ case — a plausible, if not very logical, view is t^t the 
fonctiona of the veatry are to be exercised jointly by the parish oouncU or pariah 
meeting of the rural perish and by the veetry of the urban parish. But it would 
be difficult to arrive ei a eimilar result if the area of the bmrial board was not a 
poor law parish, but, say, an ecclesiastical pariah forming part of a poor law 
parish. Again, the case of a ioint burial boiurd presents epeoal features. The 
control of the vestry^ over the borrowing power* of the burial authority is 
abrogated by the provisiont as to borrowing referred to lepra. 

(1) Hade under the London Govenunent Aot» 1899 (83 9 88 Tiot 0. 14), and 
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appointed day under the London Government Act, 1899 (t), in force 
throughout certain speciiied metropolitan boroughs, to be in force 
in specified parts of other metropolitan boroughs, and not to be 
in force in any part of the remaining metropolitan boroughs. 

In the case of a metropolitan borough in which the Burial Acts 
were thus declared not to be in force, or to be in force in part of the 
borough only, the Acts may be brought into force throughout the 
borough or in the residue of the borough, as the case may be. by 
Order in Council in the same way that they may be put in force 
by Order in Council in a municipal borough (v ) ; and it seems that, 
speaking generally (a), this is the only way in which the Acts can 
be brought into force in any area in the county of London in which 
they were declared not to be in force by ihe above-uientioned 
scheme {h ) . 

1043. Partly by the London (Adoptive Acts) Scheme, 1900, 
referred to in the preceding paragraph, and partly by the London 
Government Act, 1899, the functions etc. of the then existing 
authorities acting in the execution of the Burial Acts in London 
outside the City were, as from the a{)pointed day under that Act (c), 
transferred to the councils of the metropolitan boroughs for which, 
or for parts of which, the Acts were by that scheme declared to be 
in force (d). 


conlirintxl by Order in Council of August 7, 1900 (Stat. It. and O. Hev., I9f)4, 
Vol. VIII., London County, p. 28). See nrt. 4 (1) and Schod. V. Schomos under 
the Act W) confirmed have statutory force. See s. 16 (6) of tho Act of 1899 ; 
Municipal CorjKjrations Act, 1882 (4o A; 46 Vict. c. 00), s. 213 (5); luBtiiate. of 
Patent AgenU v, Locku’ood, n804] A. C. 347. 

(<) The appointed day under the Act for this nur|>o«e was November 9, 1900. 
See Metropolitan Boroughs fFiret Election and Firet Meeting) Order in Coum-il, 
1900, arts. 4, 7 (1), and two Orders of the I^ord President of the Council of Otfto- 
l>er 18, 1900 (Stat. tt. and 0. llev., 1904, Vol. VIII., London County, p. 37 ; 
Stat R and 0., 1900, p. 385). 

(a) See D. 484, ante. 

(a) No aoubt alterations in an area in which tho Acts are in force might he 
effected by incidental provisions in an order altering parish boundaries or the 
like. 

(b) The London Government Act, 1899 (62 & 63 Vict. c. 14), s. 4, provides 
that any of the adoptive Acts may he adopted in a metrofK>litan oorougli 
in like manner as in a borough outside Tx)ndon, and not otherwise, and 
where any of the adoptive Acts adopted before the appointed day does not 
extend to the whole borough, the Act may be adopted in tne rest of toe borough 
in like manner as if it were a separate borough and the borough council were 
Uie council the^f." An^ doubt as to the method of adopting the Burial Acts 
intended to be introduced in London by this sub-section seems to be removed 
by a provision in art. 4 (2) of the London (Adoptive Acts) Scheme, 1900 (see 
note («), p. 500, ante), that for the purposes of the Act of 1899 and of the scheme 
** the making of an Older in Council pursuant to a petition by the council of a 
metropolitan borough under s. 1 of the Burial Act, 1854 [17 & 18 Vict c. 87], 
as applied by tho Act, shall be deemed an adoption of the Burial Acts.'* 

fc) See note (0* eupta. 

The provisions of the Burial Acts njferred to pp. 451, 452, etnfe, under 
which elective burial boards could be established for parishes and other areas, 
applied in London outside the City substantially as elsewhere; and (except in 
Woolwich, where the local board acted as a burial board) there was oefote the 
Local Government Act, 1894 (56 & 67 Vict c. 73). no enactinent enabling 
any form of executive authority for the purposes of the Burial Acts other 
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On the adoption of the Acts for a metropolitan borough or the 
residue of a metropolitan borough in part of which^ the Acts are 
already in force the metropolitan borough council become the 
burial authority (e). 

Consequently, in all cases where the Burial Acts are in force in 
London outside the City, the metropolitan borough council are the 
burial authority, and as such have, with some modihcations, the 
functions of an elective burial board. 

Where the Acts are in force in part only of a metropolitan borough, 
councillors representing wards in which the Acts are not in force 
must not be members of any committee of the council appointed 
for the purposes of the Acts (/). 

1044. In most, if not in all, cases, a metropolitan borough council, 
acting in the execution of the Burial Acts, are free from the control 
of any vestry or like meeting (q). 

1045. The expenses of a metropolitan borough council in the 
execution of the Burial Acts fall on the general rate, subject, how< 
ever, to provisions securing that the incidence of such expenses 
shall be confined to the area for which the Acts are in force (h). 

The council of a metropolitan borough in which, or in any part 
of which, the Burial Acta are or were f or the time being in force, 
have, and are to be deemed always to have had, power to borrow 
for any purpose for which burial boards are authorised to borrow, 
and in like manner and subject to the like consent and approval, 


than an ahctive burial board to be established in London outside the City. 
8. 33 of the Local Goverumeut Act, lti04, was, however, rightly or wrongly, 
regarded as authorising the substitution of administrative vestries for burial 
b<wrds in London by oi'ders of the Local Government Board ; and before the 
London Government Act, 1899 (62 & 63 Yiot. o. 14), the execution of the Burial 
Acts was in many oases in the hands of administrative vestries under ordeia of 
the kind. The transfer of the functions of those vestries to the metropolitan 
borough councils by the Act of 1899 included, of course, their functions under 
the Burial Acts. The transfer in the case of the remaining elective burial 
boards was effected by the scheme above referred to in pursuance of s. 4 (2) of 
the Act of 1899. . 

(s) /Wd.. s, 4 (2). 

I /) liondon (Adoptive Acts) Scheme. 1900, art 6. 

(y) Where the Acts were in force before the liondon Government Act, 1899 
(02 A 63 Tict o. 14), for a parish with an elective vestry, which was the normal 
cose, the functions of the vestry under the Burial Acts attached to the elective 
vestry (see Metropolis Management Act, 1835 (18 & 19 Yiot o. 120), s. 8), and 
ooneequenUy passed, under the Act of 1899, to the metropolitan borough oouncil. 
In cases where the Burial Acts were in force before the Act of 1899 for an area 
other than such a parmh, it is diCBoult to &nd any express provision transferring 
to the borough oounoil or abit^ting the functions of the vestry at meeting in 
the nature of a vestry. Provisions in that behalf may, however, be oontamed 
in a eoheme under the Act of 1898 relating to the nartioular borough, and, even 
in the absence of eucfa provisioDS, it might be held that the controlling powers 
of the vestry or meeting had been impll^y abolished. In the case where the 
Acts are brought into xoroo by Order in Gounoil under the provisions above 
rsfsrred to, tbere can be little oonbt that the metropolitan borough oouncil aie 
free from control by any body in the nature of a vestry. 

(M London Oovemment Act, 1899 (^ A 63 Yiot. e. 14), a. 10; London 
(Bioiim) Scheme, 190L co nfirm ed by Order in Oouncil of March 9, 1901 ^at. 
8. anAO. Bev., 1904, YoL YIH., h^mda^ County, p. 84). * 



Part VI.— Provisior ot Buiual GROtrKDS Vkder Burial Acts 


508 


but upon the securify of the general rate of the parish or parishes 
in which the Acts are or were at the date of the borrowing iu 
force. But this provision is not to be construed as requiring the 
consent or approval of any vestry to any borrowing for the purposes 
of the Burial Acts (t). 
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1046. It seems that a metropolitan borough council cannot, London- 
under the general provisions enabling them to acquire land (j), ^cqaisition of 
obtain power to take land compulsorily for the purposes of the 
Burial Acts {k). The powers of the council for the acquisition of 
/and for those purposes appear, therefore, to be those of an elective 


burial board only. 


1047. The Corporation of the City of London, as successors of cfiy of 
the City of London Commissioners of Sewers (/), have the functions ix)ndon. 
of a burial hoard for the City under special legislation to which it 
is beyond the scope of this title to refer in detail (m). 


Sect. 7. — Miscellaneotu. 

1046. The Local Government Act, 1894 («), comprises several ProTWonson 
sections containing general provisions as to the consequences of a truufer of 
transfer of functions from one body to another under that Act(f>). under Local 
These provisions apply where a transfer of the functions of a Qovemmcnt 
burial board to a parish council, or to a parish council or parish Act,l8S4. 


(}) liondon Adoptive Acts (Borrowi:ig) Scheme, 1901, made under the Loudon 
Govornment Act, 1899 (02 & 63 Viet. c. 14), and confimed by Order in Council 
of January 29, 1904 (Stat. R, and 0. Re?., 1904, Vol. VIIL, p. 648). As to the 
statutory force of the scheme, which is oxpiessed to have been framed for the 
roinoyal of doubts, see note («), p. 600, ante, 

(J) London Oovemment Act, 1899 if 02 & 03 Viet. c. 14), s. 6 (2) and Sebed. 11. , 
Part II., applying s. 06 of the Local Government Act, 1888 (61 & 62 Viet. c. 41). 
(A) Thie is the view taken by the Local Government Board on this subject. 

(/) Under the City of London Sewers Act, 1897 (60 & 01 Viot c. oxxxiu.). 

(fit) Burial Act, 1862 (16 & 10 Viet. o. 66), s. 43 ; City of London Burial Act, 
1857 (20 & 21 Viet. c. 36), some provisions of whioJi are repealed by the Burial 
Act, 1900 (03 & 64 Viet. c. 16) ; and see the City of London (Union of Parishes) 
Act, 1907 (7 £dw. 7, o. cxl). Provisions as to ohurchyards and burial grounds 
ill the City are contained in the City of I^ondon Sowers Acts, 1848 and 1861 
<11 & 12 Viet. c. clxiii., s. 110; 14 & 16 Viet c. xci., ss. 32—30). See title 
Mstropolts. 

(n) 66 & 67 Viet c. 73. 

(o) It is beyond the scope of this article to discuss these sections, as to 
which see title Local OovEUNiiBirT. The matters with which they deal are 
briefly as follows S. 67 provides for the automatic transfer of property and 
liabiUties upon the transfer of powers and duties by the Act 8. 66 provides 
for the adjustment of property etc. by agreement or arbitration between autho> 
rities affected fay the Act or things done under the Act S. 69 gives county 
councils and county borough ooundls large powers for dealing with matters 
fuising outof anyaiteration of area made by tne Act These powers were held 
in B. V. Durham County Council (1897), Local Government Chronicle, 1897, p. 70, 
to extend to altering an area lor wludi the Buiial Acts were in foroe. o. 70 
provides a summary method for the determinatbu of questions as to whether 
powers etc. are cur are not tiansferred. 8. 61 ooutaiDS provisions as to existiog 
officers of bodies whose functions m transferred, including provisums lor 
the oompenaatkm of officers suffering peeunisry lo« in oonseqoenoe of the Act 
or things done under it And ss. 66—68 oontstn savings for ouiront tatss and 
preoepu, and tiie Hke, pmidtng legal proeeedingi^ soosting oeouritaes, debts, and 
oontraets, existing bye>lawt, oiders, and regulations, eto. 
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meeting jointly with another authority or other authorities, was 
effect by the direct operation of the Act (p); and some^ of them 
apply also where a transfer of the functions of a burial board 
to a parish council, parish meeting, or urban authority was or is 
effected in pursuance of the kct{q), though not by its direct 
operation (r). 

The Act further contains a special provision that the property, 
debts, and liabilities of any authority under any of the adoptive 
Acts (among which the Burial Acts are included («) ) whose powers 
are transferred in pursuance of the Act shall continue to be the 
property, debts, and liabilities of the area of that authority, and 
the proceeds of the property shall be credited, and the debts and 
liabilities and the expenses incurred in respect of the powers, duties, 
and liabilities shall be charged, to the account of the rates or con- 
tributions levied in that area, and where that area is situate in 
more than one parish the sums credited to and paid by each parish 
shall 1)6 apportioned in such manner as to give effect to the 
provision (f). 

1049. General provisions as to the consequences of transfer of 
functions from other bodies to the metropolitan borough councils 
under the London Government Act, 1899(a), of the same character 
as the general provisions of the Local Government Act, 1894, 
mentioned in the preceding paragraph, and applicable with refer- 
ence to the transfer of the functions of burial authorities in London 


(f) By the Local Government Act, 1894 (56 A 57 Viet. c. 73), s. 7 (5) or 53 (2). 
See pp, 493, 494, ante. 

(<;) Under »Wd., a, 53 (1) or e. 62 (1), or by an order of the county council 
inventing a pariah meetinff with the mwera of a pariah council for the purposes 
of the Burial Acts under tbid., a. 19 (10). See pp. 491, 493, 494, ante, 

(r) Uow far the enactments expreaara to apply where a change ia effected 
** by '* the Act apply where the change ia effected by an order made or reaolution 
paaM in purauanoe of the Act is not dear. In Ji. v. CmnahU Quay Overteere, 
n901] 2 K. B. 174, Lord Axvsrbtonb, C.J., at p. 178, expressed we opinion 
that 8. 67 applied in a case where the functions of a burial bomtl were trans- 
ferred to an urban authority by resolution under s. 62 ; but the point was 
not seriously argued, nor did the decision turn on it 

S See p. 492, nnU, 

I«ocd Government Act, 1894 (50 57 Viet c, 73), s. 53 (3). The sub- 

section probably appbes to all cases where tho functions of a bunal board have 
been or are transferred either by the direct operation of the Act or by reaolution 
or order under the Act, though, occurring as it doee after aub-aeotiona dealing 
spedfioally with oases where on or as from the appointed day any of the adoptive 
Acts were in force for part only of a rural parish, or for an area oomprisiue the 
whole or part of a rural parish and extending beyond that parish, it might he 
oonstrued as confined to those cases. As property cannot be vested in an 
** area,** the only oonatruotion to be placed on the sub-section which can give it 
due effect is that the property of the burial board whi^ became vested in tlie 
authority or authorities to whom the powers and duties of the burial Wid were 
transferred Is to be administered for the benefit of the inhabitants of the area. 
No poperty vests in a joint oommittee established under a 53 (2) of the Act of 
1694, and therefore the grant of exduaive rights of burial in the burial gtound 
over which the oommittee exercise powers, being the grant of an incorpoieal 
hereditament (aee p. 474, oale}, must be made by the oouncils etc. appointing 
the oommittee, and not by the oommittee, though *the committee may enter into 
a valid oontract for the grant, 
a) 69 ft 63 Ttct. a. li. 
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to the metropolitan borough councils (6), are contained in that Act sect, 7. 
and in orders and schemes made under that Act (c). Miscel- 

laneous. 

1050. Provisions dealing with burial authorities and their areas 

may bo, and frequently are, inserted as consequential provisions in “ 

orders dealing witii the boundaries of parishes and county districts authorities 
made by county and county borough councils and confirmed by the in orders as t« 
Local Government Board under the Local Government Acts, and 
in provisional orders of the Local Government Board under those 
Acts dealing with borough and county boundaries (d). 

County councils, and possibly county borough councils, have also Alt^tion of 
powers independently of other alterations of area for altering an 
area for which the Burial Acts are in force (c). 


(b) As to this transfer, see p. 501, ante. 

(c) See London Oovemment Act, 1899 (62 & 63 Viet. c. 14), ss. 29—31, 33 (2) ; 
Jjondon (Adaptation of Enactments) Order in Council, 1900, of August 7, 1900; 
I.ondon (Miscellaneous) Scheme, 1900, approved by Order in Council of 
August 7, 1900 ; London (Financial Airangements) Scheme, 1900, ajpproved 
by Order in Council of August 7, 1900 ; London (Existing Officers) S^eme, 
lk)0, approved by Order in Council of August 7, 1900 (Stat. R. and O. Rev., 1904, 
Vol. Yin., London County, pp. 21, 26, 75, and 139). The provisions of these 
schemes are in many cases supplement^ in regard to a particular metropolitan 
borough by a specisd scheme under the Act of 1899 relatmg to that borough. 

(d) As to such orders, see title Local Ooverkment. The power to insert 
consoquential provisions in the orders is derived from s. 59 of the Local Govern- 
ment Act, 1888 (51 & 52 Viet. c. 41), and has been held to extend to dealing with 
burial authorities {Ji. v. Durham County Council (1897), X^ocal Oovemment 
Chronicle, 1897, p. 70). Proviaiousof the kind are very usual in provisional orders 
extending boroughs. In It. v. KeighUy Overeeere (1897), Local Government 
Chronicle, 1897, p. 47, part of one of two parishes together forming the area of a 
burial board was transferred to a third parish by an order of a county council 
containing a provision that nothing therein shotud ** affect file area under the 
jurisdiction of any burial board and afterwards another part of the same 
parah was transfeiTed to the same third parish by a provisional older con- 
taining no referonce to burial boards. It was bold that neither order had 
affectM the area subject to the jurisdiction of the bui’ial board. 

(0 ^cal Government Act. 1894 (50 & 67 Viet. c. 73), s. 63 (4) ; “ The county 
council on the application of a parish council may, by order, alter the boundaries 
of any such area if they consider that the alteration can pro])erly be made 
without any undue alteration of the incidence of liability to rates ana contribu- 
tions or of the right to property belonging to the area, regard being bad to any 
oorresTOndiug advantage to persons subject to the liability or entitled to the 
right.'* The expression ** such area " probably means any area under the 
adoptive Acts, tnough it may bo read as confined to the cases, particularly 
dealt with in the earner part of the section, where the area under the adoptive 
Acts on the appointed day either formed part only of a rural parish, or, oom- 
prisiDg such a parish or put thereof, extended beyond the confinee of the parish. 
The expression ** county oouncil" in the Act includes a county borough council 
(ibid.^ B. 75). An urlMn authority, metro)>oiitan borough oouncil, or parish 
meeting may be invested with the power of making on application undfer th^ 
•ub-section (ibid., ss. 19 (10), 33). 
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Part VII.— Cemeteries under Public Health 
(Interments) Act, 1879. 

Sect. 1. — Provision of Cemetery, 

1051 Any local authority within the meaning of the Public Health 
Acts — i,e,f any urban authority or rural district council — may, and 
if required by the Local Government Board must, provide a cemetery 
under the Public Health (Interments) Act, 1879 (/). 

A local authority maintaining a cemetery under the Act of 1879 
are a “burial authority** within the Burial Act, 1900(7), 
subject to the provisions of that Act as to burial authorities 
accordingly (h), 

1052. An urban authority may provide a cemetery under the Act 
of 1879 for a part only of their district, and for that purpose may 
divide their district into parts, and from time to time abolish or 
alter such divisions, and may make a separate assessment on the 


(/) 42 & 43 Viet. c. 31. Tho Act consists of three sections only. 8. I 
provides that the Act shall be construed with the Public Health Act, 
1873. 8. 2 provides, by sub-s. (1), that *‘tho provisions of the principal 
Act [the Public Health Act, 1873], as to a place for the reception of the dead 
before interment, in the principal Act called a mortuary, shall extend to a 
place for the interment of the dead, in this Act called a cemetery ; and the 
purposes of the principal Act shall include the acquisition, construction, and 
maintenance of a cemetery." The remaining sub-sections of s. 2 provide 
that the cemetery may bo oonstrtioted either within, or subject to certain 
conditions without, the district of the local authority (see infra), and empower 
the local autliority to accept donations of land etc. for the purposes of the 
cemetery (see p. 607, post), 8. 3 provides, without more, that ** the Cemeteries 
Clauses Act, 1847 [10 & 11 Yict. c. 65], shall be incorporated with this Act." 
The provisions of the Act of 1876 as to mortuaries are contained in ss. 141 and 
142 of that Act; but of these the only provisions capable of application to a 
cemetery are the following provisions ins. 141 : ** Any local authority may, 
and if required by the Local Oovemment Board shall, provide and nt uu a 
proper place for the reception of dead bodies before interment (in t^s Act 
called a mortuary), and may make bye-laws with respect to the management 
and charges for ue use of the same." The Public Health Act, 1876, does 
not apply to London (ibid., s. 2), nor consequently does the Act of 1879. 

The most important oonaequenoos of the incorporation of the Act of 1679 with 
the Act of 1876 and the provision that the purposes of the Act of 1676 i^all 
be deemed to include the acquisition etc. of a cemetery under the Act of 1879 
are that the expeneee of the local authority in connection with a cemetery 
under that Act are defrayable as expenses under the Act of 1876, and that the 
prorisione of the Act of 1876 and the amending Acts as to Uie acquisition eto. 
of land, including those as to the compulsory acquisition of land, and as 
to the borrowing m money, are available with reference to the cemetery. 

The Oemetenee Olausee Act, 1847 <10 A 11 Yict c. 66), which, subject to 
important ezoeptiona introduced by the Burial Act 1900 (63 ft 64 Yict o. 15), 
appliee to cemeteries under the Act of 1879, by virtue of its incorporation with 
that Act ie discussed at pp. 614 H *07., pmt, and its provisions as applicable to 
oemeteries under the Act of 1879 are acoordingly referred to very shortly in 
the preeent Ftiirt of this title. 

(ol 63 ft 64 Yict OL 16, a. 11. 

(X) The provtsione of the Act applicable to burial authoritlM generally ars 
dealt with np. 460, 462, 466 et s^, 479 «l sff., enls, and ate aocmdiiigly only 
referred to imQttly in the pteemi Fart 
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tlie purpoBOB of a cemetery uoder the Act of 1879 (r) ; and there are 
enactments \vhich in some cases authorise the appropriation of the 
land by the local authority for other purposes, if not required for 
the purposes of the cemetery (a). The powers of the local authority 
for the alienation or appropriation of land acquired for a cemetery 
are, however, subject to some restrictions. 

In the first place, there is a statutory provision to the effect that 
if the land has been consecrated or used for the burial of the dead, 
it must not be sold or disposed of, or used for any purpose other 
than that of a cemetery (b) ; but this prohibition is to some extent 
overridden by later legislation (c). Again, consecrated land cannot 
be divested of its sacred character except by statute, and this 
doctrine operates to prevent the use of the land for purposes other 
than those for which a faculty can be obtained (d). 

There is also a statutory provision to the effect that nnconsecrated 
ground which is maintained by a burial authority and set apart for 
burial must not be applied to any other purpose except by leave 
of the Local Government Board (/•). 

Lastly, if the land has once been set aside for the purposes of 
interment, even though never actually used for that purpose, statu- 
tory provisions apply which in general prevent its being used 
for building either in the hands of the local authority or their 
assignees (/). 

105S« The local authority may lay out and embellish the cemetery, 
and are required to. maintain it. They have powers for the 
construction and improvement of roads in connection with the 
cemetery. They are required to drain the cemetery, and have 
special powers for this purpose, and they are subjected to heavy 
liabilities if they permit water to be fouled by offensive matter from 
the cemetery (y). 

1066. In the exercise of their statutory powers as to the cemetery 
Uie local authority must do as little damage as possible, and they 
are to make compensation for damage done in the exercise of 
those powers (h), 

1057. The local auOiority may, in accordance with the provisions 
of the Public Health Act, 1675, as to bye-laws (i), make bye-laws 


(r) See note (/). P. 506, rmle. 

(o) Pablio Heelth Acts Amendment Act. 1907 (7 £dw. 7, c. 53), a. 95 ; 
Eleotrio Lighting CUttses Act, 1899 (62 A 63 Viet o. 19), Schedule, s. 8. 

(b) Gemeteriee dausee Aot, 1847 (10 ft 11 Viet a 65). e. 9, as applied by the 
Publio Health ^termenta) Act, 1879 (42 ft 43 Viot o. 31) ; and eee p. 515, poii. 

(r) by the proTudons d! the Open Spaces Act, 1906 (6 L o. 25), as 
to which aea pp. 5^ ti fcy., poit, aothoriaing the conveyance or utalisation oi a 
burial gToana lor the purpoM ol an open space. 

(d) £e pp. 423, 424, ante. 

it) Bu^Aot, 1900 (63 ft 64 Viet c. 15). s. 6. 

ly) See pp* 532, 533, poit. 

\f) CemeterieeCUiiaes 1847 (10 ft U Vkt. 0.65), ee. 11—14, 16, 18—22; 
and tee pp. 516, 617, pMt 
(5) nd‘A, e. 17 ; ana aee p. 616, potl. 

(t) Public Health Act, 1876 (88 ft 39 Tiot o. 66). ae. 182-186. As to these 
•eetio&s, which regolsta tha method of making bye-lawe under the Aot ol 1676 . 



P VPvT VII. CbMBTEBIES tJKDEH PUBLIC USALtH (InTEBMENTS) ACT, 


m 


«MfVi rAsnftct to the management of the cemetery and the charges Sect. 1. 
Tr^tR u66(k) The Local Government Board have issued a series Provision of 
of model bye^^^^ of the kind ( 0 ; and the bye-laws in force with Ce^. 
regard to cemeteries under the Act of 1879 usually closely follow 
the model series. 


1058. There is no special enactment as to the rating of cemeteries Bating, 
under the Act of 1879 similar to that applicable to burial grounds 
under the Burial Acts, and the rating of such cemeteries is 
accordingly entirely governed by the general law (m). 


Sect. 2. — Burials in Cemeteries^ Consecration etc. 

1059. The local authority may apply to the bishop to consecrate Consecration 
any portion of the cemetery approved by the Secretary of State ; portion of 
and if they do nob so apply upon request, the Secretary of State 

may make the application in their stead (n). There is not, how- 
ever, as in the case of a burial ground under the Burial Acts (o), any 
provision for appeal if the application is rejected by the bishop. 

1060. In the case of a cemetery provided since the Burial Act, Allotting 
1900, the unconsecrated part of the cemetery must be allotted by the uric?on««cr»teil 
local authority in such manner and in such portions as may be P^**"®®* 
sanctioned by the Secretary of State (p). 

1061. The local authority may at their own expense erect a chapel Erection of 
(not to be consecrated or reserved for a particular denomination) 

in any part of the cemetery which is not consecrated or reserved 
exclusively for a particular denomination, and further chapel 
accommodation may be provided at private expense ( 7 ). 


and tho Acts incorporated therewith, and, inter alia, render the bye-luws 
subject to confirmation by the Local GovemroeDt Board, see title Local 
Qovernhbnt. 

(A) Public Health Act, 1876 (38 ft 39 Yict e. 65), s. HI, as applied by the 
Public Health (Interments) Act, 1879 (42 ft 43 Viet. c. 31), s. 2 (1). See note (/) , 
p. 606, ante. 

(0 Series 14. See Encyclopasdia of Forms, Vol. III., p. 130. The subject- 
matt^ dealt with in the model b 3 'e-laws are — the structure of vaults; the 
prohibition of the burial at one time of more than one body in one grave, 
except in the case of members of one family ; the minimum period within 
whicn ^ves may be reopened for ftesh burials ; the depth of graves ; the 
separation of ooroos from one another; the clc»ing of vaults after bunal 
therein ; the turfing or other covering of graves after burial ; the prevention 
of the interruption of burials by violent or indc^nt behaviour ; the charges to 
be made by the local authority ui respect of burials. 

(m) Subject to what is statM in the text, the observations as to the rating of 
buiial grounds under the Burial Acts (see pp. 466, 466, ante), and on the 
question whether hiuial groimds are ertra eomfnercium (see p« 466, amte), apply 
also to cemeteries under the Act of 1879. 

(f») Burial Act, 1900 (63 ft 64 Viet. o. 16). s. 1 ; Cemeteries Olaiises Act, 1847 
(10 ft 11 Viot a 66), as. 23, 84 ; and see p. 466, ante ; p. 611, poet, 

(o) See p. 467, ante. ^ 

ip) Bunal Act, 1900 (63 ft 64 Viet c. 16). s. 9, applying a 7 of the Bunal 
Act 1863 (16 ft 17 Tiot c. 184). The effect of these provisions is fuUy stated at 
p. 467, ante. See also Cemeteries Clauses Act 1^47 (10 & 11 Viot o. 66), a 36 ; 
and p. 619, poet. 

iq) Burial Act 1900 (63 ft 64 Viet c. 16), a 2 ; and see p. 468, ante. Fanner 
a low authority providjng a cemetery under the Act of 1879 were required, if 
any part d tiie ce me tery was comeerated, to provide a chapel on the consecrated 
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1062. A table of fees payable for services rendered in the cemetery 
by any incumbent or minister of religion is to be settled by the local 
authority subject to the approval of the Secretary of State, or may 
be settled by the latter on default of the local authority ; and the 
fees so settled are to be collected by the local authority and paid 
over by them (r), 

1068. The incumbent of any ecclesiastical parish situate wholly or 
partly within the area for which a cemetery is provided under 
the Act of 1879 is with respect to his own parishioners and persons 
dying in his parish under the same obligation to perform funeral 
services in the cemetery as he is to perform funeral services in a 
burial ground provided under the Burial Acts (s). 

Before the Burial Act, 1900, a local authority maintaining a 
cemetery under the Act of 1879 of which any part was consecrated 
were required to appoint a chaplain to officiate in that part of the 
cemetery ; and the chaplain was, when required, to perform the 
burial service over bodies buried there (t). The power to appoint a 
chaplain is abrogated by the Act of 1900 (a) ; but that Act makes 
no provision with regard to chaplains previously appointed, and 
there may, accordingly, be cases where a chaplain appointed for a 
cemetery under the Act of 1879 before the Act of 1900 is still in 
office. 

Any clerk in holy orders not under ecclesiastical censure, nor 
prohibited by the bishop, at the request of the executor of the 
deceased or other person having charge of the burial, and with the 
consent of the chaplain, if any, or otherwise of the bishop, may per- 
form the burial service in the consecrated part of the ground (5). 


part for the performunoe of the burial eeirioe according to the rites of the 
^tablished Church by s. 25 of the Oemeteriee Clauses Act, 1847 (10 A 11 
Yiot 0 . 65), but this obligation was abolished by s. 2 (4) of the Act of 
1900. 6. 11 of the Aot of 1M7 contains a general provision authorising the 
erection of chapels in the oemetery at the expense of the ** company **; but this 
provision must now, in the case of a cemetery under the Act of 1879, be read 
subject to the provisions of s. 2 of the Bunal Act, 1900. As to the use of 
unooneecrated chapels in the cemetery, see Cemeteries daoses Act, 1847, 
a. 86; and p. 519, poH, 

(r) Burial Act, 1900 (63 4b 04 Viet. c. 15), s. 3 (l)—(3) ; and aee pp. 479, 4S0, 
anie. These sub-sections extend in terms to lees payable to sextons as well 
as incumbents and ministers ; but, as sextons ars not required or entitlsd to 
officiate in cemeteries under the Aot of 1879, the reference to sextone* fees riiould 
jwrhape be taken as im^e<ily confined to burial grounds under the Burial Acte. 
The provisions of s. 3 of the Burial Act, 1900, as to fees other than for services 
rendered, are iniq»pUcable to cemeteries under the Aot of 1879, is feee of the 
kind were nevw payable in the ease of such cemeteries. 

(i) Ibid,, s. 7. As to the oblintion of in incumbent to perform funeral 
eervioee in a burial ground prov^w under the Burial Acts, see pp. 469 «e ss;.. 
ante. An incumbent performing a service will be entitled to the fee precoribM 
under e. 8 of the Aot of 1900. 

(<) Oemeteriee Glauses Act, 1847 (10 4b 11 Viet e. 85), as. 27, 28 ; and see 
p. 518, pdf. As to the chaplain'b stipend, see ibid,, as. 30, 31 ; and p. 518^ 

''*(•) 63 ft M Viot e. 13, 7. 

(5) Oemetwiee (Se«^ Act, 184? (10 4b 11 Viet c. 85), e. 29. It amen to 
be imj^ied that the burial eerviee eannet be lawfully performed in the conee- 
meted part of Ihe opaeberj ax oep t by the chaplaUt, tf any, or hy a penqn m 



Part vii.— CEMirrERiES tJKDEi Ptjbuc Health (Interments) Act. fil 1 

1064. Burials may take place in the consecrated part of the 2. 

cemetery without the performance of the burial service according Burials in 

to the rites of the Church of England, in like manner and subject Cemeteries, 
to the same provisions and conditions as such burials may take Consecra* 
place in a burial ground provided by a burial board (c). tionetc. 

1066. The local authority may appoint gravediggers and other Various 
servants for the purposes of the cemetery (d), and, apparently, powers of 
a clerk to assist in tlie performance of the burial service in the allthoriiy. 
consecrated part of the cemetery (e). They must make regulations 
for securing the proper conduct of burials in the cemetery (/); 
they may set apart a portion of the cemetery for the purpose 
of granting exclusive rights of burial therein, and may sell 

such rights and also rights of placing monuments etc. in the 

cemetery or in a chapel or building therein (//); and they may • 
remove monuments etc. placed in the cemetery without their 
consent (it). 

The bishop has, however, a certain control over monumental Bishop’s 
inscriptions in the consecrated part of the cemetery (t). *‘‘K*'*'* . 

inscriptions. 

holy orders acting with the consent of the chaplain or bishop, as stated in the 
text, or, in the case of his own parishioners and persons dying in his parish, hy 
the incumbent of an ecclesiastical parish situato in the area fur which the 
cemetery is provided. In the absence of statutory authority, it would bo 
contrary to ecclesiastical law for any person to oIBciate other than the incumbent 
of the parish in which the cemetery is situate or his lic^ensee. See note (^), p. -172, 
ante. And the rights of the incumbent of that parish as such ap{>ear to l)o 
impliedly abrogate to the extent above indicated. It bus been doubted 
whether s. 29 of the Act of 1847 is not impliedly repealed os regards coineteries 
under the Public Health (Intennents) Act, 1879 (42 & 43 Viet. c. 31), by s. 7 at 
the Burial Act, 1900 (63 & 64 Viet. c. 15), which caNts uj)on incumbents of 
parishes situate within the area for which the cemetery is provided the ohlif/a~ 
tim to perform funeral services stated in tho text, but does not in terms confer 
ujwn them the right to perform such services which is conferred ujkhi incum- 
bents hy s. 32 of the Burial Act, 1852 (15 & 16 Viet, c, 85). As tho earning of tho 
fee depends upon performing the service, it may be thought that the incuml^ent 
upon whom tho statutory obligation of performing the service is cast has a right 
to earn the fee. On the other hand, it may bo considered that tho necessity of 
obtaining the bishop's consent is a sufficient safeguard to the incumheut, as the 
bishop might make it a term of his consent that the officiating minister should 
pay over Ae fee for services rendered to the incumbent who would othfu-wiso 
perform the service. 

(c) Burial Act, 1900 (63 & 64 Viet. c. 15), s, 9, apnlying tho Burial Law.v 
Amendment Act, 1880 (43 A 44 Viet. c. 41), as amended, to conieterios provided 
hy a local authority. For the provisions of the Act of 1880, see ]>p. 424, 
et seq., ante. 

(d) Cemeteries Clauses Act, 1847 (10 & 11 Viet. c. 65), s. 37 ; and seep. 5l9,/s^«f. 

Sextons of parishes within the area for which a winetery is provided by a 
authority have no rights in respect of burials in the cemetery corresponding 
with thoM of sextons of parishes for which a burial grouud is provided under 
the Burial Acts, as to which see pp. 469 et eeg., 473, ante. 

(e) Ibid*, 8. 34 ; and see p. 519, yosf. 

{/) Ibid., 8. 38 ; and see p. 519, po»t. Tho power to make regulations is in 
admtion to ^eir power, refeir^ to at p. 508, aide, to make bye-laws. 

(y) Ibid., 88. 40-~49: and see pp. 520, 521, ptM. These sections contain 
detailed provieimis as to the form and effect ox grants of Ihe kind and tho 
ngistiation thoreol. 

(5) ibid., 8. 50 ; and see p. 522, pod. 

(i) Ibid., B. 51 ; and see p* 522| pod. 
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Burials are not to take place in any vault under or within fiftoon 
feet of a chapel of the cemetery (k). 

Sect. 8. — Protection 0 / Cemetery; Accounts of Local Authority etc. 

1066. Persons injuring the cemetery etc. or guilty of various 
forms of misconduct therein are subject to penalties recoverable in 
a summary way (!)» and the offender is liable to immediate arrest if 
his name and address are not known (m). 

The local authority are required to publish on notice boards 
particulars of the offences punishable summarily under the statutes 
and bye<laws applicable to the cemetery, and failure on their 
part in this respect precludes the recovery of penalties in respect 
of such offences (n). 

1067. The local authority are required, under penalties, to send 
a copy of their accounts in relation to the cemetery to the clerk of 
the pence annually ( 0 ). 


Part VIII. — Private Cemeteries. 

1068. Any person may provide and keep a cemetery for the inter- 
ment of the dead, though in some localities not without the sanction 
of the Local Government Board (p), provided that no nuisance is 
caused thereby (q) ; and burial grounds, especially for the use 
of particular religious communities other than .Ahe Church of 
England, are frequently provided without statutory authority. As, 
however, it would not be practicable to obtain the consecration 
of any cemetery so established by a private person or by a company 
without any safeguards for its proper maintenance and regula- 
tion, it is necessary, when it is desired that any part of the 
cemetery should be consecrated, to obtain a private Act authorising 
its establishment. 

Altogether between thirty and forty Acts of the kind, besides 
amending Acts, have been passed (r). The Acts passed since 1847 


fit) Cetuoterio! Clause! Act, lS-17 (10& 11 Viet. c.6d},B. 39; and see p. 519, poH, 

[l) Ibid*, te. 68. 69 ; and see s. 62. and the provisions of the Bailwajs 
Clauses Consolidation Act, 1846 (8 & 9 Viet. 0 . 20), ss. 140—160, as thereby 
incorporated. See pp. 623 el mo., poil. 

(m) Hallways dauses Gonsolidation Act, 1846 (8 A 9 Yiot. c. 20). 0 . 164. 
inoomrated with the Oemeteriea Clauses Act. 1847 (10 A 11 Yiot. 0 . 66), as 
■tatea in the preceding note ; and see pp. 624, 626, iioel. 

(a) Railways Clanees Oonsolulation Act, 1846 (8 A 9 Viet e. 20), s. 143. 

(e) Cemeteries Clauses Act 1947 (10 A 11 Viet. o. 66), s. 60 ; and see p. 623, 
poH* 

( p) See pp. 696 st see., peel. 

(5 See OciwUy ▼. Bm (187<), 6 Ch. D. 944, C. A. In that case it was 
assnined, as hud mu dedded by l&ALnrs, Y.-O., in Greenwood v. Wadsworth 
(1873), L. B. 10 £q. 288, that actual interment in a private oemete^ within a 
oertain diatanoe of a dwdling-honee waa prohibited by s. 9 of the Burial Act 
1866 (18 A 19 Yiot e. 128) ; bat the oonectness of this decision is genenJly 
dotthted. See note (p), p. 464, anlt. 

(r) The totActofthetodi^pMwetohetheetatate2 A3 Willi, e.ex., passed 
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rU iucoiporate the Cemeteries Clauses Act, 1847 ($)» with some 
inodificaiions and additions ; and the earlier Acts contain provisions 
of tlie same character as those in that Act. 

1069. A company maintaining a cemetery under a local Act of 
the usual type are the ** occupiers ** of the cemetery, including parts 
thereof consisting of plots conveyed to purchasers for graves, 
and liable to be rated as such (/). They are also ‘‘owners** of the 
land within statutes such as the Metropolis Management Acts and 
the Public Health Acts, for the purposes of which “owner '* is defined 
in efTect as meaning the person receiving the rack-rent of the 
premises, or who >vould receive the rack-rent if the premises were 
let at a rack-rent, and are liable to statutory burdens imposed on 
“ owners’* of land by such statutes accordingly (a). 

If a cemetery company receive lump sums in any year by 
way of commutation of annual payments for kee}>ing graves in 
repair, such lump sums are assessable to income tux under 
Sched. A, No. 8, r. 3, of the Income Tax Act, lSf‘2 (/>), as being 
part of the annual profits of the company (c). 

1070- A cemetery company must provide for the due registration 
of burials in their cemelory (</). 

1071. Where under any local Act fees on interments in any 
burial ground of parish other than a burial ground maintained 
by a burial authority are payable to the churchwardens of such 
parish, or to any trustees or other persons, for the purpose of 
enabling them to pay an annuity or stipend to the incumbent or 
minister, the fees which under any Act relating to any cemetery 
company would on the interment in the cemetery of any company 
of any body brought from such parish be payable to such incumbent 
or iniuisler are payable to the said churchwardens, trustees, or 
persons, and any surplus of such fees which may remain in tlioir 
hands after payment of such annuity or stipend is puyiible to such 
incumbent or minister (c). 


U) the formatiou of Kousal Qroeu Cemetery, and tho hist the etatuta 

IS & 10 Vict. c. clix. 

(jf) 10 & II Vict. c. 65. This Act, which is incorporated not only with a 
ceilain number of private Acts, but also with the Puoiic Health (httennontK) 
Act, 1870 {•12 & 43 V'ict. c. 31) (as to which see j>p. 5(Mj ft mu., autr), im discuKKcd 
at pp. 51-1 €t Beq., pint. Tho Art applies only when expresKly incoriMinited with 
Kfjrne subsequent Act, differing in this respect fioiu some of the other “ clauses “ 
Acts. 

(t) /f. ▼. St, Mary Alhofs, KenainffUtn {luhahUuntfi) (IRIO), 12 Ad. & Kl. 
624 ; li. V. Abney Park Grmtiery Go. (1873), L. R. 8 Q. Ih 515. 

(u) St. GileSf Camberwell, Veatry v. Louflon Gtrwtrry fa., [18^1] 1 Q. H. 
609 (liability of frontagers to contiibuto to the expenses of paving liow streets 
under the Metropolis Management Acts). 

(5) d & 6 Vict. 0 . 35.. See title Income Tax. 

(c) PaiiUy GemHery Co,, Ltd, v. Ileith {Sar\;tyor oj TuTti) (1808), 63 J. P. 
sac. But it might he otherwise if the oom]>ai)y contiuctf^ to set aside the 
lump sum and apply the interest arising therefrom in keeping the graves in 
order {iHd.'). 

(<f) See p. 559, poat, 

ie) Burial Act, 1852 (16 & 16 Vict. c. 85), s. 50, as extendisi by the Btinal 
Act, 1853 (16 & n Vict. c. 134), s. 7, and resUicted by the Uinwl Act, 1900 
(63 & 64 Vict. c. 15), f. 12, and Sched. 1|. 
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Part IX.— The Cemeteries Clauses Act, 1847. 

SiscT. 1. — Application and Contlruclion of Act. 

1072. Tfie Cemeteries Clauses Act, 1847 (/), \irhicli was passed, 
like other “ clauses ** Acts, with the object of providing a statutory 
code which could be applied in particular cases by special legis- 
lation, is in force only where and so far as it is incorporated witlt 
some subsequent Act. Its clauses, where and as so incorporated, 
are to be read with the clauses of the incorporating Act as one 
AetC^). 

The Act has been incorporated with all the local Acts authorising 
the establishment of cemeteries subsequently passed Qi) ; it is 
also incorporated with the Public Health (Interraentn) Act, 1879 (i), 
and thus applies, subject to important modifications made by 
legislation subseifuent to the Act of 1879, to cemeteries provided 
by local authoi ilies unlcr that Act (A). 

Like the other clauses" Acts passed about the same time, the 
Act of 1847 contains a number of groups of clauses each with a 
heiuling stating generally the subject-matter with which the clauses 
therein comprised deal; and ^larts of the Act may be incorporated 
by reference to such headings (f). 

1073. Besides definitions of a formal character (m), the Act of 
1847 contains the following deiinitious (a), to which it is necessary 
to refer : — 

" Special Act’* is defined as meaning the incorporating Act. 

** Prescribed ” is in effect defined as meaning prescribed by the 
spocitil Act. 

'J'he lands " is defined as meaning the lands by the sxiecial Act 
authorised to be taken or used for the purposes thereof. 

“ The company " is defined as meaning the person by the special 
Act authorised to construct the cemetery. 

"The cemetery ** is defined as meaning the cemetery or burial 
ground, and the works connected therewith, by the sxiecial Act 
authorised to be constructed. 

In the ensuing account of the provisions of the Act, the language 
of the Act is followed, so that the above expressions must be under- 
stood to be used in accordance with the above definitions. 


(/) 10 A 11 Viet, c. ca. 

{if) Ibid,^ s. 1. The section is wordy, but seoms to mean no more than is 
•tat^ in the text. 

(A) 8eepp. 012. 513. ante. 

{*) 42 A 43 Viet. c. 31. 

(k) Am to such oemeteries generally, see pp. 506 et «f 7 ., ante. 

(0 Ceinetehee Glauses Aot, 1H47 (10 A It Viet. c. 65). s. 5. 

(m) The expressious defined in addition to those meiitionod in the text are 
•♦perimu." ** lands.’* “month,** “superior courts,*’ “oalb,** “ Estuldished 
Chuivli,** “county,** “justice,** “two justices,” and “ quarter sessions.** Tlie 
A(‘t also oontaius provisions of the usual kind as to the txuistruction of 
Words importing the singular or pluial and words iiupoiting the inoseidillf 
gmidor. 

(M) ited., ss. 2, 



Pakt rX. — This CemktKries Clauses Act, 184?. 

SecT. 2 . — Making of Cemetery (o). 

1074. Where by the special Act the company are empowered, for 
the purpose of making the cemetery, to take or use lands otlier- 
wise than with the consent of the owners and occupiers thereof, 
they are, in exercising the power so given to them, subject to the 
provisions and restrictions contained in the Act of 1847 and the 
Lands Clauses Consolidation Act, 1845 (;>), and are to make to the 
owners and occupiers of and all other parties interested in any lands 
taken or used for the purposes of the special Act, or injuriously 
afTected by the construction of the works thereby authorised, full 
compensation for the value of the lands so taken or used, and for all 
damage sustained by such owners, occupiers, or other parties, by 
reason of the exercise as regards such lands of the powers vested 
in the company by the Act of 1847 or the special Act, or any Act 
incorporated therewith, and, except where otherwise provided by the 
Act of 1847 or the special Act, the amount of such compensation 
is to be determined in manner provided by the Lands Clauses Con- 
solidation Act, 1845 (7), for determining questions of com()en8ation 
with regard to lands purchased or taken under the provisions thereof ; 
and all the provisions of the Act of 1845 are applicable to determine 
the amount of such comi)enaation, and to enforce payment or other 
satisfaction thereof (r). 

1075. Provision is made for the correction by a certificate of 

justices of omissions and errors in the special Act as regards lands 
described therein as intended to bo taken, and for the proof of 
such certificates {*). ^ 

1076. The company may not sell or disiioso of any land which 
has been consecrated or used for burial, or make use of such 
land for any purpose other than such as is authorised by tho Act 
of 1847 or the special Act or any Act incorporated therewith (f). 

1077. No part of the cemetery may be constructed nearer to any 
dwelling-house than tho prescrilied distance, or if no distance is 
prescribed, *200 yards, except with the consent in writing of the 
owner, lessee, and occupier of such house (a). The distance is to 


(o) Sa. 6—17 of the Cemeteries Clauses Act, 1847 (10 4 11 Viet. c. 65), are 
heMed ** With respect to the Making <if the Cemetery. ** 

(p) S 4 9 Viet. c. 18. See further, title Compulsoiiy Purcdask and 
CoaiP£N8ATION. 

( 9 ) Jbid, 

(r) Cemeteries (Causes Act, 1817 (10 4 11 Viet. c. 65), s. 6. 

{$) Ibid ., ss. 7, 8. 

(/) Ibid., 8. 9. As to the application of the section in the case of a local 
authority acquiring land for the purposes of the Public Health (Interments) 
Act, 1879 (4t2 4 43 Viet. c. 31). see p. 5u8, ow/c. 

(a) Cemeteries Clauses Act, 1817 (10 4 11 Viet. c. 65), s. 10. In the cose of 
a cemetery under the Public Health (Interments) Act, 1879 (42 4 43 Viet, 
c. 31), ^e prescribed distance is now 100 yards (Burial Act, 1906 (6 Edw. 7, 
G. 44), 8. 2). The prohibition is against construction of the cemetery, and not, 
l&e Uie corresponding prohibition in the case of a burial ground under the 
Burial Acte (as to which see p. 464. ante), against interment. 

s 2 
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be measured from the walls of the dwelling-house, not from the 
boundary of the curtilage adjoining the house (^). 

1078. The company may build upon any land which by the special 
Act they are authorised to use for the purposes of the cemetery 
such chapels for the performance of the burial service as they think 
fit, and may lay out and embellish the grounds of the cemetery as 
they think fit (c). 

1079. The company, upon any land purchased by them under 
the Act of 1847 or the special Act, or any Act incorporated there- 
with, may make new roads to the cemetery, or widen or improve 
any existing roads thereto, which they think fit ; but they may not 
widen or improve any private road without the consent of the 
owner thereof, or any public road without the consent of the 
persons in whom the management of the road is vested by law(f/). 
The company and the owners or persons having the management 
of any such road may enter into such agreements as they think 
fit for enabling the company to widen or improve any such road, 
and for mainlaining the same (c). 

1080. Every part of the cemetery is to be inclosed by walls or 
otlu'r Ruflicient fences of tbo prescribed materials and dimensions, 
and, if no materials or dimensions be prescribed, by substantial 
walls or iron railings of the height of eight feet at least (/). 

1081. The company are to keep the cemetery and the buildings 
and fences tbereof in complete repair, and in good order and con- 
dition, oiit of the moneys to be received by them by virtue of the 
Act of 1847 and the special Act (y). 

1082. In the exercise of the powers by the Act of 1847 and the 
special Ac^ granted to the company they are to do as little damage 
as can be, and are to make full compensation to all parties inte- 
rested for all damage sustained bv ihem through the exercise of 
such powers (//). 


{h) Wright ▼. WaUa$fy Loml Hourd (1887), 18 Q. B. D. 7S:i. 

(r) Cemeteries Clauses Act. 1847 (10 & 11 Viet. c. 6.7), s. ll. to chnpols 

In tbo case of a cemetery provided under the Public lleallh (Intenuouts) Act, 
1870 (42 & 43 Viet. c. 31), see p. 509. ante, 

(t/) Cemeteries Clauses Act, 1847 (10 & ll Viet. c. C.*>), ss. 12, 13. 

C) Ihid.t s, 14. 

( f) Ihid,^ s, 15. This provision does not upidv to n burial groutid p:ovided 
under the Public Health (Intennents) Act, 1879 (42 A 43 Vnt. c. .3*) (Burial 
Act, 1900 (63 & 64 Viet, c, 15), s. 10). 

{(f) Cemeteries Clause's Act, 1847 (10 A 11 Viet. c. 65), a. 16, 

(A) /Alt/,, 8, 17, In the case of a cmujiany with whose s|>ecial Act the Act «*( 
1847 is incorporated, compensation under this section would apiiareiitly, in the 
absence of nrovisions to the contrary in the special Act, be assessn'ble and 
recoverable before justices (subject to appeal to quarter sessions) under the 
provisions of the Railways Clauses Consolidation Act, 1845 (8 ft 9 Viet. c. 20) (as 
to which see note (tn), p. 524, post), incorporated with the Act of 1847 by s. 62 
of that Act, See, however, Fleichtr t. JUirkenhmd Corporation, [1907] 1 K. B. 
205, C. Am where it appears to have been assumed that the machine^ of the 
Lands Clauses Acts was applicable to the as»<>ssnient of compensation undi^ 
•. 12 of the Waterworks C3auaee Art, 1847 (10 ft 1 1 Viet. c. 17). we provisionsot 
vhiohastooompenaatton correspond dueoly niih those of s. 17 of the Cemeteriee 



Part IX.— The CbusYeries Ci-ausRs Acrr, 1847. 

Sect. 3. — Prerentlon of Xuismtcrs(i). 

1083 . The company are required to provide for the proper 
drainage of the cemetery, and are enabled, subject to obtaining 
certain consents, to connect their drains with sewers; and the 
provisions of the Waterworks Glauses Act, 1847 (k), as to breaking 
up streets to lay pipes, are applied for this purpose (f). 

Penalties recoverable by action are imposed on the company if 
they cause or permit streams etc. to be fouled by offensive matter 
from the cemetery, and the company are also expressly declared 
liable in damages in such case to any person entitled to use the 
water (m). 

Sect. 4 . — Burials in the Cemetery (w)* 

1084 * The bishop of the diocese in which the cemetery is situaled 
may, on the application of the company, consecrate any portion 
of the cemetery set apart for the burial of the dead according to the 
rites of the Established Church, if he is satisfied with the title of 
the company to such portion, and thinks fit to consecrate such 
portion ; and the part which is so consecrated is (subject to the 
provisions of the Burial Laws Amendment Act, 1880 (<0 ) to be used 
only for burials according to the rites of the Established Church (/>). 
The company are to define by suitable marks the consecrated 
and unconsecrated portions of the cemetery (</). 


Clauses Act, Iv'HT (10 & 11 Viet. c. 6a). In the case of a cemetery under tht 
Public Health (Interments) Act, 1879 (42 43 Viet. o. 31), it may be, in view 

of the incorporation of that Act with the Public Health Act, 187d (38 A 39 Viet, 
c. 65), that the machinery of the Act of 1875 (ss. 179— 181) is applicable with 
regard to compensation under s. 17 of the Act of 1847. 

(/) Ss. 18—22 of the Ometeries Clauses Act, 1847 (10 & 11 Yict. c. 65), are 
headed “ With respect to preventing Nuisance from the Cenrieter)’.” 

(A*) 10 «& 11 Viet. c. 17, ss. 28 — 34. As to these sections, see title Water 
Supply. The nrocedure with regard to the ossossinent and recovery of 
cuui]>ensation, damages, and penalties under these provisions of the Water> 
works Clauses Act, 1847, as incorporated with the Cemeteries Clauses 
Act, 1847 (10 & 1 1 Viet. c. 65), is, in the absence of provisions to the contrary 
in the 8i»ecial Act, regulated by the provisions of the Railways Clauses Con- 
solidation Act, 1845 (8 & 9 Viet. c. 20), ss. 140—160, incoi'poratcd with the 
Cemeteries Clauses Act, 1847, by s. 62 of that Act. See note (m), p. 524, 

In the case of a cemetery under the Public Health (Interments) Act, 1879 
(42 A 43 Viet. 0 . 31), however, it may be, in view of the incorporation of that 
Act with the Public Health Act, 1875 (38 A 39 Viet. c. 55), that the machinery 
of the Act of 1875 is applicable to these matters instead of that of the llailwayt 
Clauses Consolidation Act, 1845. 

(/) Cemeteries Clauses Act, 1847 (10 dt 11 Viet. c. 65), ss. 18, 19. 

(m) Ibid,, ss. 20 — 22* The company might also be liable to proceedings 
under the Rivers Pollution Prevention Acts and at common law. As to the 
liability at common law, see Jialhrd v. TomUmon (1885), 29 Ch. I). 1 15. C. A. ; 
Wifftiershi/ V. Churth (1867), 17 L. T. 190; and generally, titles Nuisance; 
Waters and Watercourse.4. 

(») Ss. 23 — 39 of the Cemeteries Clauses Act, 1847 (10 & 11 Viet c. 65), 
are headed ** With rei^iect to Burials in the Cemeter 3 \'* 

(o) 43 & 44 Viet c. 41 ; and see pp. 424 et te?., ante, 

(/>) Cemeteries Clauses Act (19 A 11 Viet. c. 65), s. 23. As to the 
coiieecration of a portion of a cemetery under the Public Health (Interments) 
Act 1679 (42 A 43 Viet o. 31), see p. 609, ante, 

{H) Cemeteries COauses Act 1847 (10 A 11 Viet c. 65), s. 24. 


m 

8ect. 3. 
Prevention 
of 

Nuisances. 

Drainage of 
cemetery. 

Fouling of 
streams etc. 


ronseerstio 
of part of 
cemetery. 



516 


Burial and Cremation. 


BaOT. 4. 
BiirUlf 
in the 
Cemetery. 

Rtimofftl of 
bodies from 
coDsecmreil 
grouud. 


A|)[K>lntment 
nod licefiHitiK 
of chapittin. 


Burlftl iwrvice 
over botlica 
buried iu 
cunsecratfd 
gtound. 


Other deriry* 
fiieo ifiiiy 
oiliciiite. 


CiiAplela'f 

•tipeud. 


1085. The company are to build within the consecrated part of 
the cemetery, and according to a plan approved by the bishop of 
tiie diocese, a chapel for the performance of the burial service 
according to the rites of the Established Church (r), 

1086. No body buried in the consecrated part of the cemetery 
may be removed from its place of burial without the like authority 
fis is by law required for the removal of any body buried in the 
churchyard belonging to a parish church («). 

1087. The company are from time to time, with the approval of 
the bishop of the diocese in which the cemetery is situated, to 
appoint a clerk in holy orders to officiate as chaplain in the eon- 
secrated part of the cemetery ; and such chaplain is to be licensed 
by, and is subject to the jurisdiction of, the bishop, and the bishop 
has power to revoke any such licence and to remove such chaplain 
for any cause which appears to him reasonable (/). 

The chaplain is when required, unless prevented by sickness or 
other reasonable cause, to perform the burial service over all bodies 
brought to be buried in the consecrated part of the cemetery which 
are entitled to be buried in consecrated ground according to the 
rites and usage of the Established Church (a). 

1088. Any clerk in holy orders of the Established Church, not 
being prohibited by the bishop nor under ecclesiastical censure, at 
the request of the executor of the will of any deceased person or 
any oilier person having the charge of the burial of the body of 
any deceased person, and with the consent of the chaplain for the 
lime being of the cemetery, or if there be no chaplain with the 
consent of the bishop, may perform the burial service over the body 
in the consecrated part of the cemetery (b). 

1089. The company, out of the moneys to be received by virtue 
of the Act of 1847 and the special Act, are to allow the chaplain 
such a stipend as is approved of by the bishop of the diocese in 
which the cemetery is situated ; and there are provisions for the 
payment of the stipend half-yearly, for the apportionment of the 
stipend in the case of a broken half-year, and for the recovery of 
the stipend by action (c). 


(r) Cometaries ClauMS Act, 1847 (10 & 11 Viet, c. Go), n. 25. This provision 
does not apply to a oeinetery under the Public Health (Interments) Act, 1879 
(42 A 43 Vict 0 , 31) (Burial Act, 1900 (63 & 64 Viet, c. 15), s. 2 (4)). As to 
chapel accommodation in such a cemetery, see p. 509, ante, 
if) CTemeieriee Claosee Act, 1847 (10 4t 11 Vict c. 65], s. 26. As to 
disinterment, eee pp. 553 et post, 

{t) Ihid,t e. 27. ' The power of a bnrial authority acting under the Public 
Health (Interments) Act, 1879 (42 ^ 43 Vict o. 31), to appoint a chaplain under 
this section was taken away by a. 7 of the Burial Act, 1900 (63 A 04 Vict c. 15). 
As to the ]^fonnanoe of the burial service in the oonsecrated part of a 
cemetery under the Act of 1879, see p. 510, ante, 

(a) Cemetariee Clauses Act, 1847 (10 A 11 Vict. c. 65), s. 28. See the preceding 
ttote. 

(5) /5t<f., s. 29. As to the appltoation of the section to cemeteries under the 
Public Health (Intermmits) Act, 1879 (42 A 43 Vict e. 31), see note {b), pp. 510. 
511, 

(c) JbuLt ss. 30, 31. See note (f), tupre« 
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Past IX.— The Ceueteries Glauses Act, 1847 . 

1090. There are special provisions for the registration of biuials 
in the cemetery which will be noticed later. 

1091. The company may, with the consent of the chaplain for the 
time being, from time to time appoint a clerk to assist in performing 
the service for burials in the consecrated part of the cemetery, and 
allow to such clerk such stipend as they think proper out of the 
moneys to be received by virtue of the Act of 1847 and the special 
Act, and they may remove such clerk at their pleasure (e). 

1092. The company may set apart the whole or a portion of the 
uncoil secrated part of the cemetery as a place of burial for the bodies 
of persons not being members of the Established Church, and may 
allow such bodies to be buried therein, subject to such regulations 
as the company appoint (/). 

1093. J 'he company may allow, in any chapel built within the 
unconsecrated part of the cemetery, a burial service to be performed 
according to the rites of any church or congregation other than the 
Established Church by any minister of Biicli church or congregation 
duly authorised by law to oHiciate in such church or congregation, 
or recognised as such by the religious community or society to which 
ho belongs (^). 

1094. The company may appoint gravediggers and other servants 
necessary for the care and use of the cemetery, and may pay them 
such wages and allowances as they think fit out of the moneys 
to he received by virtue of the Act of 1847 and the special Act, and 
may remove them or any of them at pleasure (/i). 

1095. The company are to make regulations for ensuring that all 
burials within the cemetery are conducted in a decent and soloma 
manner (i). 

1096. No body may be buried in any vault under any chapel of 
the cemetery, or within fifteen feet of the outer wall of any such 
chapel (/:). 
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(</) Cemeteries Clauses Act, 1S47 (10 & 11 Viet. c. 00), ss. 02, 00 ; and soe 
pp. OOU, o(iU, 

(c) /ifif/.f 8. 34. It seems that a local authoritj” maintiiining a comotery 
under the Public Health (lulermeuts) Act, 1879 (42 A 40 Viet c. 01). inuy 
appoint a clerk under this section notwithstanding that they no longer luiva 
power to appoint a chaplain, l^ayineut of a stipend, however, to such clerk, 
though not in ienns forbidden by ss. o and 7 of the Burial Act, 1900 (82 A 00 Viet, 
c. lo), is in opposition to the principles of those sections. 

(/) Cemeteries Clauses Act, 1847 (10 & 11 Viet c. 05), a. 3o. As U} the 
unooosecrated part of a oemeteiy under the I’ublio Health (Interineuts) Act, 
1879 (42 & 40 Yiot. c. 31), see p. 509, 

iff) Cemeteries Clauses Act, 1847 (10 & 11 Viet. c. 66), s 30. As to chapel 
accommodation in the case of a cemetery under the Public Health (Interments) 
Act, 1879 (42 A 43 Viet c. 31), see p. 609, ante, 

(h) Oemeteries Glauses Act, 1847 (10 & 11 Viet. r. 65), h. 07. A bye*law, 
made by a cemetery company under provisions in their sfroeial Act, prohibiting 
the admission of a discharged sen'ant into the cniiofUfry, and authorising 
the removal of such person if found within the cemetery, is not unroasonablf 
{Martin v. H>itt (1880), 48 J. P. 216). 

(f) Cemeteries (^lamies Act, 1817 (10 ^ I1 Viet, Q. 66V, a, 31^, 
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Sect, h.— Exclusive Rights of Burial, Monuments, Inscriptions etc. {!), 

1097. The company may set apart sucli parts of Ihe cemetery as 
they think fit for the purpose of granting exclusive rights of burial 
therein, and they may sell either in perpetuity or for a limited time, 
and subject to such conditions as they think fit, the exclusive right 
of burial in any parts of the cemetery so set apart or the right of 
one or more burials therein, and they may sell the right of placing 
any monument or gravestone in the cemetery or any tablet or 
monumental inscription on the walls of any chapel or other building 
within the cemetery (w). 

1098. The company are to cause a plan of the cemetery to be 
made upon a scale sufficiently large to show the situation of every 
burial-place in all the parts of the cemetery so set apart, and in 
which an exclusive right of burial has been granted ; and all such 
burial-places must be numbered, and such numbers entered in a 
book, which must contain ihe names and descriptions of the several 
persons to whom the exclusive right of burial in any such place of 
burial has been granted by the company ; and no place of burial, 
with exclusive right of burial therein, may be made in the cemetery 
without the same being marked out in such plan, and a correspond- 
ing entry made in the book. The plan and book are to be kept by 
the clerk of the company (a) 

1099. The grant of the exclusive right of burial in any part of the 
cemetery, either in perpetuity or for a limited time, and of the right 
of one or more burials therein, or of placing therein any monument, 
tablet, or gravestone, may be made in the form scheduled to the Act 
of 1B47| or to the like effect, and where the company are not incor- 
porated it may be executed by the company or any two or more of 
them (o). 

1100. A register of all such grants is to be kept by the clerk to the 
company, and within fourteen days after the date of any such grant 
an entry or memorial of the date thereof and of the parties tliereto, 
and also of the consideration for such grant, and also a proper 
description of the ground described in such grant, so as the situation 
thereof may bo ascertained, is to be made by the clerk in such 
register. The register may be perused at all reasonable times by 
any grantee or assignee of any right conveyed in such grunt upon 
payment of the prescribed sum, or if no sum be prescribed, one 
shilling, to the clerk of the company (p). 

1101. The exclusive right of burial in any such place of burial is, 
whether granted in perpetuity or for a limited time, to be considered 


(0 S«. 40-^51 of the Cemeteries CUuees Act. 1S47 (10 & 11 Viut. c. 6d}, are 
be^ed ** Witb respect to exclusive Bights of Burial, and Monumental Inscrip- 
tions, in ihe Cemetery.'* 

(m) lhid,t s. 40. 

(n) s. 41. 

(o) ffriW., s. 42. and Schedule. I^or form of grant, see RucTclotMedw of 

Forms, Vol. HI., p. Ud, ® ^ 
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as Iho personal estate of the grantee, and maj be assigned in bis 
Hfetirne or bequeatiied by bis will (q). 

Every such assignment made in the lifetime of the assignor is to 
be by deed duly stamped, in 'which the consideration is to be duly 
set forth, and may be in the form scheduled to the Act of 1847, or 
to the like effect (r). 

The assignment is within six months after the execution thereof 
if executed in Great Britain or Ireland, or within six months after 
the arrival thereof in Great Britain or Ireland if executed elsewhere, 
to be produced to the clerk of the company, and an entry or 
memorial of such assignment is to be made in the register by 
the clerk of the compatiy, in the same manner as that of the 
original grant; and until such entry or memorial, no right of 
burial is acquired under any such memorial («). 

An entry or memorial of the probate of every will by which the 
exclusive right of burial within the cemetery is bequeathed, and, in 
case there be any specific disposition of such exclusive right of 
burial in the will, an entry of such disposition, is within six 
months after the probate of the will to be made in the register, in 
the same manner as that of the original grant; and until such 
entry, no right of exclusive burial is acquired under the will (/). 

For every entry or memorial of a grant, assignment, or probate 
as above mentioned there is payable to the clerk of the company 
such sum ns the company think fit not exceeding the proscribed 
sum, or if no sum be prescribed, the sum of two shillings and 
sixpence (a). 

1102. No body may be buried in any place wherein the exclusive 
right of burial has been granted by the com[Miny, except with the 
consent of the owner for the time being of such exclusive right of 
burial {h), 

1103. No such grant as has been mentioned gives the right to 
bury within the consecrated part of the cemetery the body of any 
person not entitled to be buried in consecrated ground according 
to the rites and usage of the Established Church, or to place 
any monument, gravestone, tablet, or monumental inscription 
respecting any such body within the consecrated part of the 
cemetery (c). 
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{q) Ceraeterios Clauses Act, 1S47 (10 & 11 Viet c, 65), s. 44. If the grant 
be made to the grantee and his heirs, it is doubtful whether this section wouhl 
have any operation. SemUt the right would be exercisable according to the 
terms of the grant (Maithewi t . Jeffery (1880), 6 Q. B. I>. 290). 

(r) Cemetenes Clauses Act 1847 flO A 11 Viet. c. 65), s. 45, and Schedule. 
For form of assignment, see Bncjclopsedia of Forms, Vol. III., p. 140. 

(«) /5>d., s. 46. Semble, the last word of this provision shonld be ** assign- 
ment’* not ** memorial/’ to carry out the obvious intention of the section. 

(<) Ibid., s. 47. 

(a) Ibid,, ss. 43, 46, 47. The case of a grantee djriiig intestate does not opn^r 
to have been considered. If in such a mso there were ntimcrous next of kin, 
considerable difficulty would arise as to who was the “ owner ’* under s.'4^i. 

(t) MiV/., s. 48, 

(r) Ib,d., s. 49. 
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«. 1104 . Ttie company may take clown and remove any Rraveslone, 

Excinsive monument, tablet, or monumental inscription which has been placed 
Bights of within the cemetery without their authority (d). 

Monuments, 1105. The bishop of the diocese in which the cemetery is situated 
Inscriptions' and all perHons acting under his authority have the same right 
etc. and power to object to the placing, and to procure the removal, 
BiihopVriffht monumental inscription within the consecrated part of the 

toobjwtto cemetery as he hy law has to object to or procure the removal of 
monument* fn any monumental inscription in any church or chapel of the Estab- 
lished Church, or the burial ground belonging to sucli church or 
chapel, or any other consecrated ground (c). 

Rkct. G. — Payments to Incumhents and Parish Clerks (/). 

rnymont to 1106. TliG company are, on the burial of every body within the 
incumU nt (.f coiiriccraled part of the cemetery, to pay to the incumbent for the 
l!Ixiy^br(jX^ht! being of the parish or ecclesiastical district from which the 
body has been removed for burial such sums, if any, as are 
prescribed for the purpose in the special Act (//). 

Aoronntji nnd Detailed provisions are made requiring the company to l<o"p 
r to I'O enable the amounts due to the several incumbenis to be 

ascertained; requiring that such records shall be open to inspection 
hy such incumbents; requiring the company on demand to furnisli 
half-yearly accounts of the sums due to such incumbents; providing 
for the payment of the sums due half-yearly, on or within one 
month after March 25 and September 21), in each case to tlie 
person who was incumbent on March 25 or September 20 or his 
representatives ; rendering the amounts so payable recoverable by 
action ; and providing that an incumbent or the representatives of 
an incumbent receiving sums that accrued during a preceding 
incumbency shall account for the sums that so accrued to the 
preceding incumbent or his representatives (li). 

Payment to 1107. The company are on the burial of every body in the 
parish citMk. consecrated part of the cemetery, except where the body is buried 

{d) Cetnetoriot Clauses Act, 1847 (10 & 1 1 Viet. c. 6A), s. 50. But they may not 
remove a monument the erection of which they have authorieed on the ground that 
it hna not Imen paid for {Sims v, Londtm Nrcrctpoiit Co. (1885), 1 T, L. U. 584). 

(r) Cemeteriee Clauses Act, 1847 (10 it 11 Viet. o. 65), s. 61. As to the 
jiiriadiction of the ordinary over inscriptions in churches and churchyards, see 
p. 418, ftnif, 

(/) Sa. 52—57 of the Act are headed “With respect toPayments to Incumbents 
of l^arishes or l‘kx;Iesiastical Districts, and to Parish Clerks.’* 

(9) /5tV,, s. 52. This section and ss. 53 — 57 are inapplicable in the case of 
a cemetery under the Public Health (Interments) Act, 1879 (42 A 43 Viet. c. 
31 ), as no jmyiiients to incumbents or parish derka are prescribed by that Act 
As ti> the fees payable to incumbents for services rendered in such oetneterie^, see 
pp. 479, 480, 510, ante. Where there is a provision in a special Cemetery Act 
for the pavmetit of a foe to the incumbent of the parish or ecclesiastical district 
from which a body has ^n removed for burial in the cemetery, the incumbent 
of an ecclesiastical district constituted after the ]>asHing of such Act has been 
held entitled to the fee to the exclusion of the iiuumbent of the mother parish 
{Vauykan v. Suuth MetrftpoHian Ctimetery Co, (I860), 1 John. A H. 256; JJawyer 
t, Stantial (1878). 3 Ex. D. 815, C. A.). 

(A) Cemeteries Clauses Act, 1847 (10 A 11 Tict, e. 65), m. 58—56. 8 s5 
note (9), I 
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at the expense o! any pariah, or eoelealastioal district, or union of saor.e. 
parishes for the relief of the poor, to pay to the pariah clerk of the Payments to 
pariah or eocleaiaatical district from ^hich such body has been Incumbents 
removed for burial, if he held the office of parish clerk of such a^ Parish 
pariah or ecclesiastical district at the time of the passing of the 
special Act, such sum, if any, a.8 is prescribed for that purpose iu 
the special Act(t). 

Sect. 7. — Protection of the Cemetery, 

1108. Every person who wilfully destroys or injures any bnildin", Penalty for 
wall, or fence, belonging to the cemetery, or destroys or injures any 

tree or plant therein, or who daubs or disfigures any wall thereof, or ^ 

puts up any bill therein or on any wall thereof, or wilfully destroys, 
injures, or defaces any monument, tablet, inscription, or grave- 
stone within the cemetery, or does any other wilful damage therein, 
and every person who plays at any game or sport, or discharges 
firearms, save at a military funeral, in the cemetery, or who wilfully 
and unlawfully disturbs any i>erBons assembled in the cemeiory for 
the purpose of burying any body therein, or who commits any 
nuisance in the cemetery, is liable to a penalty not exceeding 
which is payable to the company (4). 

Sect. 8. — Accounti, 

1109. The company are every year to cause an account to ho Annual 
prepared showing the total receipt and expenditure of all moneys 
levied by virtue of llie Act of 1847 or the special Act for the year 
ending December 31, or some other convenient day in each year, under 

the several distinct heads of receipt and expenditure, with a state- 
ment of the balance of such account certified by the chairman of 
the company and duly audited, and are to send a copy of the same, 
free of charge, to the clerk of the peace for the county in which the 
cemetery is situated on or l}efore the expiration of one month from 
the day on which the account ends. The account is to he open to 
public inspection on payment of one shilling for every inspection, 
if the company omit to prepare or send such an account us above 
staled, they are liable to a penalty of £20(/). 

Sect. 9. — Recovery of Penalties, Damayrs etc, 

1110. Penalties under the Cemeteries Clauses Act, 1817, for the ii<vroverjr of 
recovery of which no other provision is made, are recoverable in a 

f !! <Jct4»fiHon of 

{/) Cumoienott Olaiuea Act, IS47 (10 & 1 1 Viet, c, Oo), s. 67, Hue note (y), p. 622, 

aute, 

(4) Ihid., «8. 68, 59. These sections, which are headed “ With res])oct to the 
Protoctioa of the Cemetery,*' are incorporated with the Burial Act, 1852 {16 & IS 
Viet c. 85) (see e. 40), and apply aooordingly to burial grounds under the 
Burial Acts as well as to oemeteriM to which the Act of 1847 applies generally. 

As to the recovery of the penalties and of oompensation for damage done to 
property of the company by the offender, and as to the summary arrest of t^ 
offender, see in/ra, 

U) Cemeteries Clauses Act, 1847 (10 6b 11 Viet. c. 65), a 60. Tbesectioo, which 
is needed ** With resp^ to the Accounts to be kept by the Company," would 
appear to apply, mtUatis muUtMiu, to a local authority maintaining a cemetery 
under the Public Health (Interments) Ad, 1879 (42 A 43 Viet. o. 31), as there 
^ no motxnent to the contrary. As to the xecovery of the penalty, see ^/va» 
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Sect. #. 
Beoorery of 
PenoltiM, 

Damages 

etc. 


Publioition of 
particuUn of 
Dfltiuc«a. 


fiummary i«ray (m); and any officer or agent of tlie company and 
all persons called by him to his assistance may seize and detain 
any person who has committed an offence against the Act of 1847 
or the special Act, and whose name and residence are unknown to 
such ofdcer or agent, and convey him with all convenient despatch 
before a justice (n). 

1111 * The company must publish the short particulars of the 
several offences for which any penalty is imposed by the Act of 
1847 or the special Act, or by any bye-law of the company affecting 
other persons than the shareholders, ofiicers, or servants of the 
company, and of the amount of every such penalty, and must cause 
such paiticulars to be painted on a board or printed upon paper and 
pasted thereon, and must cause such board to be hung up or affixed 
on some conspicuous part of the principal place of business of the 


(m) The provisions of the Railways Clauses Consolidation Act, 1845 (8 & 9 
Vtct. c. 20), with ies])octto the lecovery of damages not specially provided for 
and of jtcnalties, and to the determination of any other matter referred to justices, 
are iiiGoi‘i»oriited with the CemeterieB Clauses Act, 1847 (10 & 11 Viet. c. 05). 
stul the special Act by s. 02 of the Act of 1847. The provisions of the Act of 
1S45 in question are contained in ss. 140—101 of that Act, of which ss. 140, H7, 
lol, 15vl, 161, and in part ss. 145, 150, 153, and 157, have been re^ioalod as being 
HUpeiseded by provisions in the Summary J urisdiction Acts or otherwise obsolete 
(Statute Law Kevision Act, 1875 (;i8 & 39 Viet. c. GO), s. 1 and Schedule ; Suin- 
uiary Jurisdiction Act, 1884 (47 & 48 Viet. c. 43), s. 4 and Schedule: Statute 
l^iw Revisiou Act, 1892 (55 & 56 Viet. c. 19), s. 1 end Schedule). Under the 
unreiiealed sections (as to which see title Mauistkates) coin|)eiJ8ation etc., for 
the determination and recovery of which no other provi^Nion is made, is assess- 
able, and, subject to the provisions of the Summaiy Jurisdiction Acts as to 
the recovery of civil debts (see Ao«f Loudon Wuterworks Co. v. Charks, [1894] 
2 Q. B. 730; /*’. v. KmwiU, [1895] 1 B. 1), recoverable, before two justices, 
subject to an appeal to quarter sessions ; and penalties are recoverable before 
two justices, subject, again, to an appeal to quarter sessions. The Oeinetoiiea 
Clauses Act, 1847 HO & 11 Viet c. 65), s. 04, however, expressly enables a 
inagi'itrute, having by law authority to act alone in lieu of tw*o justices, so to 
act for the purposes of that Act. 

Tbeie is some doubt as to the applicability of these provisions m the case of 
a cemetery under the Public Health (Interments) Act, 1879 (42 43 Viet. c. 31), 

lor the provisions are many of them expressed to apply only where other pro> 
vision IS not made by the sfiecial Act or enactments incoi'poiated therewith; 
and such other ptoviaiuu migut be regarded as made in the case of a cemetery 
under the Act of 1879 by the Ihrblic Health Act, 1875 (38 & 39 Vict. c. 55), 
With winch that Act is iu(xnpmat©d. Again, s. 6 of the Public Health Acts 
Aiueudmont Act, 1997 (7 Kdw. 7, c. 63), might be consttued as sul>slilutnig to 
iMinie extent at least the provisions of the Act of 1875 for those of the Acted 
1H45. Motoover, the provision in s. 316 of the Act of 1875 that all penalties 
iiicuried under the provisions of any Act incurporuted with that Act shall be 
re4H>vered and applied in the same way as ponahic^ incuntal under that Act 
may perhaps apply to penalties under the Act of 1847 as inconKirated with the 
Act of 1879, As it) the recovery of penalties under the Act of 1875, see so. 251, 
253, and 254 of that Act, and title runuo Health kto. 

(n) Railways (Jlauses Omsolidation Act, 1845 (8 A 9 Viot c. 20), s. 154, as 
incorpiraied with the Cemeteries Clauses Act, 1847 flO & 11 Vict. c. 65). The 
section provides that ** such juatioe shall proceed witn all convenient despatch 
to the hearing and determining of the complaint sgainst such offender.** The 
justice cannot, however, it teems, act alone, unices indeed such Justice may 
W said to have **by law,** t.e, by this section, auihoiity lo act in lieu of two 
iusttces, M proceedings under \m Act are required to be before two justicea. 
oee note (m), mtprm 



Part IX.—Thk CEirmRiss Claitses Act, 1847, 


528 


company; and where any such penalties are of local application 8 tt?T. •. 
must cause such board to be allixed in some conspicuous place in Recofetr of 
the immediate nei;;hbourhood to which such penalties are applicable Penalties* 
or have reference ; and such particulars are to be renewed as often Pe®ja 5 ei 
as tl»e same or any part thereof is obliterated or destroyed, and 
no such finally is recoverable unless it has been published and 
kept published as thus required (o). IVnallies recoverable in a 
summary way are imposed on peisona pulling down or injuring 
such notice boards or obliterating the matter thereon (p)* 

8 KCT. 10. — ilf isceUit neo us . 

1112. Provision is made securing, under penalties, that copies of 
the special Act shall be kept at the office of the company and at 
the office of the clerk of the peace, and persons interested are given 
rights to inspect such copies ( 7 ). 

1113. Nothing in the Cemeteries Clauses Act, 1R47, is to he SavinirA^to 
deemed to exempt the company from any general Act relating to other Acu. 
burials in towns or po[)uIous places passed in the same session of 
Parliament in which the special Act is parsed or in any future 

session (/). 

Part X.— Closed and Disused Burial 
Grounds. 

Si'X'T. 1. — Closing 0/ Ihti'ial O rounds and PtidiibilioUi: against 
opening Sew Burial (J rounds. 

1114. No new burial ground or cemetery, parochial or non- prohihiiion of 
parochial, may be provided and used in the metropolis or wiUiin >»cw huiml 
two miles of any part thereof wilhout the previous approval of the 

Local Government Board («). inetiopolii, 

Elbe\\here the opening of any new burial ground in any city or EUewUere. 
town or within any other limits without the previous approval of 
the Local Government Board may be prohibited by Ord«^r in 
Council; and where such an Order has been made no new burial 
ground or cemetery, parochial or non-fiarochial, may he provideti 
and used in such city or town or within such limits without such 
previous approval (i). 

(*') llaiIwuyB C’iauf>o« CeuMdul.jtion A» t, ISI’i (S A U Vut. o. 2oji, n, n:j. boe 
note (wi\ p. 5-4, 

( p) Ibid., s. 1 14. 

(»/) Comet eii*‘6 Clauuea Act, IS 17 (10 A: 11 Vici. c. 65), itK. 66, 67. 

(r) 7 bid.. *. 68. 

(«) Burial Act, 1852 (15 & 16 Viet. c. 85). n, 0, a» arncmlod by tho «ub«titiiliVm 
of the liOcal Oovernment Board for a Scj'iotary of State by tho iJariol Act, 

1900 <63 & 64 Viet c. 15), s. 4 and »Sched. I. A« to tho ineaniiig of “ 
polie” for the purposes of the Burial Acts, see pp. 445, 446, antf. 

(0 Burial Act, 1853 (16 & 17 Viet. c. 134), ss. 1, 6. a* aimmded by tb© sub- 
stitution of the IxHjal Government B<»ard for « Hccretary of btalo by tb© Burial 
Act, 1900 (63 & 64 Viet. c. 15), s. 4 and S bed. 1. 
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An addition to an existing burial ground is a “ new burial ground *• 
within the above prohibitions ; but the approval of the Local 
Govorntnent Board is not essential to the validity of a contract 
entered into by a burial authority for the purchase of land for a 
burial ground within an area to which such a prohibition extends, 
for the mere purcliase of the land is not in itself the ** provision ” 
of a burial ground (a). 

1115. Subject to certain exceptions (h), an Order in Council 
may be made ordering that, after a time mentioned in the Order, 
burials in any part or parts of the metropolis, or in any city or 
town outside the metropolis, or within any other limits outside 
the metropolis, or in any burial grounds or places of burial (either 
within or without the metropolis) shall be discontinued wholly 
or subject to any exceptions or qualifications mentioned in the 
Order (r). 

It is unlawful after the time mentioned in an Order in Council 
for the discontinuance of burials to bury the dead in any church, 
chapel, churchyard, or burial-place, or elsewhere, witliin the 
limits to whicii the Order extends, or in the burial grounds or 
places of burial (as the case may he) in which burials have by the 
Order been ordered to be discontinued, except as by statute or in 
the Order excepted. Every ^>er8on w'bo buries or acts or assists in 
the burial of any body contrary to this provision is guilty of a 
misdemeanour (d), and is also liable to a penalty on summary 
conviction («). 

It is. however, not forbidden to deposit an urn containing tiie 
ashes of a cremated body in a church in w'hich burials haye been 
ordered to be discontinued, and in a proper case a faculty may be 
obtained for that purpose (/). 

1116. After the time from which burials in any place of burial of 
any parish in the metropolis are required by Order in Council to be 
discontinued, the body of any parishioner or inhabitant of that 
parish may not be buried in any burial ground in the metropolis 
belonging to any other metropolitan paiish save where the l)ody of 
any of the family or relatives of the deceased has been buried there, 
and the relatives or other persons having the care and direction of 
the funeral signify a desire on that account that the deceased should 
also be buried there (such burial ground not lieing closed for burials 
under the Burial Acts). Any person having the care or control of 

(а) n'oni ▼. PiirUmoM CorptmtUon, [18981 2 Ch. 191, C. A., approved in lie 
Bonvorth and Oravteend Oorporotiim, £1905] 2 £. B. 420, C. A.. per C0U.IK8, M.U., 
at p. ^34. 

(б) See pp. 527 H eeq,, poei, 

(c) Bunal Act, 1862 (16 A 16 Viot. c. 86), a. 2 : Burial Act, 1863 (16 A 17 
Viet. 0 . 134), a. 1. The aectioua apply to the metropolis and to the reet of the 
country reepeotiyely. The Act of 1^ (except es. 7 and 8 thereoO » declared 
inapi^icable to the inetropolia by •.9. As to the meaning of the ** metropolis'* 
for the purpoeae of the Burial Acta, see pp. 446, 446, nnie, 

(d) Bnrial Act, 1862 (16 A 16 Viet, c. 86), a 4 ; Burial Act, 1863 (16 A 17 

Vict. c. 134), e. 3. \ 

<e) Burial Act. 1866 Q8 A 19 Tict c. 128), a 8. 

</) Re Kerr, fl894l P, 284, 
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any burial (ground who knowingly antliorises or permits a burial 
therein contrary to Uiia provision is guilty of a misdemeanour (g). 

1117. The making of an Order in Council for the discontinuance 
of burialSs or prohibiting tiie opening of new burial grounds, is 
authorised only upon the representation of the Local Government 
Board {h) that, for the protection of the public health, burials in 
any ])art or parts of the metropolis or in any city or town etc. 
outside the metropolis or in any burial grounds or places of burial 
should be discontinued, or that the opening of any new burial 
ground in any city or town etc. should be proliibited, as the case 
may 1 ) 0 . 

Notice of the represeniaiion and of the time when it will be 
taken into consideration by the Privy Council is to be published 
in the London Gazette ^ and affixed on the doors of the churches or 
chapels of the parishes in which any burial grounds or places of 
burial affected by the representation are situate, or on some other 
conspicuous places within the parishes (or, in the case of the 
metropolis, the part or parts of the metropolis) affected by the 
representation, one month at least before tlie representation is so 
considered ; and no such representation is to be made in relation 
to the burial ground of any parish until ten days’ previous notice 
of the intention to make such representation has been given in the 
case of a metropolitan parish to tiie incumbent and the vestry 
clerk of the parish, or in the case of a parish outside the metropolis 
to the incumbent and vestry clerk or churchwardens of the parish (i). 

1118. Orders in Council may from time to time be made postponing 
the time api>ointed by any Order in Council for the discontinuance 
of burials, or otherwise varying any Order in Council made under 
the Burial Acts, whether the time thereby appointed for the dis- 
continuance of burials thereunder or other operation of such Order 
may or may not have arrived {k), 

1119. The provisions above referred to do not extend to prevent 
the interment in St. Paul’s Cathedral or in Westminster Abl>ey of 
the body of any person where a written permit under the royal 
sign manual is granted for such interment (1), 

No such Order in Council as has l>een mentioned is to be 
deemed to extend to any burial ground (either within or without 
the metropolis) of the people calM Quakers, or of the persons of 
the Jewish persuasion, used solely for the burial of the bodies of 
such people and persons respectively, unless the same be expressly 


(^) Burisl Act, 1852 (15 A 16 Yict e. 85), s. 5. As to the meaning of the 
** metropulia *’ for the purpoeea of the Burial Acts, see pp. 445, 446. ante. 

(5) Substituted lor a Secretary of State by tbe Burial Act, IIKX) (63 A 64 Viet 
e. 15), a. 4 and Sobed. 1. 

(f) Burial Act, 1852 (15 A 16 Yict. o. 85), a. 2; Burial Act, 1853 (16 A 17 
Yict e. 134), a. 1. ^Vhetber the proririotie as to notioe to tbe churchwardens 
are aileeted by tbe transfer of tbe dvil functions of churchwardens by and 
undar the Local Oovemmeht 4ct, 1804 (56 A 57 Yict. c. 73), a. 6 (1) (b) (and 
aae a. 331. ii uncertain, 

(A) Aet, 18W (IS tlfTiete. iiS), a. 1. 

(1) BnmtAat,185-i(M*ieTictaU),,.». 
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mentioned in such Order ; and nothing in the Burial Acta la to 
prevent the burial in any such burial ground in which for the time 
being interment is not required to be discontinued of the bodies of 
auch people and persona respectively. 

No such Order in Council is to be deemed to extend to any non- 
parochial burial ground being the property of a private person, 
unleas the same he expressly mentioned in the Order (/«)• 

Where an exclusive right of burial in a part of land given 
under the Consecration of Churchyards Act, 18G7, for addition to 
a consecrated churchyard has, in pursuance of that Act, been 
reserved to the donor, such part may not be included in any Order 
in Council for closing the churchyard to whicli it belongs, but it 
may be closed under a separate C)rder founded on a special report 
that the ground is in such a stale as to render further interments 
therein prejudicial to the public (a)* 

The provisions above mentioned do not authorise an Order 
in Council to be made for the discontinuance of burials in any 
of the cemeteries mentioned in Sehed. B to the Burial Act, 1852, 
or in any cemetery established under a sjiecial Act of Parliament, 
or in any burial ground or cemetery provided with the approval of 
a Becretary of State or of the Local Government Board, as the case 
may be, under the Burial Acts (o). 

1120 . Where by virtue of any facully legally granted, or by usage 
or otherwise, there was at the passing of the Burial Act, 1852, or 
the Burial Act, 1853, as the case may be, any right of interment in 
or under any church or chapel affected by an Order in Council 
under the Burial Acts, or in any vault of any such church or 
chapel, or of any churchyard or burial ground affected by such an 
Order in Council; and where any exclusive right of interment in any 
Bucb burial ground had been purchased or acquired before the passing 
of such Act, the Local Government Board may, on being satisfied 
that the exercise of the right will not be injurious to health, grant 
a licence for the exorcise of such right, subject to such con- 
ditions and restrictions as they may think tit ; but there are 
provisions preventing such licence from ojwating to enlarge the 
right (/>). The owners in fee of a closed burial ground have no 

(m) Buriiil Act. 18A2 (15 & 16 Yict. c. 85), ■. 3 ; Buriid Act, 1853 (IG Jt 17 
Viet. c. 134). ». 2. 

(n) Conaeemtion of Churchyards Act, 18G7 (30 4b 31 Viet. o. 133), s. 11 ; and 
tea pp. 441. 442, anit. 

(4 Burial Act, 1852 (15 & 16 Viet. c. 85), s. 7 ; Burial Act. 1853 (IG 17 
Viet. 0 . 134), s. 5^ as amended by the substitutuin of the liocal Goverumeiit 
Board for a Socit»tarT of Stale by the Burial Act, 1900 (63 d; 64 Viet, c, 15), s. 4 
and Sched. I, The saving in s. 7 of the Act of 1852 refers to the cemeteries 
mentioned in Sched. B to the Act, most of which weie established by specia) 
Acts ; that in s. 5 of the Act of 1853 refers to ** any oemotery established under 
the suthority of any Act of Parliament.'* The last-cited words were held tti 

V. Mnhchmttr Jiwftrw (1855). 5 £. 4b B. 702, to be coiihned to cemeteries 
established under special Acts, The saving lor cemeteries provided with the 
Minetioi] of a Secretary of State (now the liocul Government Board) is express^ 
ii» each section as spplying to cemeteries to be hereafter ” provided with such 
sanction. 

{ lO Burial Act, 1852 (15 At 16 Viet. c. 85). a 6 ; Burial Act, 1853 (16 4b 17 
Vtct. e, 134k s. 4, as auaeiided by the substituliou of the Local Oovenuneut 
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right to interfere with any vaults in which such a right of burial 
may possibly be exercised or to do any net by which the exercise of 
such right in the future may l)e prevented {7). 

U21. As an Order in Council closing a burial ground may be 
varied by a subsequent Order (r), it follows that such an Order, however 
absolute in terms, does not extinguish, but merely suspends, any 
trusts upon which the land is held for a burial ground (k). Nor is 
the property in a burial ground so closed altered by the Order, and 
if any part of such ground is acquired under the Lands Clauses 
Acts, and the purchase-money is paid into court in accordance 
with those Acts, the court will order payment of the dividends 
accruing to the persons wdio, but for the Order, would be entitled 
to tlie burial fees (/)• The assessment of the purchase- money in 
sucli a case must be based upon the bare value of the land as a 
closed burial ground, and not upon any augmentation of value by 
reason of the secularisation of the land (a). 

U22. Where an Order in Council has been issued for the dis- 
continuance of burials in any churchyard or burial ground, the 
burial board (or authority having the powers of a burial board) or 
(subject to what is said below) the churchwardens, as the case may 
be, are to maintain such churchyard or burial ground of any parisli 
in decent order, and to do the necessary repair of the walls and 
other fences thereof ; and the costs and exi^enses are to be repaid by 
the overseers upon the cortilK ate of the burial board (or autliority 
having tlie powers of a burial board) or (subject to what is said 
below) of the churchwardens, as the case may be, out of the poor 
rate of the parish or place in which such churchyard or burial 
ground is situate, unless there is some other fund legally chargeable 
with such costs and expenses {h). 

In a rural parish having a parish council, however, if and as 
soon as the churchwardens issue a certificate in order to obtain 
repayment of their expenses out of the poor rate, their obligations 
in the matter pass to the parish council (c) ; and the provisions in 
tliis behalf may be applied, mutatis mutandis^ to a rural parish not 

Boaid for a St?nretary of iState by the Burial Act, IIKM) (03 & 04 Viut. c. 10), 
a. 4 and Sebed. I, 

(7) hforetand v. fitrhardson (1807), 24 IV*aT. 33. 

(r) Under the Burial Act, 1853 (18 & 19 Viet. c. 128), ». 1 ; and see p. 527, nute, 

(«) lie St. Piincrai Buria^-t/rimrul (1800). L. U. 3 lOq. 173. 

(t) As being, within a 70 of the Laiid.s Clauses Oonsolidatioii Act, 1845 (8 A 9 
Tict. c. 18), the party who would for the time lieing have been entitiril to the 
rents and profits of the land {lie St. Punerat Burial -ground ^ enpra ; iMmpMi 
r. LiverpoM Corporatum (1870), L. R. 9 Bq. 579; Ex parte Literptml [lUrUrr) 
(1870), L. R. 11 l^q. 15; Ex parte St. Martin Birmiriffha^, \llertt>r] (1870), 
L. R. 11 Eq. 23) ; and see title Compulsory Purcwask a.vo Compensatiox. 

(«) SUhhiug V. MHropt h'Utn Board of Wraka (1870), h. U. 0 Q. B. 37. 

(0) Burial Act, 1855 (18 A 19 Viet. c. 128). s. 18; It. r. St. Mary, htingion^ 
Vetiry (1890), 25 Q. B. D. 523, where a veatry (in whom the functions of 
overseers were vested by a local Act) mithonsed reitnin refiaiiis to a cloH»-d 
ehurebrnrd, and one of the cht)rchward*>ni«, having entered into contracts by 
which be made himself personally responsible for the expense, wrote to the' 
vfwtry ashing for the neoesaary money before the work was begun, and it was 
held that tlm vestry were liable to pay the money, and that the iettor was a 
sufficient “ certificate.” 

(e) Local Ooxernment Act, 1894 (5C A 57 Viet. c. 73), ». 0 (1) (b). 
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Imvmg It J>ari8h council by nn onler of the county council conferring 
the i)owerfl of a parish council in the matter on the parish meet- 
ing (//), or to an urban parish or a parish in the county of London, 
by an order of the Local Government Board conferring such powers 
on the urban authority or some other representative body, or on 
the metropolitan borough council, as the case may l>e (r). 

In the case of a churchyard the obligation in question falls on 
the churchwardens or parish council etc. as successors of the 
churchwardens, notwithstanding that the churchyard is within the 
area of a burial board or authority with the powers of a burial 
hoard, and the expenses are payable out of the poor rate of the 
]tariKh in wliich the churchyard is locally situate, notwithstanding 
tliat it may he the churchyard of some other parish (/). 

The obligation does not extend to a private burial ground {g), 

1123. An urban authority constituted a burial hoard may repair 
and uphold the fences surrounding any burial ground which has 
been discontinued as such in their jurisdiction, or take down 
such fences and substitute others in lieu thereof. They are required 
to take the necessary steps for preventing the desecration of such 
hurinl ground and placing it in a proper sanitary condition, and 
may make bye-laws (subject to the provisions of the Public Health 
Act, 1875 (/i)) for the preservation and regulation of all burial 
grounds within their jurisdiction. 

Tlioir expenses in the matter may he defrayed out of any rates 
authorised to be levied by any urban authority constituted a burial 
hoard (i). 

1124. When unconsecrated land or buildings is or are vested in 
trustees, under a local Act or otherwise, for the purposes of a cemetery 
or burial ground, and burials in the cemetery or burial ground are, 
by Order in Council under the Burial Acte, ordered to he wholly or 
partially discontinued, the trustees are empowered, with the sanction 
of the Local Government Board {j), to lease or sell any part of the 
cemetery or burial ground in which no interment has taken place. 

If the property was held in trust for a parish the proceeds are 
applicable, after discharging incumbrances and any debts properly 


•.16 


0 See ixxml Ooverameut Act, ISM (56 & 57 Viet o. 7S). a. 19 (10). 

See ibid,, •.S3; lAondon Oovernmeut Act, 1899 (62 & 63 Viet c. 




J,T’: Biihop Wmrmonih liurtal Board 0879), 5 (4. B. D. 67, where it was 
•Iso held that oonaeorated ground provided (otherwise than by a burial authority) 
for a parochial burial ground is a churchyard for the purpose of s. 18 of the 
Burial Act, 1855 (18 9l 19 Viet o. 128), although situate at a distance fnnn the 
^uroh. In the case of a burial ground declared by or under the Church Build- 
ing Acts to be part of the parish for which it is provided, though locally beyond 
tlte con&nee thereof (••• p. 440, ante), speciai questions may arise as to the rates 
applicable to ite maintenance when cloM. 

is) A. T. St, John, WftjfaU, Burial Board (1862), 2 B. A S. 703. 

(A) 38 A 39 Viet o. 53. See se. 182-186. 

(t) laioai Government Act, 1858, Amondmeut Act, 1801 (24 ft 25 Viet e. 61), 
e. 21, re-enacted in l^hlic Health Act, 1875 (38 ft 39 Vict c. 55), Sched. V., 
llurt IIL Aa to the waya in whidi urban authoritiea may be oonsuiiited burial 
boarde, seepp. 484, ol era., anio, 

OO^Sub^tuM for aSccreUry of State by the Burial Act, 1900 (03 ft 64 Vici» 
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incurred by the trustees in their fiduciary capacity, for the benefit of sect. l. 
the parish as the vestry direct (k). If the property was held in trust Closing of 
for private persons, the proceeds are, after the discharge of incum* Bniial 
brances etc., to bo distributed among the ccHtuis qne trustait (/). Orounds 

1125 . The vestry, or body with the powers for this purpose of — ^ 

the vestry (m), of any parish in which a burial ground closed by d 

Order in Council, and not belonging to the parish, is situate, may, by vwtrj?'*” 
by resolution at a meeting called for the purpose, purchase the 

same ; and such burial ground will thereafler belong to the parish, 
subject to all conditions affecting the burial grounds of that parish (ii). 

1126 . Where a burial ground in which interment is discontinued Conveyance 
under the Burial Acts belongs to a parish other than that in which ^ 

it is locally situate the incumbent and churchwardens of the former to trust^'ror 
parish may, with the consent of tlie vestry, or persons possessing parish in 
the powers of vestry for ecclesiastical purposes of or in such parish, 
and of the bishop, convoy any cluipel belonging to such parish ’ 
situate in or attached to such burial ground, and the site thoreof, 
to trustees named by the incumbent and church wartlons of the 
])ari8h within which the same is situate, with the consont of tiie 
vestry, or persons possessing the powers of vestry of or in such 
parish for ecclesiastical purposes, and of the bishop, upon such 
trusts and subject to such conditions for and on behalf of the > 
last-mentioned parish, and with such provision for the appoint- 
ment of new trustees, as to the bishop may seem proper. Sucli 
conveyance is effectual to pass all the estate and interest vested in 


(k) Subject to the exception created by the Local Government Act, 1894 (66 
k 57 Viet c. 73), a. 7 (3), and to exoeptiona immaterial with reference to the Itunal 
Acta, the civil functiona of the vestry of a rural pariah are now vested by as. 6 (1 ) (a) 
and 19 (4) of the Act of 1894 in the pariah council, or, if there ie no pariah council, 
in the pariah meeting. The powers of the vestry which in a rural jMiriah are 
vested in the parish council may, in the case of an urban parish, be vested in the 
urloiii authonty or in some other representative borly by order of the I^ocal 
Government Board under s. 33 of the Act of 1894. In London pansbes other than 
the City the civil functions of the vestry ere now vested in the metroyolitau 
borough councils under the London Government Act, 1899 (62 k (hi Viet c. 1 4). s. 4 . 

(/) Burial Act, 1867 (20 & 21 Viet. c. 81). s. 24. The section is very elaborate ; 
its main provisions only are stated in the text. The power of the vestry umlor 
this section to direct the application of such rents or nroceods is not a power 
of the vestry which relates to the affaire of the churen *’ nor “ an intomst of the 
vestry in church property ” within the I/ondoii Govornmoiit Act, 18tn» (<’>2 & (>.'1 
Viet. c. 14), 8. 23, and siidh power was therefore tmnsfemMl fnaii tlie yustry to 
the metropolitan borough oouncil, to whom its general powers ami duties were, 
under s. 4, transfened ( Westmin^er (JorjMration v. St. iiammrr 

Ky«/ire(/lfc/«r), 23rd June, 1908, per Warriwotok.J., not yet but noted 

(19US) 72 J. P. Jo. 316, where it was assumed that the word “ juirish ” in the 
section meant a parish according to the interpretation of that tenn in the Burial 
Act, 1862 (16 k 16 Yiot o. 86), s. 62 (as to which see p. 448, antr), and would not, 
therefore, include a new or distnet parish, or a district not ooincidiiig with a parish). 

(m) See note (A), mpra, 

(a) Burial Act, 1867 (20 A 21 Viet. o. 81), s. 8. There appears to be nothing 
to authorise expenditure out of the rates on a purchase under the section ; nor 
is any {novision as to the persons to whom the conveyance is to be made, 
though a vestry, being tminoerporate, are incapable of taking the Is^ estate 
in land. The latter mfRoulty might, however, probably be got over by taking 
the oooveyaaos to trustees, and is obviatsd where the functioiis of the veetry 
have been transferred to % oorpotate body. 
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any persons in trust or in belialf of the parish to which such 
chiifiel and site belong : and afier the execution of the conveyance 
all obligation on such last-mentioned parish or any trustees or 
others on l)e}ialf thereof to repair such chapel, or to pay any 
stipend to the minister thereof, or otherwise in relation to or in 
connection with such chapel, ceases (o). 

Sect. 2 . — Building upon Disused Burial Grounds, 

1127. Tlie erection of any buildings upon a disused burial ground, 
except for the purpose of enlarging a cburcli, chapel, meeting- 
house, or other place of worship, is prohibited by statute (p), 
except wiiere the burial ground has been sold or disposed of under 
the authority of any Act of Parliament ( 9 ), or where a faculty 

(o) Burial Act, 1802 fl5 & 16 Viet. c. 85), s. 51. No expenditure out of the 
rates is authorised by tlio section, aud, that being so, it seems that the powera 
of the vestry under it cau in no case be i>owei*s in relation to any exiienso i>r 
rate within the provisions of s. 7 (3) of the Local Govern inoiit Act, 1804 (06 & 67 
Viet. c. 73), referred to in note (A), p. 531, ante. If so, the powers of the vestry 
nmhir the section, being clearly for ecclesiastical puiposes, are not atTectod by 
any of the enaoUnents mentioned in that noto. 

(;•) Disused Burial Grounds Act, 1884 (47 & 48 Viet. c. 72), s. 3. There is 
no shitntory |ii’ovisioti as to the oonseouencos of breach of the prohibition, ami 
a {lerson contravening it is consequently liable to iudiotmont for misdemeanour, 
nr he m.'iy be restrained by injunction in an action by the Attornoy>General. 
In lloffre V. Paddington Buronyh Council^ [1003] 1 Oh. 109, BuCKLEY, J., held 
that where a building infringing the prohiuiiiou blocked the access of light to a 
house on lidjoining land the owner of the house had, as a iiersou specially 
(luuiuged by the breach of the prohibition, a good cause of action against those 
erecting the building. On apjieal ([1003] 2 Ch. 556) doubt was expressed as 
to the correctness of this bolding, but decision of the point was evaded, as, after 
the case had bw'n partly argued befoi-o the Court of A]>peal, the Attorney- 
Genoral was added as a plaiutiS. The case ultimately went to the House of 
Liids uom. I'addington Corporation v. [1006] A. C. 1), where it was 

held that thei« had b^ii no coutraventiou of the prohibiiiou. See note («), 
p. 533, 

In St. Jamet the Le$$, Uethual Green (Pmir) v. Paruhionern^ [1890] P. 65, 
the Consistory Court of London, notwithstumUng the prohibition, grunted a 
faculty, the gmnt of which was not op|>o8ed, for rebuilding and enlarging schools 
aud a parish hall on a disused buiial ground, holding that the work came within 
the saving with regaid to the enlargement of a church, chai>el, meeting* house, or 
01 her place of worship.^ The decision in that case was, however, in effect, oxer- 
ruled in Lmdon County Council v. Dundort, [IJH)4] P. 1, where the Consistory 
Court of liondon lefused to revoke, at the instance of the Loudon County 
( ouncil, a faculty issued for the erection on a disused burial ground of a b.ill 
for (Miiochiul purposes coiumunicuting with a chuivh, together with vestiios, 
lavatories, and a kitchen, iu substitution for existing smnllt^r buildings, on the 
giound that the work authorised w^os, withiu the moaning of the section, the 
enlargtmiHiit of the church: but on anpoal the Court of Arches, while hohling 
that, as the faculty hud been obtaimxi without fraud aud had not l>ceu apiMstlud 
against, it could not bo revoked, hold that, in view of the section under con* 
sideration, the faculty was a nullity so far us the hall, lavatories, and kitchen 
Wei'S otmeerued. In lie St. Sepulchre, //tUOorn Viadtid (1003), 10 T. Ij. K. 723, 
the Cuiuiistury Court, following London Cvuntg Council v. Pundae, $uf*ra, refused 
a faculty for the rebuilding, for the purposes of enlargement, of schools on a 
disused burial ground. As to the buildings prohibited by the section, see further 
note («), p. 633, poet. 

(«/) Disused Burial Grounds Act, 1864 (47 & 48 Viet. e. 72}, s. 5. In lU 
St, ^Hour*$ Jltctory Trutdoee and Oy/er (1886), 31 Ch. D. 412, tne trustees of a 
disused burial ground held by them under a ]»rivate Act of 1883, which give 
Uieiu ex|ireos power to sell or let the loud for budding, proposed to Soil the land 
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for the erection of the building was obtained before August 14 , 
1884 (r). 

For the purposes of the prohibition the expression “ building ** 
includes a temporary or movable building («); and the expression 
“ disused burial ground ** means any burial ground, whether conse- 
crated or not, which has been at any time set apart for the purposes 
of interment, and is no longer used (/) for interments, whether or not 
the ground "lias been partially or wholly closed for burials under 
the provisions of any statute or Order in Council (a), and whether 
or not the ground has been lawfully set apart as a burial ground (a). 

The prohibition attaches to the whole of a site which has been 
set apart as a burial ground, whether it has ever been used for 
interments or not {b) ; but the site of a church which is pulled 
down is not “ground set apart for the purpose of interment,’* 
although intramural interments have taken place in the church (c). 

Sect. 3. — Conveyance and Ulilisaiion of Burial Grounds 
for Open Spaces. 

1128. The owner (d)oi any disused burial ground may convey tlie 
burial ground to, or grant any term of years or other limited 

ill 1885 for buildinff j^uiposes; but Bacon, V.-O., held that the pnrohuser would 
be precluded from ouildiiig by the Act of 1884, ai>}miently cormidoring that the 
exception in s. 5 did uot ap]>ly to a sale after the Act of i884 under an earlier 
Act. lu /le licc/esfast/cul Commisswuers aud Neto Viltf of London. 

Co.. nSOo] 1 Ch. 702, however. North, J., held that a sale of a disuMid 
buiiul gi'ound nfter the Act of 1884 under a scheme made pursuant to the 
Union of Benefices Act, 1860 (26 & 24 Viet. c. 142), would be a sale under the 
authority of an Act of Parliament within the niraning of s. 5 of the Act 
of 1884, and that the purchosers would cou8e<|uontly not be nrovonted hy 
that Act from building on the land; and in A.-O. v. /.ondon i'nrochinl 
Chariiiei Trustm. [1896] 1 Ch. 641, Stirling, J., following the decision of 
North, J., in preference to that of Bacon, V.-C., held that, by leason of the 
saving in s. 5, the Act of 1884 did uot prohibit building on a poition of a 
d stiaed burial ground acouired, after that Act, by a metiopolitan authority for 
street iinpi'ovemeuts unner the Metropolitan Paving Act, 1817 (57 Oeo. 3, 
c. xxix.), which was sold by that authonty as superfluous land under that Ad. 

(r) Disused Burial Grounds Act, 1884 (47 & 48 Viet. c. 72), s. 4. 

(«) Open Spaces Act, 1887 (50 & 61 Viet. c. 32), s. 4. left un»c]»oaled for (his 
purpose by the 0|wn Spaces Act, 1906 (6 Edw. 7, c. 25), s. 23 aiul Schedule. A 
Datid'Stand is a building within the prohibition {A.-U. v. Hi. J'aocrna Veatrtf 
(1893), 69 L. T. 627) ; but a wall to sepamte the ground from a stieut, the inner 
side of which is so built as to form an arcade or covered wny foi the piotcction 
of frescoes on that side of the wall, is not such a buihbng (NL ilftiJfh. 
Aldrrstfote ( FiVur) v. VarUhvmtra, (1900] P. 69), nor is h M.tfMjn eroded 

to pitivent the acquisition of a right to light over the ground {/*uddno/Um 
iWfH>ratit>n v. A.-tL, [1906] A. C. 1). See also note (p). I'- 

(/) The words “no longer used” here mean no more than “not use<i”(A> 
Ponafard and Nfwj»ort Diitrici School Board, [1894] I Ch. 451). 

(w) Disused Burial Grounds Act, 1884 (47 & 48 Viet, e. 72), s. 2, as amonderl 
by provisions in ^e Open Spaces Act, 1887 (60 A 61 \ict. c. 32), s. 4, left 
unrepealed by the Open Spaces Act, 1906 (6 l^lw. 7, c. 26), s. 2.J and Schedule. 

(а) UeBowoirrth and Oravueud Oorptfrution, [1906] 2 K. 11. 426. 

( б ) Be Ptme/ard and Ketvpori District School Board, supra; Be Botworih and 
Gravesend Corporation, supra. 

(c) Be Ecdmastioal Commissumers and New City of lAmdtm Brewrry Co., supra, 

(<0 The O^ Spaoee Act, 1900 (G Edw. 7, c. 26), the provisions of which as 
to burial grounds form the subject-matter of the ensuing eection, is a consoli- 
dating Act xe|iealuig and replamng, with little alteration in suhetance, the Open 
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interest therein to, or make any agreement with, any local authority 
within the meaning of the Open Spaces Act, 1906 (c), for the purpose 
of giving the public access to the burial ground, and preserving the 
same as an open space accessible to the public and under the 
control of the local authority, and for the purpose of improving and 
laying out the same (/). 

1129. A local authority within the meaning of the Open Spaces Act, 
1906, may, subject to the provisions of that Act, acquire by agree- 
ment and for valuable or nominal consideration by way of payment 
‘u gross or of rent, or otherwise, or without any consideration, the 
freehold of, or any term of years or other limited estate or interest 
in. or any right or easement in or over, any burial ground, whether 
situate within the district of the local authority or not ; and may 
undertake the entire or partial care, management, and control of 
any burial ground, whether any interest in the soil is transferred 
to the local authority or not ; and for these purposes may make 
any agreement with any person or persons authorised by the Act 
or otherwise to convey or to agree with reference to any burial 
ground, or with any other persons interested therein {j). 

1130. A local authority who have acquired any estate or interest 
in or control over any burial ground under the Act are, subject to 
any conditions under which the estate, interest, or control was so 
ac<]uired, to hold and administer the burial ground in trust to 
allow, and with a view to, the enjoyment thereof by the public as 
an open space within the meaning of the Act {h), and under proper 
control and regulation, and for no other purpose, and are to maintain 
and keep the burial ground in a good and decent state. 


Ppacoi Acts, 1877 to 1890 (40 & 41 Viet. c. 35; 44 ^ 45 Viet. c. 34 ; 50 & 51 
Vict. c. 32; 53 & 54 Viet. c. 15), as amended by s. 17 of the Commons Act, 1899 
(02 A 63 Viet c. 30). In the Act of 1906, unless the context othei'wise requires, 
** owner** used in relation to a burial ground means the person in whom the 
fi'eehold of the bunal ground is vested, whether as appurtenant or incident to 
any benefice or cure of souls or otherwise; ‘'burial ground” includes any 
churchyard, oemeteiy, or other pound, whether consecrated or not, which has 
been st any time set aimit for the Pui^K>.se of interment; "disused buiial 
groiind” means any burial pound whLd is no longer used for intermouts, 
whether or not the ground has lieen partially or wholly closed for burials under 
the piovisions of a statute or Order in Council ; " oj^n space ’* means any land, 
whether inclosed or not, on which there are no huildings or of which nut more 
than one twentieth part is covered with buildings, and the whole or the 

i-:j ^..4. i TJi t 


are praoticalTy the same as those obtaining for the purposes of the l>isu^ 
}tunul Grounds Act, 1884 <47 & 48 Viet. c. 72), as to which see p. 533, attte, 
For other provisions of the Act, see title Open Spaces and Ebckeation Ouocnds. 

(f) The following bodies are local authorities for, sthe purposes of the Oiien 
SpacM Act, 1906 (6 £dw. 7, e. 25): the council of any county, of any 
luunictpal or metropolitan borough, or of any district ; the ’Oommon Council of 
Gie City of London ; and any parish council invested by order of the county 
council with the powers td the Act, or who had belmre the Act been inveeted by 
•uoh an order with the powers of the Acts thereby repealed (thid, as. 1, 23 (b) I 
(/)/5W,e.6. See note <rf).p.53.H, ‘ 

(9) /M., s. 9. See note (d). p, 633, < 

(A) See note (d), p. 533, oafs. 
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The local antliority may inclose it or keep it inclosed with Srct. », 
proi)er niilings and gates, and may drain, level, lay out, turf, plant. Conveyance 
ornament, light, provide with seats, and otherwise improve it, ami etc. of 
do all such works and things and employ such officers and servants Burial 

as may be requisite for the above purposes, or any of them (i), Grounds 

The local authority, however, may not exercise any of the powers ^o*‘Gpen 
of management under the Act with reference to any consecrated 
burial ground unless and until they are authorised so to do by the 
licence or faculty of the bishop (A). 

The playing of any games or sports is not to be allowed in Onmenor 
the burial ground, except that in the case of a consecrated burial »Po***^- 
ground the bishop by licence or faculty, and in the case of an 
unconsecrated ground the persons from whom the local authority 
have acquired the estate, interest, or control in or over the fame, 
may expressly sanction any such use of the burial ground, and may 
Bt>ecify any conditions as to the extent or nature of such use (/). 

U31. In the case of any disused burial ground, at least three Remornlof 
months before removing or clianging the position of any tombstone 
or monument, the local authority must (1) prepare a staternont 
Buniciently describing by the name and date appearing thereon tlio 
tombstones and monuments standing or being in the ground, ami 
such other particulars as maybe necessary, and cause the staternont 
to he deposited with their clerk, and to be open to inspection by all 
persons, and (2) insert an advertisement of the intention to remove 
or change the position of such tombstones and monuments three 
times at least in some newspaper circulating in the neighbour- 
hood, and by that advertisement give notice of tlie deposit of tlio 
nl>ove-mentioned statement and of the place at which, and the hours 
within which, it may he inspected, and («l) place a notice in terms 
similar to the advertisement on the door of the church (if any) to 
which the burial ground is attached, and deliver or send by post 
a notice to any person known or believed by the local authority to 
be a near relative of any person whose death is recorded on any 
such tombstone or monument (ju). 

In the case of a consecrated ground, no tombstone or monu- Licence nr 
ment may be removed, or its position changed, without a licence or 
faculty from the bishop, and no application for such licence or facility 
may lie made until the expiration of one month at least after the grountl. 
appearance of the last of the advertisoments. But on an applicalioii 
for such a licence or faculty the bishop is at liberty to direct or 
sanction (//) the removal or change of position of any tombstone or 
monument, if he is of opinion that reasonalilo steps have been taken 
to bring the intention to effect such removal or change of 
position to the notice of some person having a family interest in 
the tombstone or monument (o). 

(0 Open Spaces Act, 1906 (6 Kdw. 7, c. 25), s. 10. 

(A) Ibid,, 8. 11 (1). 

(0 Ibid., B. 11 (2) 

(m) Ibid., 8. 11 (3). 

<ii) The words are, ** provide*! that on an application for a licence or faenlty 
nothine shall prevent the bishop from directing** etc. 

(o) ibid., a. 11 (4). On an application for such faculty inquiries will not bs 
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A licence or faculty for the above purposes may be granted 
by the bishop of the diocese within which the consecrated burial 
ground is situated on the application of the local authority who 
have acquired any estate, interest, or control in or over the burial 
ground, and may be granted subject to such conditions and 
restrictions as to the bishop may seem fit (p ), 

1132. The powers above mentioned respecting burial grounds 
may be exercised by a local authority in respect of any burial 
grounds of a similar nature vested in them in pursuance of any 
statute or of which they are otherwise the ownei's (q). 

1133. No estate, interest, or right of a profitablQ or beneficial 
nature in, over, or alTecting a burial ground, may, except with the 
consent of the person entitled thereto, be taken away or injuriously 
affected by anything done under the Open Spaces Act, 190G, without 
compensation being made for the same ; and such compensation is 
to be paid by the local authority by whom the estate, interest, or 
right is taken away or affected, and is in case of difference to be 
assessed as if the sanie were for lands taken otherwise than by 
agreoinent or injuriously affected under the Lands Clauses 
Acts (r). 

1134. A local authority may with reference to any burial 
ground in or over which they have acquired any estate, interest, or 
control under the Open Spaces Act, 190G, make bye-laws for the 
regulation thereof and of the days and times of admission thereto, 
and for the preservation of order and prevention of nuisances 
therein, and may by such bye-laws impose penalties recoverable 
summarily for the infringement thereof, and provide for the 
removal of any person infringing any bye-law by any officer of the 
local authority or police constable (<). 

1135. Local authorities may combine for the purpose of the 
exercise of the above powers (/). 


made into questiona of title (/le Camdm Toum Burial Ground (1889), 6 T. L. R. 
31 n. If a vault be iu good repnir, the faculty will not allow interference therc- 
wito without the ooneent of the family ; but if in bad repair, it may sanction ite 
being levelled and filled up (.St, Dotolph-without-AldyaU (Ficar) v. Vari*hi<meT$ 
(No, 2), [1892] P. 173), x / 

( p) 0}WQ Spaoea Act, 1906 (G Kdw. 7, o. 25), a. 11 (5). 

[a) a. 12. 

(r) Ibid^t a. 13. As to the Lands Clauses Acta, see title Compulsobt 
PURaiASB Avro COMPEMSATlOlf. 

(») Ihid,, a. 15. The section speciBea, in the case of each class of local autho- 
rity, the enactments subject to and in accordance with which the power of 
making the bye-laws is to be exercised. 

(0 /Wd.. a. 16. 
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Part XI.— Supervision of Burial Grounds by 
Government Departments. 

Sect. 1.-- Sanitary licgulation and Insjmtion of Burial (J von ndn, 

1136. The Local Government Board (n) may from time to 
lime make regulations in relation to burial grounds and to )>laces 
for the reception of bodies previously to interment provided 
under the Burial Acts for the protection of the public health 
and the maintenance of public decency ; and burial authorities 
and all other persons having the care of such burial grounds and 
places for the reception of bodies must conform to and obey such 
regulations (h). 

Any person who violates or neglects or fails to comply with any 
such regulations is liable upon summary conviction to a i)enalty 
not exceeding £ 10(c). 

The Local Government Board (d) are empowered to appoint 
and authorise persons to inspect any burial ground or cemetery, 
parochial or non -parochial, or place for the reception of bodies, to 
ascertain its state and condition, and, where regulations in relation 
thereto have been made under the powers above referred to, to 
ascertain whether such regulations have been observed and com- 
plied with. Any person having the care of any such burial ground 
or cemetery or place who obstructs any person so authorised to inspect 
it is liable on summary conviction to a penalty not exceeding XIO (e), 

1137. On the representation of the Local Government Board (/) 
Orders in Council may be made ordering acts to be done by or 
under the directions of the churchwardens or such other persons 
as have the care of any vaults or places of burial for preventing 
them from becoming or continuing dangerous or injurious to the 
public health. Every such Order must be published in the London 


(«) SuV>8tituteil for a fcrGcitjtary of fcitato by the liuriul Act, 11K)U (03 & 04 
Viet. c. 13), 8. 4 and Sched, I. 

(/;) Ihiriul Act, 1832 (13 & 16 Viet. c. 83), 8. 44. The power of making regu- 
lations under thi8 section appears to have l^n exercised in relation to particular 
burial grounds only. A senes of model I'ogulations issued by the Ilfuno Office, 
as reprinted in 1890, will be found in Mackenzie and Ilandford, Mode) 
luws, p. 487, and another series also issued by the Home Offico, differing in 
some important particulars from the above, is set out in Unxike Little, f^iw of 
Burials, 3rd od., p. 713. Both series deal with the fencing, draining, and 
planning of the ground, the area and registration of graves, the closing of vaults 
after burial, the burial of more than one lH>dy in one grave, the rcHUiening of 
graves, and the depth of graves. The J/ocul Government Board have not 
themselves issued any model reflations. 

(<) Burial Act, 1833 (18 & IP Viet. c. 128), a 8. The iwnalty is imposed not 
only in respect of the violation etc. of the regulations in question, but also of 
** any regulation imposed by this Act.'* It is difficult to say what the regulations 
thus referred to are. 

(cO Substituted for a Secretary of State by the Burial Act, IIHM) (63 A 
YicL o. 13), a 4 and Schod. I. 

(«) Burial Act, 1853 (18 ft 19 Viet. c. 128}, s. 8. 

(/} Substitute for a SocreUry of State bv the Burial 1900 (03 4 
Yict. 9* i Sched* L 
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Gazette^ and the churchwardens or other persons must do or cause to 
be done all acts so ordered, and the expenses incurred in and about 
the doing thereof are to be paid out of the poor rates of the parish (</). 

The power to make such Orders in Council does not, however, 
extend to unconsecrated land which, though it has been used 
for burial, is no longer so used, and is not subject to any trust 
preventing its use for purposes other than burial ; and an Order in 
Council purporting to be made under the power in question with 
regard to such land is consequently a nullity (h). 

Jf it appears to the Local Government Board (i), on the repre- 
sentation of a person authorised by them to inspect any vaults or 
place of burial in relation to which such an Order in Council has 
been made, that any acta ordered by such Order to be done by or 
under the direction of persons other than churchwardens having 
the care of such vaults or place of burial are not done within a 
reasonable time and according to the intent of the Order, the 
Board may authorise and direct the churchwardens of the parish in 
which the vaults or place of burial may he situate, or the parish 
council or other authority subject to the civil duties of such church- 
wardens O'), as the case may be, forthwith to do or complete the 
acts mentioned in the Order, or such of them as remain undone ; 
and the churchwardens, parish council, or other authority must 
obey such direction, and for that purpose ti)ey and all persons 
acting under their direction have the same powers of entry and 
otherwise as if they had been directed to do such acts by the Order 
in Council, and such vaults or place of burial had been under their 
care; and any person obstructing them or removing or interfering 
witli the work done by them is guilty of a misdemeanour (k). 

If the Order in Council directs any acts to be done in any church 
or churchyard, the persons thereby directed to do such acts must, 
according to the decisions of the Ecclesiastical Courts, first obtain a 
faculty permitting them to do such acts (/). 


ig) Burial Act, 1857 (20 & 21 Viet. & 81), s. 23. The first branch of the 
section prorides that the Order in Council may “ order $Hch acts to lie done 
... for preventing** etc., and is thus, as it stands, ungrammatical. Proliably 
the word **such *’ should be rejected as meaningless. The section provides for 
notice before the representation of the Txical Ouvernment Ikiard is made. ^ 
far as it refers to churchwardens, the section should probably still be read as 
ref(>rring to these officers even in the case of parishes where the civil functions 
of the churchwardens have been transferred to a parish council or other autho- 
rity by or under the Txical Ooveniment Act, 1894 (56 & 57 Yict. c. 73), as. 6 
(1) (b), 33, Mnoe it appears to be as custodians of vaults etc. that the section 
enables duties to be imposed on them, and it is in pursuance of their ecclesiastical 
duties, in ordinary cases at least, that they are such custodians. 

(A) FmUr v. iWd (1867), L. E. 3 Q. B. 67 ; Jacob*on v. St, Pancras VrHry 
(1880). a J. P. 184. 

(t) Substituted for a Secretary of Stale by the Burial Act, 1900 (63 & 04 
Viot. c. 15), s. 4 and Sohed. I. 

(/) See Local Government Act, 1894 (56 A 57 Viet. o. 73), ss. 6 (1) (b), 33. 
It would sem that the duties of churchwardens under the section are in fio 
case “ (H'clesiastioal,** so as to be n>sorved to them in a }mrish where the civil 
duties of churchwardens have been trunsferrod by or under the Act of 1894, 
though there might possibly be some doubt upon the point in the case of a 
oontecraied burial ground. 

ik) Burial Act, 1850 (22 Viet. o. 1). s. 1. 

(/) Si. efc, (iJedor) t. iWwAnmfrt, [1602] P- 394 i Si, 
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1138. On the representation of the Local Government Board (w), 
Orders in Council may be made establishing regulations for the 
protection of the public health, and for the maintenance of public 
decency, in respect of all burials in common graves in any ceme- 
teries named in Sched. B to the Burial Act, 1852 (a), or* in any 
cemetery established under the authority of any local Act. Every 
such Order must be published in the London Gazette, and ail 
persons having the care of such cemeteries must conform to and 
ol)ey such regulations, and any person violating or wilfully neglect- 
ing to observe the same is liable on summary conviction to a penalty 
not exceeding j £10 (o). 

Sect. 2. — Inquiries by Secretary of State, 

1139. A Secretary of Stale may appoint a person to inquire into 
any matter relating to the consecration of any part of a burial 
ground or the building of any chapel therein, or to the fixing, 
varying, commutation of, or com[)ensation for, fees payable to 
ministers of religion, ecclesiastical oflicers, and sextons in connec- 
tion therewith, and may assign to such person remuneration not 
exceeding live guineas a day and an allowance for expenses, payable, 
except so far as otherwise provided, out of moneys provided by 
Parliament. 

He may, however, make such order as he thinks just as to the 
payment by the burial authority or other parties of the whol(3 or 
part of the costs of the inquiry, including such remuneration and 
expenses. Such order may direct payment to the Exchequer 
or other parties, and may be enforced as an order of the Jligh 
Court (p). 


Part XII. — Burial of Poor Persons. 

1140. The expression “ poor law union ” is, for the purposes of 
the present Part of this title, used to include a parish with a 
separate board of guardians ( 7 ); the expres.sion “union” is used to 
mean a union consisting of two or more poor law parishes under 
a board of guardians, whether such union was constituted under 
the Poor Law Amendment Act, 1834 (r), or otherwise; and the 


f {Rector) r, Varinhionere, [^1893] P. 23,3; Leer. Uauitreif, [1898] P, 
03. The auihonty of these decisions is, however, very doubtful, and the 
decisions themselves are in opposition to the expressed opinion of the law oHicom 
of the Crown. 

(m) Substituted for a Secretary of State by the Burial Act, 1900 (03 A 01 
Viet c. 16), 8. 4 and Sched. I. 

(n) 15 A 16 Viet c. 85. 

Iv) Burial Act, 1857 (20 A 21 Viet r, 81), s. 10. The section provides for 
notice being given before the representation of the FiOosl Qovemment Board is 
made. 

(p) Burial Act, 1900 (03 A 04 Viet c. 15), s. 5. 

(q) This is in accordance with the definition in the Interpretation Act, 1889 
(52 A 53 Viet c. 03), s. 10 (2). 

(r) This is in sub^noe the effect of the elaborate definition of ** union ” in the 
Poor Lew Amendment Act, Ifi^M (4 A 5 Will. 4, c. 70), a. 109, the definitione 
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oxprOfislon ** common fuiur* is used lo include the fund out of 
which the expenses of a board of guardians for n single parish are 
paid («). 

1141. Boards of guardians are bound, as occupiers of their work- 
houses, to provide for the burial of poor persons dying therein ; and 
there is a similar obligation on other poor law authorities in respect 
of poor persons dying in their institutions. Except’ in the case of 
persons dying on premises in their occupation, there appears to be 
no obligation on poor law authorities to provide for the burial of 
paup(3rs (/). 

1142. It is, however, lawful for a board of guardians to bury, at 
the expense of the common fund, the body of any poor person 
wiiicli may be within their poor law union (a). 

The enactment conferring this power on the guardians contains 
provisions as to the place w'here the burial is to take place, the effect 
of which is not quite clear, but under which it seems that, subject 
to certain enactments providing that, for the purposes of burial, 
paupers dying in workhouses and other poor law institutions are to 
l>e regarded in some cases as dying elsewhere, and to some excep- 
tions introduced by later legislation (h), the burial ought in general 
to take place in the churchyard or other consecrated burial ground 
of the parish etc. where the death occurred (c). 


in are applicable to tb© interpretation of the various Poor Law Amend- 
lUMit Acts referred to in the preaent part of the article. 

(/i) This is in accordance with the modern practice, though not sanctioned by 
any general statutoiy definition. 

(i) It. V. SlemtH (1840), 12 Ad. & El. 773. Tl»e enactments referred to later 
conferring powers on boords of guaniinns for Iho b\inal of paupers are all 
expressed os enabling enactments ; and there appears to be nothing imposing 
a legal obligation on the guardians to avail thnmselvos of those powers. 

As to the duties of guardians of the poor in general, see title Poor Law, 

(<i) Poor Law Amendment Act, 1844 (7 & 8 Viet. c. 101), s. 31 ; Union 
Chargenbility Act, 1805 (28 & 20 Viet. c. 79), s. 1. 

' /O .S»*e pp, 541, \ , 

/) The IVMjr Ijaw Amendment Act, 1844 (7 & 8 Viet. c. 101), s. 31, after 
providing that it shall be lawful for the guanlians to bury the laxly of any 
|Mior person which may be within their union or parish, and making provision 
(now sutH rsed^l as to parishes in unions) for charging the exp(>n«e on the p«x>r 
rate uf tn© parish to which th© person in question may have been chargeable, 
or in which he may have died, or otherwise in which such boily may bo,” con- 
tinues as follows: **ai)d unless the guardians, in compliance with the desire 
expressed by such person in his lifetime, or by any of his relations, or for any 
other cause,* direct the body of such poor person to bo buned in the churchyarll 
or burial ground of the parish to which such person has been chargeable (which 
thev are hereby niithorised to dob every dean body which the guardians or any 
of their oiHcers duly authorised sliall direct to l>e buried at the exfiense of the 
poor rates shall (unless the deceased |>er8on, or the husband or wife or next of 
kin of such dea^osed person, have otberwiae desired,) he buried in the churt'h- 
yard or other consecrated burial ground in or belonging to the parish, division 
of palish, chnpelry, or place in which the dcoth may hove occurred,” The 
question of the effect of this obscure language is now further complicated by the 
fact that wuce the Union Chargeability Act, 18(15 (28 A 29 Viet, o. 79). the 
chnrgeability of pauper© has bewme a chargeability to the union u a whole, 
and not any partienfar parish therein. In a. 2 of the Poor Iaw Amemlnient 
Act, 1850 03 A 14 Viet c. 101), it should be added, under which guardians ara 
ampowared to proridt and contribute to the proririon of burial grounds and to 



PaUt Xtt. — St'RtAL OP Poor Pkrsoxi * 

Where guardians or any of their officers duly authorised in that 
l)ehalf undertake, or contribute money or other aid towards, the 
burial of a poor person, and the burial cannot take place in tlie 
jmrish where, according to the provisions above referreil to, the 
same would have been required to take place, by reason of the public 
burial ground of such parish having been closed and no other 
provided, or where, in consequence of the crowded state of such 
burial ground, the guardians are of opinion that the burial of such 
dead l)ody therein would be improper, it is lawful to bury the body 
in a public burial ground (some part of which has been consecrated) 
of or in some other parish as near as convoniently may bo to the 
first-mentioned parish (d). 

1143. There are provisions under which, for the purposes of tlio 
burial of paupers dying in a workbou.se, the workhouse is in many 
cases to be considered as situate in a parish oilier than that in 
which it is actually situate. Under these provisions, if the work- 
house belongs to a parish not in union, and the pauper was charge- 
able to that parish, the woikliouso is, for the purposes of llie 
pan|>er'8 burial, to he considered as situate in that parish ; and 
if the workhouse belongs to a union, and the pauper resided in the 
union before removal to the workbou.se, the workhouse is, for the 
purposes of the pauper’s burial, to he considered as situate in 
the parish in which the pauper Inst so resided. Tlie effect of the 
provisions in other cases is very doubtful (e). 

If a union is comprisetl in any school or asylum district, the 
death of a pauper in the school or asylum of such district is for 
the purposes of burial to be deemed to have taken place in the 

bury paupers dying in the wojklviUHO therein, there is a saving, evidently 
intended to refer to the provisions of the Act of 1844, above quoted, for “the 
obligation now imposed by law upon the giianlians to bury the dead body of 
such jK)or person elsewhere, in cfise the deceased |H*r»Kjn, or the husband, or 
wife, or next of kin of such deceased |>erson, shall have so requested.” 

{<1) Poor (IJuriuls) Act, IvS.3.5 (18 & 10 Viet, c, 70). s. 1 . Although it may be 
lawful for the guardians to bury the brxly in a neighlsniring luinsli, there is no 
express oblimtion upon the incumlient and chiircliwurdoris or U{)on the burial 
authority of such pari.sh to allow the interment to take place in the parish 
churchyard or burial ground. 

(r) Tlie Poor I.»aw Amendment Act, 1844 (7 & 8 Viet. r. 101), s. 50, provides 
that, for the purpose of the burial of the jKjor, the workhouse of any union or 
parish and every district school of a school district constituted und«*r that Act 
shall be considered as situated in the parish to which ouch p<x)r jierson to 
buried is or has hem chargeable; ana s. 10 of the Union Chiirraability Act, 
1865 (28 & 29 Viet. c. 79), provides that, “ fi>r the puq>oso» of the burial u( any 
poor person dying in the workhouse of any union, such workhouse shall l>s 
coiisilieFfxl 08 situated in the parish in the union where such poor fjerson resided 
last, previously to his removal to the workhouse.” The nrovi-^ions of s. 10 of 
the Act of 1805, no doubt, in cases where they are applicable, override those of 
s. 66 of the Act of 1844, but the provisions of the last-namcsl section still apply 
where the workhouse belongs to a prirish not in union, a»id also, it would 
seem, where the workhouse Xiongs to a union, but the provisions of s. 10 of the 
Act of 1866 are incapable of appitcatirm, e. 7 ., in the case of the death of a child 
bom in the workhouse and dying there without having left it. The provisions 
of s. 66 of the Act of 1844 are, however, ditficult of application in the case of a 
union now that paupers are chargeaUe to the union as a whole, and not to a 
particular parish, with regard to tlie provisioDS of the section as to distriol 
•chools, ace in/ra^ 
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parish of the nnion from which such pauper was sent to such 
school or asjlttin, or to the worklionse of the union, as the ease 
may be, and the charges of the burial mast be borne by the common 
fund of the union (/*). This provision is confined to the case of a 
pnuf)er sent from a union as distinguished from a parish not in 
union (a). There are, however, provisions under which the death 
in a district school, or in an asylum of a district founded under tiie 
Metropolitan Poor Act, 1867, of a pauper sent from a parish not in 
union, is in most, if not all, cases to deemed, for the purposes of 
burial, to have taken place in that parish, and under which the 
expenses of burial fall on that parish (/^). 

1144. In all cases of burial under the direction of guardians 
under the powers above referred to, the fees payable by the custom 
of the place where the burial may be, or by statute, are to be paid 
by the guardians for the burial of each such body to the person or 
persons who by such custom or statute are entitled to receive the 
same (i). 

1145. A board of guardians may pay the costs of the burial of 
any poor person dying out of the limits of their poor law union 

was at the lime of the death in receipt of relief from them (./). 
And they may, when necessary, pay the expenses of the biirial 
of any idiotic pauper sent by them to a public asylum or establish- 
ment for idiots under the Poor Law Amendment Act, 1868, and of 
any idiotic, imbecile, or insane pauper sent by them under that Act 
to the workhouse of another union or parish (A). 

1146. In the event of the death of any pauper having in his 
possession or l)elongiiig to him any money or properly, the 
guardians of the union or parish wherein such pauper dies may 
reimburse themselves the expenses incurred by them in and about 
the burial of such ptiuperf/); and the cost of burying any poor 


( /) Divided Parishos and Poor Imw Amendment Act, 1870 (39 40 Viet, 

c, 01), 21, 

/An/., 8. 44, inoorporatoa the deOnitions in the Poor Taw Amondinent Act, 
1834 (4 A 6 Will. 4, o. 70), e. 109. and '* union” in the Act of 1870, therefore, 
eeetiie cloarlv not to include a pariah not in union. 

(A) Poor Iaw Amendment Act, 1844 (7 A 8 Viet. c. 101), s. 50; Metro- 
politan Poor Act, 1807 (30 & 31 Viet. e. 6), m. 24, 32. As to a. 50 of the Act <>f 
1844, see note (e), p. 54 1 , Ss. 24 ana 32 of the Act of 1807 provide that with 
reference to hunal an aayhim under that Act shall, in reference to each inmate, 
lie doeiiied to he in the union or parish from which the inmate was eent, and that 
the expenses incurred by the managers in or about the burial of the inmates 
shttll Im) sevarately charged to the unions or parishes from which the inmates 
are sent These provisions of the Acts of 1844 and 1867 are, no doubt, over* 
ridden by those ox s. 21 of the Act of 1870 cited in note (/), suf*ra, in c»ises 
coming within that section, but appear to be still operatiTe in other cases. 

(i) Poor Ijsw Amendment Act, 1844 (7 A 8 Viet c. 101), s. 31 ; Poor (Burials) 
Act, 1855 (18 A 19 Viet e. 79), s. 1. 

(j) Poor Tjiw Amendment Act, 1849 (12 A 13 Viet e. 103), s. 17. 

lit) Poor Iaw Amendment Act, 1868 (31 A 33 Viet. c. 122), s. 13. 

Poor Law Amendment Act 1H49 (12 A 13 Viet o. lo3), s. 16. The 
MOboii, after provisioiks to the effect, briefly, that where a pau|ter has any 
woiiey or valiwble sseimty for moxtey the guardians of the union or parish to 
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person by or under the direction of any guardians is recoverable in 
like manner and from the same parties as the cost of any relief 
(if given to such i>erson when living) would have been recover- 
able (w)» ^-i^be guardians are not preferential creditors of the 
deceased pauper for such expenses, and the pauper’s executor may 
accordingly retain a debt due to him from the paupers estate 
before satisfying the claim of the guardians (n). 

Administration of the effects of a pauper who is buried by the 
guardians may be granted to a nominee of the guardians on the 
footing that they are creditors for the expenses of such burial (o). 

U47. It is unlawful for any officer connected with the relief of 
the poor to receive any money for the burial of the body of any 
poor person which may be within the parish, division of parish, 
chtti^elry, or place in which the death may have occurred, or to act 
as undertaker for personal gain or reward in the burial of any such 
body, or to receive any money from any dissecting school, or school 
of anatomy, or hospital, or from any person to whom any such body 
may be delivered, or to derive any personal emolument whatever 
for or in respect of the burial or disposal of any such body. A 
breach of this prohibition is punishable on summary conviction by 
a penalty not exceeding i!5 (p) 

1148. Where the guardians of any parish or union are possessed 
of land suitable for the purposes of a burial ground, and the Local 
Government Board consent to the same being appropriated to tlie 
reception of the dead bodies of any poor persons whom the 
guardians are authorised or required bylaw to bury, the ordinary 
may, if he see hi, consecrate the whole or a part of such land for 
burial purposes, and after consecration the guardians may law- 
fully direct any siicii dead body to be buried therein (q). 


which he is chargeable may take and appropriate eo much of the money or pro- 
duce of the security, or recover the same as a debt, as will reimburse them for 
their expenditure on his relief duiiug the preceding year, enacts that, ** in the 
event of the death of any pauper having ia his possession or belonging to him 
any money or property, the guardians . . . may reimburse themselves the 
exi)en8ee iucurrra by them ia aad about the burial of such paujier, and in and 
about the maiuteuaace of euch pauper at any time during the twelve mouliis 
previous to the decease.” In Lavrr v. Botham A iSons, [1895] I Q. U. 59, the 
opinion was expressed that the provisions for the appropiiation of money etc. 
in the first branch of the section cannot be read into the second, and that the 
effect of the second branch is merely to make the guardians ordinary crediU>r8 
fur the expenses ^ere referred to. llie guardians appear, it should be added, 
to lie in the position of ordinary creditors in respect of relief given to a pauper 
indopetidently of the section. See the cases cited in note (o), lu/ru, and BitKeuhtad 
Vuiou Quardtant v. Btvioket (1908), 95 L. T. 359. 

(m) Poor Law Amendment Act, 1819 (12 & 13 Viot c. 103), s. 17. As to the 
recovery of the cost of relief given to paupers, see title Pooa Law. 

(fi) iMver y. Botham A Stmtt tupra, 

h») See Ctmper y. M*Kmua (1865), 35 L. J. (P. A M.) 91 ; Bo /Ueve* (1890), 55 
J. V. 24 ; Jt€ Lillicrup (1691), 55 J. P. 825 ; mndeait v. Sharluud (1871), li. R. 
2 P. A D. 217, 26a 

(p) Puor laiw Amendment Act, 1844 (7 & 8 Viet. c. 101), s. 31. The prohibi* 
tioii appears to be of Mueral character, though it is enacted in the form of m 
ptvviso to the aectiofi, Sw first nart of which giyee the guardians the powera 
lur the burial of paupers referred to p. 540, auto, 

(g) Burial Act, 1857 (20 A 21 Viet. o. 81), a, 
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The land so consecrated must not thenceforth be nsed for anv 
other purpose than for burials according to the rites of the Church 
of England (r), and is to be kept in decent order ; and the fences 
thereof, and any building or other erection thereon or adjoining 
thereto used for the performance of the burial service, are to be 
maintained by the guardians out of their common fund. But the 
guardians are not authorised to direct the body of any poor person 
to be buried in such grounds who, or whose husband, wife, or next 
of kin, shall, by letter addressed to the master of the workhouse or 
otherwise, have expressly desired burial to take place elsewhere (s). 

U49. A board of guardians may contribute out of their common 
fund such sum as the Local Government Board may approve 
towards the enlargement of any churchyard or the enlargement or 
obtaining of any consecrated public burial ground in the parish in 
which the workhouse is situated, or in any other parish of the 
union ; and where such burial ground is enlarged or obtained with 
the aid of such contribution, they may bury therein the body of any 
poor person dying in the workhouse, unless, it seems, the husband, 
wife, or next of kin of such person have expressed a desire that the 
body should he buried elsewhere (0* 

In all cases of burial under Iho direction of the guardians in 
pursuance of this provision, the fee or fees payable by the custom 
of the place where the burial may be, or by statute, are to be paid 
by the guardians to the person or persons entitled to receive such 
fee or fees (/). 

1150- Guardians may make agreements in svicli form and with 
such Hiipulations as the Local Government Board may approve with 
the proprietors of any cemetery established under the authority of 
rarliament, or with any burial board or authority exercising the 
powers etc. of a burial board, for the burial of the bodies of poor 
persons which they may undertake to bury, or toward.s tlie burial 
of which they may render assistance ; and thereupon the burial of 
any such body under the direction of the guardians or their officer, 
or with their aid, in such cemetery or in the burial ground of such 


(r) It may l»e doubtod whether the provisions of tlio Ihinal Laws Amendment 
Act, IvSSO (43 &. 44 Viet. o. 41), roferi'ed to at pp. 424 ei ante, authorising 
buriul in consecnittHl ground without the porfurmance of the buiial service 
arcordiiig to the lites of the Established Church, apply to such burial ground, 
but ns “gnivoyaid *' is not defined in that Act in such terms as to exclude such 
a burial ground, it might well be held to bo a '* graveyard within the Act. 

(«) burial Act, 1S07 (20 & 21 Viot. c. SI), a. 6; and see noto (c), p. 540, antt. 
As the ground is proviued under one of the Burial Acts, it may not be used for 
burials within one huudiv*d yards of a dwelling-house already erected when the 
ground was provided without certain consents (Burial Act, 1855 (18 & 10 Viet, 
c, 128), s. 9. os amoiidcMl by Burial Act, lOOO (0 Edw. 7, c. 44) ; and see p. 48i, 
nutr\ Tbo Omsocration of Churchyards Act, 1867 (30 & 31 vict. c. 133) (as to 
which see p. 441, osle), is extended by a 2 of the Cousecration of Cburchyurd.s 
Act, 1868 (31 A Vict. c. 47), to burial grounds attached or belonging to uniou- 
housce. 

(0 Boor T<aw Amendment Act, 1850 (13 & 14 Vict. c. lOt), s. 2. The pro* 
▼iaions of the soction authorising the burial of paupers in the churchynm or 
burial ground are subject to the proviso that uothingm the Act ehsU ** discharge 
or vary the obligaiiou now immaied by law u|)on the guartlians to bury the dead 
of each poor penon e^whetw* tu oksc the person* or the 
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burial board or authority, is lawful, unless the deceased person, or 
the husband, wife, or next of kin of the deceased, have otherwise 
expressly desired («)• 

1151. The provisions of the Burial Laws Amendment Act, 
1880 (/r), authorising burial in consecrated ground without the 
performance of the burial service according to the rites of the 
Church of England, extend to the case of a pauper buried at 
the expense of the guardians (x). 

1152. The visiting committee of an asylum, with the consent of 
the local authority by wliom they are appointed and of a Secretary 
of State, may provide for the burial of lunatics dying in the asylum 
and of the ollicers and servants belonging thereto— (1) by appro- 
priating land belonging to them or acquiring land, not exceeding in 
either case two acres, for providing a new or enlarging an existing 
burial ground ; (2) by agreeing with any corporation or persons 
or body of persons willing to provide for the burial of such persons. 
They may procure consecration of a now or enlarged burial ground, 
and provide for the appointment of a chaplain for a new burial 
ground. The incumbent of the parish in which such new or 
enlarged burial ground is situate is not entitled to any foe for 
the interment of any person buried therein by direction of the 
committee (.//)• 

Where the visiting committee of an asylum undertake the burial 
of a pauper lunatic, and the public burial ground of the piirish 
where the death took place is closed or inconveniently crowded, the 
burial may take place in a public burial ground of some other 
parish with the consent of the minister and churchwardens of that 
parish, and in that case the visiting committee must pay to the 
person entitled thereto the burial fees payable under any statute or 
custom (<i). 

The necessary expenses attending the burial of a pauper lunatic 
in any institution for lunatics are to be borne by the poor law 
union to wliich the lunatic was chargeable, or by tbo local 
authority liable for his maintenance when alive, and must be paid 
by the guardians of the poor law union or the treasurer of tiie 
local authority {b). This provision applies to expenses of the burial 
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husband, or wife, or neit of kin of such deceased person, shall have so requested ** 
As to the meaning of this proviso, soo noto (r). p. HO. ante. 

(i4) Poor (Burials) Act, 1855 (18 A 19 Yict. c. 79). s. 2; aud see note (c), 
p. 540, ante. 

(w) *13 A 44 Yict. c. 41 : and see pp. 424 sf teq., ante. 

Ir) For the special provisions appUcable in such a case, see p. 425, ante. 

\y) Lunacy Act, 1890 (53 A M Yict. c. 5), s. 258. Bee geiioraliy, as to 
pauper lunatics, title Lukatics and PsasuNa of Unsound hCiND. 

(a) Ibid., s. 259. If theyublic burial ground of such other parish is tinder 
a burial authority, the visiting committee can obtain their object by agreomout 
with such authority under s. 258, tupra. 

15) lbid.t a. 297. The provisions for determining whether a lunatic is charge- 
able to a union or whether a local authority is liable for his maiutenance are 
contained in sa. 286—291 of the Act The proviatons of ss. 287 and 291 as to 
the making of orders on guardians and local authorities for the pa\inent of 
expenses of lunetics are not expreasly extended to burial exnenww ; but see 
Zends Qitardian* t. WakeMd iuardiatiu (1857), 7 £. A B. 258 ; R. v. ZVues, 
[1692] 2 a B. 136. 

Ba..^lll. T 
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of lunatics m institutions for lunatics who become paupers (c ) ; and 
it also applies to the expenses of the burial of persons confined as 
pauper lunatics sent to any institution for lunatics under any Act 
other than the Lunacy Act, 1B90, authorising their reception therein 
as pauper lunatics, and (save as provided by the Lunacy Act, 1890, 
concerning any lunatic who may appear to have any real or per- 
sonal property applicable to his maintenance) of all other lunatics 
sent to any institution for lunatics under an order of a justice or 
juHtices made before May 1, 1890, or under a summary reception 
order made by a justice under the Lunacy Act, 1890, or under an 
order made by two or more of the Lunacy Commissioners at any 
time, as if such last-mentioned lunatics were, at the time of being 
so sent, actually chargeable to the jioor law union from which they 
are sent (d). 

A resolution of the visiting committee under s. 270 of the 
Tiiinary Act. 1890, for the reception into their asylum of pauper 
lunatics from areas other than their own, may require thnt no 
pauper lunalic should be admitted under the resolution without an 
undertaking l)y minute of the guardians of the poor law union to 
uhich the lunatic is chargeable for the payment of the expenses of, 
inter alia, his burial if he dies in the asylum {e), 

1153. When any body is buried in any of the cemeteries men- 
tioned in Sebed. 13 to the Burial Act, 1852, at the exi)ense of 
any union or parish, or in any other cemetery established under 
the authority of Parliament, at the exiKjnse either of any union 
or parish or of any hospital or infirmary, the fee or sum to 
he ])aid or payable on the interment or otherwise in respect of 
such body to tlie incumbent of the parish or ecclesiastical district 
from which such body is removed for interment is not to exceed 
one shilling, or where the incumbent formerly received in respect 
of tlio like burial in the ground of his parish more than a shilling 
is not to exceed the sum then received, and is in no case to exceed 
two shillings and sixpence. No fee or sum whatever is payable in 
respect of such interment to any person as officer of or for or on 
behalf of such parish or district (/). 


(c) Lunacy Act, 1891 (54 & 55 Viet. c. 65), a. 22. 

\n) Lunwey Act, 1890 (53 & 54 Viet. c. 5), 8. 298. 
k) 8. 270. 

(/) ilut'ial Act, 1652 (15 & 16 Viet. c. 85), 8. 49, which applied originally to 
the eenioteriea (most of them established by com}Hiuies under special Acts) men- 
tionod iu f6iU, Sobed. l\, as extended by Burial Act, 1853 (16 A 17 Viet, 
c. 134), a. 7, to all other cemeteries ** established under the authority of Parlia- 
ment.'* These words, in the context, seem clearly to mean established under 
s|)eoial Acts, so that the enactment would not, e.^., extend to Uie burial mund 
of a burial board. See U, ▼. Mancht$ter Ju$tice$ (1655), 6 E. & B. 702, decided 
on a. 5 of the Act of 1653. The words of s. 49 of the Act of 1852 referring to the 
feee formerly reoeived by incumbents are ** where the incumbent now receives " 
etc., so that as regards the cemeteries mentioned in Sched. B to that Act the 
critical date is that of the passing of that Act (July 1, 1652). As regards other 
cemeteries the critical date would seem to bo that of the passing of the Act of 
1653 (August 20. 1653). 



Part XIII.— Burial op Persons pound Drortneo. 


(47 


Part XIII. — Burial of Persons found 
Drowned. 

1154. The overseers (including the churchwardens where they are 
ex vjficio overseers any parish in which any dead liuman body 
or bodies may be found thrown in or cast on shore from the sea by 
wreck or otherwise, or found in or cast on shore from any tidal or 
navigable waters, or found floating or sunken in any such waters and 
brought to the shore or bank, must upon notice to them that any such 
body or bodies are thrown or cast on shore by the sea, or as the case 
may be, and that the same is or are lying within the parish, cause the 
same to be removed forthwith to some convenient place, and with all 
convenient speed cause the same to be decently interred in the church- 
yard or burial ground of the parish, so that the expenses attending 
such burial do not exceed the s!im which at the time is allowed in 
the parish for a pauper funeral (//). 

Any overseer neglecting to remove, or cause to bo removed, such 
body or bodies from the shore or bank (i) to a convenient place, prior 
to the interment thereof, for the space of twelve hours after notice 
given to him or left in writing at his last or usual place of abode 
by any person whomsoever, or neglecting or refusing to perform 
his other statutory duties in the matter, is liable tf) a penalty of 
£5 (it), to be paid personally by him, and not by the parish (/). 

1155. The minister, clerk, and sexton of the parish must, without 
any improper loss of time, admit such bodies to be interred in 


(//) The lefcrence in the burial of Drowned Pornons Act, 1808 (48 Ooo. 3, 
c. 75). is to the churchwardens and overseers. , In ruml parishes, iiudor pro- 
visions in 8. 5 of tho liowl Government Act. 1894 (50 & 57 Viet. c. 73), the 
churchwardens have to tie ojieio overseers, and its rcRunl.^ siirh 

parishes slatutorv references to chuich wardens and ovei-8eei*s (except in rclatiou 
to affairs of the cliurch) are to he construed as reference's to tho overseers, /rhew 
provisions of s. 5 of the Act of \HiH apply also, m the 

maioritv of urban pari.shes by virtue o( onlers of the Ixwil Ooverninent lioatil 
made under s. 33 of that Act. As regards metropoliUm parishes, except the 
Citvof liondon, the metropolitan borough councils are the ?v«rseers under s H 
of the liondon Oovenimeiit Act, 1899 (62 & 63 Viet. c. 14), and by s. 23 (3) 
of that Act statutory references to tlio churdiwardens and oversoeni (except in 
relation to affairs of the church) aie to bo construed as references to those 

“TATBiiriBl of Drowned Pomone Act, 1808 (48 Oeo. 3. o. 75). ••1. 

by Burial of Drowned Persons Act, 1886 (49 A 50 Vict c. 20). This latter 

Act was passed in consequence of the^ docisjon in »<w/w»eA Otifririys v. 


inwnini? must be given to it by virtue of the Act oMHHO. .... .. 

(4') Burial of Drowneil Persons Act, 18<XJ (48 Oeo. 3, c. #5), s. 7. As to 
peiiidties nnder the Act, see p. 548, 

(0 iWd., s. I?. 
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the parish churchyard or burial ground, and perform their cue- 
tomary duties in respect of the burial, and are entitled by way 
of compensation to such sums as are usually paid on pauper 
funerals (m). 

U56. The necessary expenses attending such removal and burials 
must be paid in the hi st instance by the overseers (n) ; and a justice 
of the peace, having jurisdiction in the county or place where any 
such body is buried, may then by writing under bis hand order the 
treasurer of the county to pay to such officers such sum in respect 
thereof (o) as may seem to such justice reasonable and necessary, 
and the treasurer must forthwith pay such sum to the person or 
persons empowered to receive the same, and will be allowed the 
same in his accounts (p). 

1157. Any person or persons finding any such body or bodies as 
above mentioned, and within six hours thereafter giving notice 
thereof to some one of the overseers of the parish, or causing such 
notice to be left at his last or usual place of abode, or giving notice to 
a police constable (who is bound to communicate such notice forthwith 
to an overseer), is entitled to receive from the overseers of the pai ish 
the sum of five shillings for his, her, or their trouble. Such sum is to 
be paid to the person or persons first giving notice only, and no greater 
sum than five shillings is to be paid lor any one notice, although there 
may be more bodies than one (q)» 

Any person or persons finding any snch body, and omitting to 
give such notice within six hours thereafter as above mentioned, is 
liable to a penalty of £5 (r). 

1158. All penalties which may be incurred in respect of any of 
the matters above mentioned are recoverable summarily (s), and 
when recovered are to be paid to the informer or informers (0. 

1159. Any i>erson aggrieved by any judgment or determination, 
or by any matter or thing done in pursuance of any of the foregoing 
provisions, may appeal to quarter sessions, who may mitigate any 
penalty, and also order such further satisfaction to be made to the 


(m) llurial of Drowned rersons Act, 1806 (48 Oeo. 3, o. 75), a. 2* 

(>i) Ihui,, a. 5. 

(<•) The worda of the statute are, *' for hia or their costa and expenses in or 
ilKnit the execution of this Act,"* 

(;>) Burial of Drowned Persona Act, 1808 (48 Oeo. 3, c. 7d\ s. 6. The 
juHtice's order must ahow that the expenses were incurred in and about the 
execution of the Acta, so that it mny appear or be inferred that he had juris- 
diction to nake the order, otherwise the treasurer need not, and will not be 
eonu>eUed to, pay (A ▼. KnU County Tmiurtr (1889), 22 Q. B. D. 003). 

(0) Burial of Drowned Persons Act, 1808 (48 Oeo. 3, c. 75), 
by Burial of Drowned Persons Act, 1886 (49 & 60 Viet, o, 20). 

(r) Burial of Drowned Persons Act, 1808 (48 Oeo. 3, c. 75), s. 4. 

(1) Provisions in iWd, as. 8, 9, 11, regulatins the recovery of penalties under 
the Act, are repealod by the Summ^ Jurisoiotion Act, 1884 (47 & 48 Viet, 
c. 4.’l)b i. 4 ; and the Summary Jurisdiction Acts are apnlird to the recovery 
thereof by s. 6 of that Act. As to the Summary JuriMictiou Acta, see title 

Burial of Drowned Iversons Act, 1808 (48 Oeo. 3, i 
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party injured as they shall judge reasonable, and whose determina- 
tions therein tvre final (a), 

1160 . Where the lord of any manor claims to be entitled to 
wrecks, he may if so disposed, as evidence of his right to 
wreckage, pav to the parish oflSicers the like sums that have been 
usually paid by him for burying any such body or bodies as have 
been cast up on the manor, such sums to go in part payment of 
the expenses to be incurred in respect of such body or bodies by 
such officers, and to be credited in their accounts (6). 
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Part XIV. — Burial of Persons dying of 
Infectious Diseases. 

Sect. 1 . — Provmont applicable to London. 

1161 . In London, where (1) the body of a person who has died Rcmovst an<i 
of any infectious disease is retained in a room in whicli persons ^ •^’•1; 
live or sleep, or (2) the body of a person who has died of any 
dangerous infectious disease is retained without the sanction of 
the medical officer of health or anv legally qualified medical prac- 
titioner for more than forty>eight hours elsewhere than in a room 
not used at the time as a dwelling-place, sleeping-place, or work- 
room, or (8) any dead body is retained in any house or room so 
as to endanger the health of the inmates thereof or of any adjoin- 
ing or neighbouring house or building, a justice may, on a certificate 
signed by a medical officer of health or other legally qualified 
medical practitioner, direct that the body be removed, at the cost 
of the sanitary authority, to any available mortuary, and be buried 
within the time limited by the justice, and may if it is the body 
of a person who has died of an infectious disease, or if be considers 
immediate burial necessary, direct that the body be buried imme- 
diately without removal to the mortuary. 

Unless the friends or relations of the deceased undertake to Rxr»enMtof 
bury and do bury the body within the time so limited, it is the 
duty of the relieving officer to bury such body, and any expense so 
incurred must be paid in the first instance by the guardians of the 
poor law union, but may be recovered by them in a summary 
manner from any person legally liable to pay the expense of such 
burial. 

Any person who obstructs the execution of any direction given by Penally tot 
a justice as above mentioned is liable, on summary conviction, to a otwtructlon. 
fine not exceeding A*5 (c). 

(a) Burial of Drowned Peraone Act, ISOS (48 Oeo. 3, c. 75), e. 10. The pro- 
▼iwoDS of the section regulating the procedure are r^ioaled by the Buminary 
Jurisdiction Act, 1884 (47 & 48 Viet c. 43), s. 4, as superseded by the proristons 
of the Suininary JurisdicUon Acts ss to appeals to qimrter sessions from courts " 
of summary jurisdiction. As to such appeals, see title ICaoisnuTES. 

(5) Burial of Drowned Persons Act, 1808 (48 (3eo. 3, c. 75). s. 13. 

\c) Public Health (London) Act, |8P1 (54 A 55 Virt. c. 70), s, 89. This Aot 
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1162. In London a person must not, without the sanction in 
writing of the medical officer of health or of a legally qualified 
medical practitioner, retain unburied for more than forty-eight 
hours elsewhere than in a room not used at the time as a dwelling, 
place, sleeping-place, or work-room, the body of any person who 
has died of any dangerous infectious disease. A person acting in 
contravention of this prohibition is, on the information of the 
sanitary authority, liable to a penalty, recoverable sumuarily, not 
exceeding £5 (d). 

1163. If in London a person dies in a hospital from any 
dangerous infectious disease, and the medical officer of health or 
any legally qualified medical practitioner certifies that in his 
opinion it is desirable, in order to prevent the risk of com- 
municating such infectious disease, that the body be not removed 
from such hospital except for the purpose of being forthwith buried, 
it is not lawful for any person to remove the body except for that 
purpose; and the body when taken out of the hospital must be 
forthwith taken direct to the place of burial, and there buried. 
But this provision does not prevent the removal of a dead body 
from a hospital to a mortuary,, and such mortuary is, for the 
purposes of the provision, to be deemed part of such hospital. 
A person wilfully offending against the above provisions is, on the 
information of the sanitary authority, liable to a fine, recoverable 
summarily, not exceeding £10 (e). 

1164. The expression ** infectious disease ’* is not defined for 
the purpose of the foregoing provisions, and therefore includes 
every infectious disease. But the expression “ dangerous infectious 
disease is defined as meaning any of tho following diseases : 
small-pox, cholera, diphtheria, membranous croup, erysipelas, the 
disease known as scarlatina or scarlet fever, and the fevers known 
by any of the following names, typhus, typhoid, enteric, relapsing, 
continued, or puerperal, and any other infectious disease to which 
the provisions in question may have been applied in the manner 
provided by the Public Health (London) Act, 1891 (/), 

Sect, 2. — Provisions of the Infectious Disease {Prevention) 

Act, 1890. 

1165. ^Vhere in an area in which the provisions of the Infectious 
Disease (Prevention) Act, 1890, in that behalf are in force {g) llie 
body of any person who has died from any infectious disease remains 


applios to the administrative county of London only, but is in force through- 
out it. 

(d) Public Health (London) Act, 1891 (M & 55 Viet o. 76), e. 72, 

{t) IbuL^ s. 73. The expression ** hospital ** in the Act means any premises 
or vessels for the reception of the nok, whether permanently or temporarily 
applied for that purpoM, and includee an asylum of the Metropolitan Asylum 
Managers (f5sd., a. 141}. 

(/) /5tiL. at. 55 (6), 56, 58. 

(g) The Infeciioue Bieease (PreventioD) Act. 1890 (53 A 54 Viet. c. 34), or 
any section or sections of that Act may be adopted for any urban or rural 
district, and such adoption may be ettbecNquently rescinded (i6td., ss. 3, 21) ; and 
the Xioonl (^oTernment ^oard may aaaign to any y it sanitary anthority any 
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unburied elsewhere than in a mortuary or in a room not used at 
the time as a dwelling-place, sleeping-place, or work-room, for more 
than forty-eight hours after death without the sanction of the 
medical officer of health or of a registered medical practitioner, or 
where the dead body of any person is retained in any house or 
building so as to endanger the health of the inmates thereof or of 
any adjoining or neighbouring house or building, any justice may, 
on the application of the medical officer of liealth, order the 
body to be removed at the cost of the local authority to any 
available mortuary, and direct the same to be buried within a 
time to be limited in the order ; and any justice may in the case 
of the body of any person who has died of any infectious disease, 
or in any case in which he shall consider immediate burial necessary, 
direct the body to be so buried. 

Unless the friends or relatives of the deceased undertake to 
bury and do bury the body within the time limited by such order, 
it is the duty of the relieving officer of the relief district from 
which the body has been removed to the mortuary, or in which 
the body shall be if it has not been so removed, to bury such 
body, and any expense so incurred may be charged by the relieving 
officer in his accounts, and may be recovered by the board of 
guardians in a summary manner from any person legally liable to 
pay the expenses of such burial (h), 

1166. Where the provisions of the above-mentioned Act in that 
behalf are in force, no person, without the sanction in writing of 
the medical officer of health or of a registered medical practitioner, 
may retain unburied elsewhere than in a public mortuary or in a 
room not used at the time as a dwelling-place, sleeping-place, or 
work-room, for more than forty-eight hours, the body of any 
person who has died of any infectious disease (i). 

1167. If, where the provisions of the above-mentioned Act in 
that behalf are in force, any person dies from any infectious disease 
in any hospital or place of temporary accommodation for the sick, 
and the medical officer of health or any other registered medical 
practitioner certifies that in his opinion it is desirable, in order to 
prevent the risk of communicating any infectious disease or of 
spreading infection, that the body shall not be removed from the 
hospital or place except for the purpose of being forthwith buried. 


powers, rights, duties, capacities, and obligatious under the Act with the 
necessary xnodihcatioiis ( Public Health (Ports) Act, 1896 (59 & 60 VicU 
0 . 20), s. 1). 

(h) Infectious Disease (Prevention) Act, 1890 (53 & 54 Viet, c. 34), s. 10. 
The ** lo<»I authority " for the purpoeee of the Act are the urban authority, 
rural district council, or port aanita^ authority for whoee area ite proviaiona 
axe in force (ibid., as. 2, 3; Infectious Disease (NotiBcatxon) Act, 1889 
(52 & 63 Viet. c. 72), a. 16 ; Public Health (Ports) Act, 1896 (59 A 60 
Viet c. 20), s. 1). *‘ Medical officer of health’* for the pttrpoaw of ^ i 

the meaning 
f the Act, sea 

title PuBUC Heaxtb etc. 

(•} Ibid., t. 8* 
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H\b nokUwiul lor any person to remove the body from the hospital 
rwnswtts ot pVace except tor that purpose, and when the body is taken out of 
of the the hospital or place for that purpose it must forthwith carried 
InfeoUons oc taken direct to some cemetery or place ot burial and be forthwith 
Disease buried. But this provision does not prevent the removal of 

any dead body from any hospital or temporary place for the aecom- 
ActJ^. njojatiojj of the sick to any mortuary, and such mortuarv is for 
the purposes of the provision to be deemed part of such hospital 
or place (A-). 

Penaltif^ U68. Penalties, recoverable summarily, are imposed for breach 
of the foregoing provisions and for obstructing their execution (/). 


Meaning ot 
“ Infect iouM 
Uitteaee,** 


1169 . For the purposes of the foregoing provisions “ infectious 
disease means any of the following diseases : small-pox, cholera, 
diphtheria, membranous croup, erysipelas, the disease known as 
scarlatina or scarlet fever, and the fevers known by any of the 
following names, typhus, typhoid, enteric, relapsing, continued, 
or puerperal, and any other infectious disease to which the 
provisions in question may have been applied in the statutory 
manner (?«). 


Sect. 3 . — ProvisionB of the Public Health Acty 1875. 

1170 . Where (except in London) the dead body of anyone who 
' “ lias (lied of any infectious disease is retained in a room in which 

persons live or sleep, or any dead body which is in such a state as 
to endanger the health of the inmates of the same house or room 
is retained in such house or room, any justice may, on a certificate 
signed by a legally qualified medical practitioner, order the body to 
be removed, at the cost of the local authority, to any mortuary 
provided such authority, and direct the same to be buried within 
a time limited in such order. Unless the friends or relations of the 
deceased undertake to bury the body within the time so limited, 
and do bury the same, it is the duty of the relieving officer to bury 
such L>ody at the expense of the poor rate, and any expense so 
incurred may be recovered by the relieving officer in a summary 
manner from any person legally liable to pay the expense of such 
burial (a). 


{k) lufectiooB Disease (Preyeatioii) Act, 1890 (53 A 54 Viet c. 34), s. 9. See 
note {h\ p. 651, ante. 

(1) Jlid., as. 9, 16, 18. 

(tn) s. 2 ; Infectious Disease (Notification) Act, 1889 (52 A 53 Viet, 
e. 72), 8. 6. 

{») Public Health Act, 1875 (38 A 39 Viot. c. 55), s. 142. The section is 
apparently confined to areas for which the local authority have proyided » 
mortuary (mo p. 566, poet); but, subject to this limitation, it is of 
general apj^oation outoide London. It is, howerer, praotiGally superseded by 
the similar, but more stringent, proyiaions of the Infectious Disease (Preyention) 
Act, 1890 (53 A 54 Viet e. 34), s. 10, as to which see pp. 550 at $eq„ ante, where 
those provisions ore in foroe. ** House*' for the purposes of the Act of 1875 
inolum sohools, also factories and buildings in whiw persons ore em^oyed. 
See the definitioik of ** house" in s. 4 of the Act of 1875 os amended, or the 
lepesl of oertain words, by the Fsot^ and WorkMiop Act, 1878 (41 A 42 Viet 

16), 8. 107. ** XafsotioiiidiseMO** is not defined for the purposes ol the eectioiL 
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Sect. 4, — MiiceUaneatu. 

117t There are provisions in the Public Health Acts Amendment 
Act, 1907 (o), which maybe brought into force in certain areas, with 
or without modification, as in that Act provided (p), prohibiting, 
under penalties, the holding of a wake over the body of any person 
who has died of infectious disease (q). 

1172. Special provisions are made by orders of the Local Govern- 
ment Board with regard to the disposal of the bodies of persons 
dying of cholera, yellow fever, or plague on boai:d ships detained 
in quarantine (r). 


Part XV. — Disinterment of Dead Bodies. 

U73. As there is no property in a corpse, it cannot be the 
subject of larceny (s) ; but it is a common law misdemeanour to 
disinter a dead body without lawful authority, whether for the 
purpose of dissection or sale or other indignity (/), or even for a 
pious and laudable purpose (a). 

1174. Except in cases where a body is removed from one conse- 
crated place of burial to another by faculty, it is unlawful to remove 
any body, or the remains of any body, which may liave been 
interred in any place of burial, without licence of a Secretary of 
State, or without observing such precautions as may be prescribed 
by the Secretary of State as the condition of such licence ; and 
any person who removes any such body or remains contrary to 
this provision, or who neglects to observe the precautions prescribed 


(o) 7 Edvr. 7, c. 63. 

( p) See ibid., s. '6. 

(7) Jbid.t 8. e8. For the purposes of the Act “ infectious disease,” by s. 13, 
means any infectious disease to which the Infectious Disease f Notification) Act, 
1889 (62 & 63 Viet. c. 72). for the time being applies within the district of the 
local authority, t.e., any of the specific diseases mentioned on p. 662, onfe, and 
any other inf^tious disease to which the Act of 1889 may nave been duly 
applied. See ss. 6, 7 of the Act of 1889. 

(r) See art. 17 of the Regulations of the Local Government Iloaid dated 
September 9, 1907, made under s. 130 of the Public Health Act, 1876 (38 & 39 
Viet, c. 65), and the amending enactments, with regard to cholera, yellow fover, 
and plague on ships arriving from foreign ports (Stat. It. and 0., 1907, No. 710). 
Certain ports are excepted from the operation of that order, and are subjoct U) 
ejiecial orders of similar character. See title Public Ukaltu etc. 

(*) Compare Ca»e (1614), 12 Co. Rep. 113. It was, however, at one 

time felony to steal dead boaies for the purpose of witchcraft (stat 1 Jsc. I, 
c. 12, rei>ealed by tht Witchcraft Act, 17.36 (9 Geo. 2, a 6), As a corpse 
cannot possess property, the shroud iu which it is buried remains the property 
of him in whom it was when wrapped round the dead body, and should l»o so 
deecrih^ iu an indictment for stealing the shroud after burial {flaijnes'i Cate, 
iupmU 

(<) il. ▼. Lynn (1788), 2 Term Rep. 733 ; Fotier v. Dodd (1867), L. R. 3 Q. B. 
67, pr BrtXS, J., at p. 77. 

(o) R. ▼. (1867), Dean, d B. 160. 
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Bubial and Cbemation. 


PABT XV. as the condition of the licence, is liable on summary conviction to 
DUiiiter- a penalty not exceeding £10 (6). 

*DMid ^ 1176. It is an offence against ecclesiastical law to remove the 

Bodies, remains of the dead from consecrated ground without a faculty in 

— r that behalf (c). 

<^n*»ecmtcir^ Faculties are frequently granted to authorise the removal of the 
ground. remains of the dead from one consecrated place of burial to another. 

And in a proper case a faculty will even issue for the removal of a 
dead body from consecrated to unconsecrated ground (d). 

Considers- On an application for a faculty for the removal of a body from 
tionii govern- one place of burial to another consideration will be paid to the 
expressed wishes of the deceased as to the place of burial (<;). 

In a proper case a faculty will also ^ be decreed for the removal of 
remains from consecrated ground for sanitary reasons, and provi- 
sions will be inserted in the faculty authorising members of families 
whose relatives are buried therein to remove the remains of their 
relatives to any consecrated ground selected by them (/). 

The jurisdiction of the ordinary to grant a faculty for the disinter- 
ment of remains is not confined to cases where the purpose is to 
remove such remains to another place of burial. It extends to 
cases where the exhumation is required for purposes of identifica- 
tion or for the purpose of taking out of the cofiin papers etc. 
which have been buried with the dead body (h). 


ing KiHUb ui 

faculty. 
Removal for 
anitary 
reuAons. 


Turpowia for 
which faculty 
granted. 


Effwtof 1176. A faculty for the disinterment of a dead body, though it 
(acuity. prevents the disinterment of the body from being an ecclesiastical 
offence or, it would seem, an offence at common law, does not 
dispense with statutory restrictions upon the disinterment of the 
dead. Consequently, where such a faculty has been obtained in a 


(h) Burial Act, 1857 (20 & 21 Viet c. 81), s. 25. 

(<•) Jdlam V. Cii/ihnrat (1867), L. K. 2 A. & E. .'JO ; and see Foster v. IhnUl^ 
(18«7) L. R. 3 Q. B. »er Byles, J., at p. 77. 

(<f) Re h where a faculty was granted to the superior of a 

college for the removal o! the remains of a former superior from a church- 
yaid to a vault in unconsecrated ground under the college chapel ; and the 
iv>urt poinle<l out that, since by the provisions of s. 25 of the Biuial Act, 1857 
(20 & 21 Viet. c. 81), above referred to, the removal of dead bodies from uncon- 
seemted places of burial has been subjected to the control of the Secretary of 
State, the objection to the grant of a faculty for the removal of remains to 
uiKurnsrcratcMl ground fonnerly aiiaing from the absence of adequate protcH^tion 
against their disturbance no longer exists. The faculty was gmnted subject to a 
condition that it should not bo acted upon until a licence from the Secretary of 
State had Ikkjii obtained. See note (i), p. 555, jmt, 

(e) See He IHxon^ [1892] P. 386, yxr Dr. Tristram, at pp. 391, 392, iTfen-ing, 
inten' alia, to an unreported case of Smith v. Roberts. In Re Dixuu, supra, the 
court refusal a faculty for the disinterment of a body that had been burifMl for 
eight (M)n years in oonseorated ground in order that it might bo cremated, although 
the deceased hod expressed a wish that his wife, at whose instance the faculty 
was applied for* should have the option either of burying or cremating his 
remains. 

( f) St. JVffca*#, Biihopegate, with St. Mary Outwich (Rector etc,) v. Parishionere, 
[1892] P. 259. 

(g) Be Pope (Sarah) (1851), 15 Jur, 614 ; It v. Trietram (Dr,) (No. 1), [1898] 
2Q. B. 371. 

(h) He HaR (Bdioord) (1893), not reported, cited in B, t. Triiiram (Dr.) (Xo. 1), 
supra, at p. 87;^ 
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Part XV.— DisiNtfittittcKt of Dead Bodies* 

case where the disinterment is desired for a purpose other than that 
o! the removal of the body from one consecrated place of burial to 
another, the disinterment cannot lawfully take place unless, in 
addition to the faculty, the licence of a Secretary of State (i) has 
been obtained ; but it is not essential to the validity of the faculty 
that it should contain a clause providing that it is not to be acted 
upon unless a licence is obtained (k). The Ecclesiastical Court has 
no jurisdiction to insert in a faculty for the disinterment of a dead 
body buried in the consecrated part of a cemetery belonging to a 
cemetery company an order requiring the company to disinter or 
permit the disinterment of the body (1). 

U77. If a faculty for the removal of human remains from con- 
secrated ground has been obtained by misrepresentation, or if the 
permission thereby granted be exceeded, the Ecclesiastical Court 
may revoke the faculty and order the remains removed to be 
decently reinterred in their original position (wi). 

1178. By the common law a coroner may order a body to ho 
disinterred within a reasonable time after death either for the 
purpose of taking an original inquisition where none has been 
taken, or a further inquisition where the first was insufficient 00. 


Part XVI.— Registration of Burials. 

Sect. 1. — Burials in Churchyards etc, 

1179. Registers of burials solemnised according to the rites of the 
Church of England within all parishes or cha{)6lrieB in England, 
whether subject to the ordinary or peculiar or other jurisdiction, 
are to be made and kept by the rector, vicar, curate, or ofliciating 
minister of every parish, or of any chaiielry where the ceremony 
of burial has been usually and may according to law be performou, 
for the time being, in books to be provided for the purpose (o). 


(/) Under a. 23 of the Burial Act, 1857 (20 & 21 Viet c. 81), referred to 
pi). 558, 554, ante. 

(k) 11. V. Tristram {Or.) (No. 1), [18981 2 Q. B. 371 ; R, v. Tristram {Or.) 
(No. 2) (1899), 80 L. T. 414, where the lligh Court did not accept the view 
expreesea by Dr. Tuistraic in Drure v. Younj, [1899] P. 84, that the faculty 
might be acted upon without a licence from the Secretary of State. 

(/) R. V. Tristram {Dr.) (No. 2), supra. 

{m) St. Pancras V^ry v. St, JJartin-in-the-FieUh (Kicar etc.) (1800), 6 Jur. 
(n. 8.) 5-10. 

(i() Stanforde's Lee Pleas del Coron. 51 ; lUlo'e .Summary, p. 170 ; 2 Hawk. 
P. C., c. 9, 8. 23. It is still undecided whether the licence of a ^retary of State 
18 itecesea^ to legalise the disinterment of a oorjMe under a coroner’s order. Bee 
also title doRONSBS. 

(o) Parochial Registers Act, 1812 (52 Oeo. 3, c. 140), a. 1. This Act, whicli 
forms the basis of the existing law with regard to the registration of burials, 
originally provided for the keeping of reeisteni of baptisms, marriages, and 
Imrials, out now applies only to registers of baptisms and burials, having been 
repealed as regaras the registration of marriages by the Births and Deaths 
Eegistration Act, 1836 (6 A 7 Will. 4, c. 861, s. 1. Its chief object appears from 
the preamble to have been to facilitate proof of pedigree. The cuapelm in which 


I'ABT XV. 

Disinter, 
ment of 
Bead 
Bodies. 


Revocation of 
faculty. 


Coroner’s 

order. 


Register to be 
kept. 




(66 


Bv&IAL and CRCHATlOlr. 


Scot. 1. 
Burials in 
Chnrch* 
yards etc. 


Duty to make 
entries. 


Burial else* 
where thiui in 
churchyard 
tUs, 


Burial in 
extra* 
parochial 
plOfOe. 


The books are to be provided from time to time by the 
cluirchwardeus or cliapelwardens of each parish or cha|)elry, at 
the expense of the parish or chapelry (p), ou the requisition of the 
rector etc., and must apparently be obtained from the King’s 
Printers* Detailed provisions are made as to the form of such 
books and of the entries to be made therein (q). 

It is the duty of the rector etc. as soon as possible after 
the burial (and in no case, unless prevented by sickness or other 
unavoidable impediment, later than within seven days thereafter) 
to record and enter in a kir and legible handwriting in the register 
book the several particulars contained in the prescribed form, t.r., 
“ name,” ” abode,” “ when buried,” age,” ” by ^Yhom the cere- 
mony was performed,*^ and to sign the entry (/•). 

U 80 . If the ceremony is performed in any other place than the 
parish church or churchyard of any parish or the chapel or chapel 
yard of any chapelry providing its own distinct registers, and is 
performed by a minister not being the rector, vicar, minister, or 
curate of such parish or chapelry, the minister who performs the 
ceremony must on the same or the next day transmit to the rector, 
vicar, or other minister of the parish or chapelry, or his curate, a 
certiheate of the burial in a statutory form, and the rector, vicar, 
minister, or curate of the parish or chapelry must thereupon enter 
the burial, according to the certificate, in the register, adding to 
the entry, ** according to the certificate of the Eev. , 

transmitted to me on the day of ” 

In all cases of burial according to the rites of the Established 
Church in any extra- parochial place where there is no church or 
chapel, it is lawful for the officiating minister within one month 
after the burial to deliver to the rector, vicar, or curate of such 
parish immediately adjoining the place where the burial takes place 
as the ordinary shall direct, a memorandum of the burial signed by 
the person employed about the same, together with two of the 
persons attending the same ; the memorandum is to contain all such 
particulars as are required for filling in the register; and every such 
memorandum delivered to the rector, vicar, or curate of such adjoin- 
ing parish or chapelry is to be entered in the register of his parish 
and to form part thereof (/). 


registers are to be kept under s. 1 of the Act am there descrihed aa chapelries 
** where the ceremonies ul baptism, manias, and burial have been usiinily 
performed etc. ; but tboeo words must doubtless be read disjunctively. Neither 
** parish nor chapelry *' is defined for the purpose of the Act 
(p) The fund out of which the expense is to be met is not specified. 

Psrodbial Begistera Act, 1812 (52 Oeo. 3, c. H6}, ss. 1 — 3 ; see Encydopmdta 
of Poims, Yol. IlL, p. 135. The provision of the register books appears to be an 
ecclesiastical purpose, so that the duties of churchwardens in the matter are not 
affected by the tranafera of the civil functions of churchwardens that have taken 
place under the Local Oovomment Act 1894 (56 A 57 Viet. c. 7a). 

(r) Parochial Bcratera Act, 1812 (52 Ctoo. 3, c. 146), e. 3. 

(•) iktU, s. 4. It is expressly provided by s. 16 of the Burial Act 1857 (20 
A 21 Viet 0 . 61), that n 4 of the Act of 1812 diall not apply in theease of bum 
in a burial ground provided under the Burial Acts. 

(t) Pbfoc&id Bsigiitofs Ad, 1812 (52 Oeo. 3, o. 146), s. lOi. 
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pATSt XVl. — ftEOIStRAtlON OF BuRULS. 

1181. The register books, and also all register books in use before 
the Tarochial Registers Act, 1812 (a), are to be deemed to belong 
to the parish or chapelry, and are to be kept by and remain in the 
power and custody of the rector, vicar, curate, or other officiating 
minister thereof (b). 

The books are to be kept in a dry well-painted iron chest, to be 
provided and repaired as occasion may require at the expense of 
the parish or chapelry (c) ; and detailed provisions are made for the 
care of the chest, and the constant keeping of the books in it under 
lock and key, except when temporarily removed for certain specified 
pur|x>ses, such as making fresh entries and inspection (d). 

1182. Every rector, vicar, or curate who has the keeping for the 
time being of any register book of burials must at all reasonable 
times allow searches to be made of any register book in his keeping, 
and must give a copy certified under bis hand of any entry or entries 
in the same on payment of the fees following : for every search 
extending over a period not more than one year, one shilling, and 
sixpence additional for every additional 3'ear ; and two shillings and 
sixpence for every single certificate (e). The copy is subject to stamp 
duty of one penny, payable by the person requiring the copy. An 
adhesive stamp, which must be cancelled by the person signing the 
copy before he delivers it out of his hands, custody, or power, may 
be used (/). 


(u) There were statutory provisions for the keeping of registers of burials 
beiore the Act of 1812 ; but these provisions, though not repealnd by that Act, 
have since been repealed. The practice of keeping such registers, moreover, 
dates back to a time prior to the first statutory provisions on the subject 8oe 
I’hillimore, Ecclesiastical Law, 2nd ed., pp 4Ufi, 497. 

{b) Parochial Hegisters Act^ 1812 (52 Geo. 3, c. 146), s. 5. The Local Govern- 
meiit Act, 1894 (66 & 67 Viet c. 73), s. 17 (8), which made new provision as 
to the custody of parish documents in rural parishes, expressly preserves the 
existing law as to the custody of registers of burials. 

(c) Parochial Begisters Act, 1812 (62 Geo. 3, c. 14G), s. 6. There is no 
provision as to the person by whom the chest is to ho provided, nor as to the 
fund out of which the expense is to be met. It has boon su^^sted, but 
apparently without good ground, that the enactment in the Lo(.al Guvornmeut 
Act, 1894 (6G & 57 Viet. c. 73), s. 6 fl) (c) (ii.). transferring the functions of the 
churchwardens and overseers as to tne ])rovision of a "parish chost,” refers to 
this iron chest. 

(d) Parochial Begisters Act, 1812 (62 Geo. 3, c. 14G), a 6. 

(e) Births and Deaths Begistration Act, 1836 (6 & 7 Will. 4, a 86), s. 36. 
The section provides that "every rector, vicar, or curate, and every registrar, 
registering otficer, and secretary, who shall have the keening for the time being 
of any register book of births, deaths, or marriages,’* shall allow searches etc. 
But it is obvious that the expression ** register of deaths ” in the section must 
include registers of burials kept by rectors etc., as these persons keep no 
legisters of deaths as distinguisned from registers of burials; and the section 
is treated as applicable to registeia of burials kept by rectors etc. in the Burial 
Act, 1863 (16 & 17 Viet. c. 134], s. 8, and the Begistration of Burials Act, 18G4 
(27 & 28 Viet. c. 97), s. 6. See title Evidence. 

(/} Stamp Act, 1801 (64 & 66 Viet c. 39), ss. 1, 64, and Schedule, Copy 
or Extract, Certified. These provisions impm a stamp duty of Id, on auy 
certified copy of or extract from a register of births, baptisms, marriages^ 
deaths, or oiirisls, subject to tome exemptions which aptiear not to apply to' 
the copies of registers of burials to be fumisbod under tne provisions aliuvt 
lelerreJ to* 
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U83. Provisions are made for the annual transmission of copies 
of entries in the re<;ister to the registrar of the diocese, and for the 
preservation of such copies by the registrar (^), of which the effect 
is as follows : — 

Two mouths after the end of every year (December 81) copies of 
all the entries of burials which took place during the preceding year 
are to be made by the rector etc. or under his direction, and to be 
veriiled and signed by him in a specified manner, and his signature 
is to be attested by the churchwardens or chapel wardens, who are, 
on or before June 1, to transmit these copies to the registrar of the 
diocese, or it, owing to the default of the rector etc. in duly verifying 
and signing the copies, they cannot do so, to certify to that effect to 
the registrar. The registrar is to cause the copies transmitted to 
liim to be arranged and indexed, and is to preserve them ; and the 
copies with the indices are to be open to public search on payment 
of the usual fees (//). The registrar is to report annually to the 
bishop with regard to the transmission of the copies to him. 

1184. Besides the provisions above referred to, the Parochial 
Begisters Act, 1812, contains a section preserving the existing law 
as to fees payable to any minister in respect of the performance of 
the duties with which the Act deals (t) ; a section providing for the 
application of pecuniary penalties (k ) ; and a section providing for 
the extension of the Act to cathedral and collegiate churches 
and college and hospital chapels and burial grounds belonging 
thereto (/). 

1185. The rector, vicar, curate, or officiating minister of any 
parish, district parish, or chapelry, who discovers any error in the 
form or substance of the entry in the register of any burial by him 
solemnised, may, within one calendar month after the discovery of 
the error, in the presence of two persons who attended at the burial, 
or in case of the death or absence of such persons, then in the 
presence of the churchwardens or cbapelwardens, correct the entry, 
according to the truth of the case, by entry in the margin of the 
register, without any alteration or obliteration of the original entry, 
and si^ the entry in the margin, adding the date when the 
correction is made. The correction and signature are to be attested 
by the persons in whose presence they are directed to be made, and 
in the copy of the register transmitted to the registrar of the 
diocese the rector, vicar, curate, or officiating minister is to certify 
the corrections so made by him (m). 


S Parochial BegUtera Act, 1812 (62 Qeo. S, o. 146), ta. 6—9, 11, 12. 

It ii poaaible that a. 85 of the Uirths and Deaths Begistrotion Act, 1836 
(6 ft 7 Will. 4, 0 . 86), appUea to the inspection of these copies ; see note (e), 
p. 657, ofile. 

(i) Pa^ohial Begisters Act, 1812 (62 Qeo. 8, o. 146), s. 16. It is diCBoaU to 
sse now there can be any right to sa^ fees, seeing that the duties are statutory, 
and the statute does not provide for the payment of feet. 

(k) e. 18. The Act does not impoee any pecuniary peualtiea. 

(1) F6id., aiO. 

(m) l^igery Aot, 1830 (11 Qeo. 4 ft 1 Will. 4, e. 66], a. 21. The eeotion 1.4 
eiprsseed ae a proviso on sarlier provisions of the Act (now mealed and 
leplaoed) imposing panaltke lor lorgary etc. of rsgistera, to the afM that if 
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Sect. 2 . — Bariah in Burial Growuli, Cemeterie* ete. 

U86. All burials in anj burial ground provided under the Burial 
Acts, 1862 to 1906 (n), in any cemetery provided under the Public 
Health (Interments) Act, 1879 (o), in any cemetery provided under a 
local Act incorporating the Cemeteries Glauses Act, 1847 (p), so far 
as the special Act contains nothing to the contrary, or in any other 
burial ground (an expression for this purpose including a vault or 
other place where any body is buried) not subject to special statu- 
tory provisions as to the registration of burials, are to be registered 
in register books provided, as the case may be, by the burial 
authority, or the company^ body, or persons to whom the cemetery 
or burial ground belongs, and kept for that purpose in accordance 
with the laws by which registers are to be kept by rectors, vicars, 
and cunUes of parishes or ecclesiastical districts (r/). 

In the case of a cemetery under a local Act incorporating the 
Cemeteries Clauses Act, 1847 (r), or of a cemetery under the Public 
Health (Interments) Act, 1879 (s), for which a chaplain is still in 
office, the register book, as regards burials in the consecrated part 


the ooiirse stated ia the text is followed, the rector etc. shall uut bu liable to 
such {penalties. 

(») Ste p. 445, ante, 

(0) 42 & 43 Viet. c. 31. See p. 506, ante, 
ip) 10 & U Viet. c. 05, See p. 514, ante, 

(7) Burial Act, 1853 (16 & 17 Viet. c. 134), s. 8; Cemeteries Clauses Art, 1S47 
(10 & 1 1 Viet. c. 65), 8. 32; liegistrutiou of Burials Act, 1804 (27 28 Vict. 

0.97). M. I, 7. The Burial Act, 1853, s. 8, applies in toxTiis to burial grounds 
provide uuder that Act or the Burial Act, 1852 (15 & 16 Viet. c. 85), but extends 
to all burial grounds provideil uuder the Burial Acts by virtue of the incorpora- 
tion of the more important of those Acts with each other. See p. 448, ante. The 
provisions of the Cemeteries Clauses Act, 1847, as to the registration of burials, 
are confined to burials in the consecrated part of the cemetery. Besides applying 
to burials in the consecrated part of a cemetery provideil under a local Act 
iucorporating the Act of 1847 so far as the local Act contains nothing to the 
contrary, they apply to burials in the consecrated part of a cemetery provided 
under the Public iloalth (lutermeuts) Act, 1879 (42 & 43 Vict. c. 31), if a 
chaplain appointed fur the cemetery is still in ollice. See p. 510, ante. If, 
however, there is no chaplain in office for a cemetery under the Act of 1879, 
burials in the consecrated part of the ground are by tho Burial Act, 190(1 
(63 v'c 01 Vict. c. 15), 8. 7, to he registered in like manner and subject to tl»e like 
provisions as burials in the uncousecrated part of thecemetery, that is, iindur tho 
provisions of the Kegistration of Burials Act, 1804. The last'inontioiual Act, 
by 8. I, applies to the registration of burials in any burial ground butialH iti 
which are not “now by law” required to bo registered ; and by a. 7 of that 
Act it is provided that “the term ‘burial ground* includes a vault or other place 
where any body is buried.*' Tho Act of 1804 thus applies to burials in the 
unconsecrated part of a cemetery provided under a local Act iucori>oratjng tho 
Cemeteries Clauses Act, 1847 (10 & ll Vict. c. 65), or in a cemetery provido<l 
under a local Act not incorporating the Act of 1847, iu the absence of provisions 
ill the local Act for the registration of such burials ; to burials iu cometei ios 
under ^e Public Heal^ (Interments) Act, 1879 (42 A 43 Vict. c. 31), except 
as regards the consecrated part of the ground in ^e cases above referred to 
where a chaplain appointed for the cemetery is still in office ; and also, it seems, 
to any burial in pnvate ground. As to the legality of such burials, see p. 512, 
ante. The law with regard to the keeping of registers oi burials by recton, 
etc. applied by the enactments above uiex^tiuped is stated at pp. 555, 556, 

(r) 1« & 11 Vict. c. 65. 

(1) 4^ ^ 43 Vict. c. 31. 
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of the ground, is to l>e kept by the chaplain of the cemetery (f). 
In other cases it is to be kept hy an officer appointed to that duty 
by the burial authority or hy the company, body, or persons to 
whom the burial ground or cemetery belongs, as the case may 
be (u). 

In the case of a burial ground provided under the Burial Acts it 
is required that in the register books shall be distinguished in what 
parts of the burial ground the several bodies the burials of which 
are entered in such register books are buried, and, where the whole 
of the burial ground is not consecrated, whether in the conse- 
crated or unconsecrated portion ; and where the burial ground has 
been provided for more than one parish, the register must he kept 
or indexed so as to facilitate searches lor entries in the register 
books in respect of bodies from the several parishes (m). 

1187. The register books kept under the above provisions, both 
for burial grounds provided under the Burial Acts and for all other 
burial grounds, are as to searches therein and copies thereof and 
extracts therefrom subject to the regulations of the Births and 
Deaths Begistration Act, 1886 (x), so far as those regulations relate to 
register books of burials kept by rectors, vicars, or curates (y). 

1188. The register books kept under the foregoing provisions, or 
copies thereof or extracts therefrom, are to be received in all courts 
as evidence of the burials entered therein (^). 

1189. Copies or transcripts of the register books kept under the 
foregoing provisions must from time to time be sent to the registrar 
of the diocese to be kept with the copies of the register books of 
the parishes within the diocese (a). 

1190. Where a register of burials is required to be kept by the 
Registration of Burials Act, 1864, wilful failure on the ])nrt of the 
company, body, or persons to whom the burial ground belongs, or 


S Cemeteries Clauses Act, 1847 (10 & 11 Viet. c. 65). s. 32. 

) Burial Act, 1853 (16 & 17 Viet,, c. 134), s. 8 ; Hegicitration of Burials Act, 
1804 (27 & 28 Viet c. 97), s. 2; and see note (7), p. 559, 

(w) Burial Act, 1853 (16 & 17 Viot. c. 134), b. 8 ; and see note (7), p. 559, aafs. 
(a:) 6 & 7 Will. 4, c. 86. 

(»/) Cemeteries Clauses Act, 1847 (10 A 11 Viet. c. 65). s. 33; Burial Act, 
1853 (16 & 17 Viet. c. 134), s. 8 ; Eegistration of Burials Act 1864 (27 & 28 Viet 
0. 97), s. 6. As to the application of these enactments, see note (7), p. 559, 
cafe. For the regulations of the Births and Deaths Begistration Act, 1836 
(0 & 7 Will. 4, 0 . 86), 8. 35, see p. 557, ante. 

(z) Oomotories Clauses Act, 1847 (10 & 11 Viet. c. 65), s. 32 ; Bunal Act, 1853 
(10 & 17 Viet c. 134), 8. 8; Eegistration of Burials Act 1804 (27 & 28 Viet 
V. 97), ». 5. 

(«) Cemeteries (Causes Act 1847 (10 A 11 Viet c. 65). s. 32; Burial Act, 18.53 
(16 17 Viot c. 134), e. 8; Eegistration of Burials Act, 1864 (27 & 28 Viet, 

e. 97), s. .3, The sections are not equally explicit as to the sending of the conies. 
8. 32 of the Act of 1847 merely provides that tlie copies or transcripts of the 
register shall be sent; s. 8 of the Act of 1853 provides that copies or 
transcripts veriOod and signed by the officer appninteri to the duty of keeping 
the register shall be sent ; and s. 3 of the Act of 1804 provides that copies or 
tranwpts shall from time to time be made, verified, and signed by the officer 
sppfuntM to the duty of keeping the register and sent by him. As to tha 
application ot the leveral sections, see note (7), p. 559, aafs. 
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any officer or person appointed by them to the duty of keeping the 
register, to fulfil the obligations imposed on them or him as aliove 
stated is punishable on summary conviction by a penalty for every 
such offence not exceeding £5 (b). 

Skct. 8 . — Burials in Consecrated Ground tvithoui Church of 
England Service, 

1191. When any burial has taken place in the consecrated ground 
of a churchyard or graveyard without the rites of the Church of 
England under the Burial Laws Amendment Act, 1880, the person 
having the charge of or being responsible for such burial must on 
the day thereof, or the next day thereafter, transmit a certificate of 
such burial in the form scheduled to the Act or in a form to the 
like effect to the rector, vicar, incumbent, or other officiating 
minister in charge of the parish or district in which the churchyard 
or graveyard is situate or to which it belongs, or in the case of any 
burial ground or cemetery vested in a burial authority to the i)er8on 
required by law to keep the register of burials therein, who must 
theretipon enter such burial in the register of burials of such 
parish or district or of such burial ground or cemetery. Such 
entry, instead of stating by whom the ceremony of burial was 
performed, must state by whom the same is certified. 

Any person wilfully making a false statement in such certificate, 
and any rector, vicar, minister, or other person as aforesaid 
receiving such certificate and refusing or neglecting duly to enter 
such burial in the register, is guilty of a misdemeanour (r). 

A rector etc. refusing to enter such burial may be comiiolled by 
mandamus to make the entry (d). 

Sect. 4. — Destniction, Forgery, and Falsification of liegistcr, 

1192. It is a felony, for which the maximum punishment is 
penal servitude for life, unlawfully to destroy, deface, or injure, or 
cause or permit to be destroyed, defaced, or injured, any register of 
burials by law authorised or required to be kept or any part 
thereof, or any certified copy thereof or any part thereof, or to 
forge or fraudulently alter in any such register any enti-y relating 
to any burial or any part of such register, or any certified copy 
thereof or of any part thereof, or knowingly and unlawfully to insert 
or cause or j^rmit to be inserted in such rej;ister or in any certified 
copy thereof any false entry of any matter relating to any burial, or 


(/,) Hogistmtion of Purials Act, ISO I (27 tk 28 Viet. c. 07), ». 4. Am to tlio 
application of this Act, «oe noto (y). p. ant*'. Tlio aection impoMoa the 
penalty if the company etc. ** wilfully fail to coiiijily with any of the provisions 
of this Act’* Theie does not appear to lie ony corresponding provision with 
reeard to rep^wters of burials required to bo kept under the Jlurial Auis or the 
Cemeteries Clauses Act, 1847 (10 & li Viet c. Oo). 

(r) Burial Jaws Amendment Act, 1880 (43 & 41 Viet. c. 41), s. 10, and 8ched. 
B.. extendi^ to ceineteiies under the I’ublic Health (InteniienU) Act, l«7f» (4'2 
& 43 Viet c. 31), by Burial Act 1900 (03 A 04 Viet c. 15), s. 9. As to 
burials under the Act of 1880, see pp. 424 <4 say., ante; and for the defiuiiioa 
of ** ffraveyerd” for the purposes of that Act, see noto (/), p. 424, auie, 

(./) IL V. Halt (1881), 45 J. V. 436. 
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knowingly and unlawfully to give any false certificate relating to 
any burial, or to certify any writing to be a copy or extract from 
any such register knowing such writing or the part of the register 
of which it is of copy or extract to be false in any material particular, 
or to forge or counterfeit the seal of, or belonging to, a^ register 
office or burial board, or to offer, utter, dispose of, or put off any such 
register, entry, certified copy, certificate, or seal, knowing the same 
to be false, forged, or altered, or any copy of any entry in any such 
register knowing the entry to be false, forged, or altered (c). 

It is also a felony, for which the maximum punishment is penal 
servitude for life, to do any of the following things to any copy of 
any register of burials directed or required by law to be trans- 
mitted to any registrar or other officer— that is to say, knowingly 
and wilfully to insert or cause or permit to inserted therein any 
false entry of any matter relating to any burial, or to forge or alter, 
or to offer, utter, dispose of, or put off, knowing the same to be forged 
or altered, any such copy ; knowingly and wilfully to sign or verify 
any such copy wliich shall be false in any part thereof knowing 
the same to be false ; unlawfully to defetroy, deface, or injure any 
such copy ; or for a fraudulent purpose to tike any such copy from 
its place of deposit or to conceal it (/). 

Sect. 5 . — Coroner'* $ Order and Registrar's Certificate for Biirial. 

U93. A coroner upon holding an inquest upon any body may 
if he thinks fit, after view of the body, by order under his hand, 
authorise the body to be buried before verdict and before registry of 
the death, and in such case must deliver the order to the relative 
of the deceased or other person who causes the body to be buried, 
or to the undertaker or other person having charge of the 
funeral ; hut, except upon holding an inquest, no order, warrant, 
or other document fur the burial of a body is to be given by a 
coroner (g), 

A registrar of births, deaths, and marriages, upon registering 
any death, or upon receiving a written requisition to attend at a 
house to register a deaith, or upon receiving written notice of the 
occurrence of a death, accompanied by due medical certificate, must 
forthwith, or ns soon after as he is required, give, without fee or 
reward, cither to the person giving information concerning the 
death or sending the requisition or notice, or to the undertaker or 
other ]Hn*son having charge of tlie funeral of the deceased, a 


(»') Forjrery Act, liJGI (21 & Viet. c. 98), «. 36. The Burial Act, 1837 
(20 & 21 Viet. 0 . 81), 8. 15, contains similar, though slightly less elaborate, provi- 
sions, expressed to apply with reference to ** any register book of burials kept 
according to the provisions of this Act.** The requirements of the Burial Acts 
as to the registration of burials are, however, contained, not in the Act of 1857, 
but in the Burial Act, 1853 (16 & 17 Viot. o. 134), s. 8. See p. 559, ante. As 
to forgery, see title Criminal Law Aih> Procedure. 

(/) Forgery Aot, 1861 (24 A 25 Viet. o. 98), s. 37. See further, title 
Criminal Law and Procedure. 

is) Births and Deaths Registration Act, 1874 (37 A 38 Viet. c. 8^, s. 17, ai 
amended by Coroners Act, 1887 (50 A 51 Viet. o. 71), ss. 18 (6), 43 and Sched. HL 
As to ooxonen genersljly, see tiUe Coeonies. 
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cortificatd under his hand that he has registered or deceived Siscrr. 5 . 
notice of the death, as tlie case may be. Coroner's 

Every such order of the coroner and certificate of the registrar Order and 
is to be delivered to tlie person who buries or performs any funeral Registrar’s 
or religious service for the burial of the body of the deceased ; and Certificate 
any person to whom such order or certificate was given by the Burial, 
coroner or registrar who fails so to deliver or cause to be delivered Order or 
the same is liable on summary conviction to a penalty not exceeding ? 

forty shillings. 

Ine person who buries or performs any funeral or religious i^rformiu^ 
service for the burial of any dead body as to which no order or 
certificate as above provided is delivered to him must within seven regutinr of 
days after the burial give notice thereof in writing to the registrar, non delivery, 
and if he fails so to do is liable on summary conviction to a penalty 
not exceeding ^£10 (h). 


U94. If, however, tlie body of the deceased is buried in conse- Burial in 
crated ground without the rites of the Church of England under 
the Burial Laws Amendment Act, 1880, the order of the coroner or SJa^churoh of 
certificate of the registrar is to be delivered to the relative, friend, KngUnd 
or legal representative of the deceased having the charge of or being 
responsible for the burial, instead of to the person who buries or 
performs any funeral or religious service for the burial of the body 
of the deceased ; and any person to whom the order or certificate is 
given by the coroner or registrar who fails so to deliver or cause to 
be delivered the same is liable to a penalty not exceeding forty 
shillings; and any such relative, friend, or legal representative 
above mentioned to whom no such order or certificate is delivered 
must within seven days after the burial give notice thereof in 
writing to the registrar, and if he fails to do so is liable to a penalty 
not exceeding £*10 (i). 


Sect. 6 . — Still-horn Children. 


1195. A person may not wilfully bury or procure to be buried ChUd i)orn 
the body of any deceased child as if it were still-born. buri^ilstilU 

A person who has control over or ordinarily buries bodies in any bom 
burial ground may not permit to be buried in such burial ground ConditioDt of 
the body of any deceased child as if it were still-born, and may not 
permit to be buried or bury in such burial ground any still- * ”*' 
born child, before there is delivered to him either — (a) a written 
certificate that such child was not bom alive, signed by a registered 
medical practitioner who was in attendance at the birth or has 
examined the body of such child, or (b) a declaration signed by 
some person who would, if the child had been born alive, have been 
required by the Births and Deaths Registration Act, 1874, to give 
information concerning the birth, that is to say, the father or 


(A) Births and Deaths Begistiation Act, 1S74 (37 A 38 Viet c. 88), es. 17, 45. 
m Burial Laws Amendment Act, 1880 (43 A M Viet. o. 41), s. 11, as atneitded 
by' Burial and Begiatraiion Acts (Doubts Bemoval) Act, 1^1 (44 A 45 Vi^. 
c. 2), m2. As there is no express prorimon for the noaww^ of the {Mnalties 
under these Acts, tiisy appear only to be recoverable ^ action at tbe iostanss 
of ths Crown, BraJiaugh v. Clarke (1883), 8 App* Css. 354. 
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mother, or the occtipicr of the liouse in which to his knowledge the 
child was horn, or any person present at the birth, to the effect that 
no registered medical practitioner was present at the birth, or that 
his certificate cannot be obtained, and that the child was not born 
alive, or (c), if there has been an inquest, an order of the coroner. 

Any person acting in contravention of any of these provl^ ions is 
liable on summary conviction to a penally not exceeding tlO(A-). 

Skct. 7 . — Coffins containing more than one Dody, 

1196. Where there is in the coffin in which any deceased person 
is brought for burial the body of any other deceased person or the 
body of any still-born child, the undertaker or other person who 
has charge of the funeral must deliver to the person who buries or 
perfoiitis any funeral or religious service for the burial of such body 
or botlies notice in writing signed by such undertaker or other 
person, and stating to the best of his knqwledge and belief with 
respect to each such body the following particulars : (a) if the body 
is the body of a deceased person, the name, sex, and place of abode 
of the said deceased person ; (h) if the body lias been found exposed, 
nnd the name and place of abode are unknown, the fact of Ihe body 
having been so found and of the said particulars being unknown ; 
and (c) if the body is that of a deceased child without a name, or a 
still-born child, the name and place of abode of the father, or, if it 
is illegitimate, of tlie mother of such child. 

Every person failing to comply with any of these provisions is 
liable on auanuary conviction to a penalty not exceeding jL‘10 (/). 


Part XVII. — Mortuaries. 

1197. An elective burial board may, with the approval of the 
vestry or body having the powers of the vestry in this behalf (with 
the necessity for which approval the Local Government Board (/«) 
have, however, power to dispense (w)), and subject to the provisions 
of the Burial Acts and the regulations to be made thereunder (<>), 
hire, take on lease, or otherwise provide fit and proper places for 
the reception of bodies previous to interment, and make arrange- 
ments for the reception and care of bodies to be deposited therein, 
and for providing such places may exercise all the powers vested 
in thorn under the Burial Acts for providing a burial ground (p). 


ik) Bit tbs and Deaths Registration Act, 1874 (37 & 38 Viet. c. 88), ss. 1, 18, 
40(3), 43. 

(0 /Wrf., sa. 10, 43. 

<f») Substituted for a Secretary of State by the Burial Act, 1000 (63 & 64 
Yiot. 0. 13), s. 4 and Sobed. 1. 

(«») Burial Act, 1833 (18 & 19 Yiet o. 128), a. 6. See p. 461, ante. 

(») As to iv^pulations under tbe Burial Acta, see p. 337, attie. No regulations 
of a general kind have been made under the Acts with regard to mortuaries. 

(p) Burial Act, 1832 (13 & 16 Yict o. 83), s. 42. Aa to tbe body to whom 
tbe functions of tbe vestry now attach where an elective burial board act for a 
rural parish or part of a rural pariah, aee pp. 498, 499, u^ie. There is no general 



Part XVII.— Mortuarirs. 

This power of providing a morfcuaiy may be exercised also 
authorities (^other than elective burial boards) in whom the powers 
of a burial board are vested, and in some cases is exercisable 
without any approval on the part of a vestry or body substituted 
for a vestry (q). 

The enactment conferring the power above mentioned also 
enables a mortuary to be provided for a parish not under a burial 
board or an authority having the powers of a burial board, but there 
is some doubt as to the authority by whom and the manner in which 
this power is exercisable (r). 


provision substitutiDg auy other Ijody for the vestry for the purposes of the 
seotiou in the case of an urban parish ; aud if, os is probably the bettor view, 
the approval of the vestry required is “ in relation to any expense or rate ” 
within s. 7 (3) of the Local Qoveniment Act, 1894 (56 & 57 Viet. c. 73), so that 
the power of approval is exercisable by the i>arish meeting in the case of a 
rural parish with a parish council, it follows that the power of approval could 
not be transferred from the vestry in the case of an urban parish by order undor 
8. 33 of the Act of 1894. 

(7) See pp. 485, 488, 490, 602, an(f. 

(r) The nuriul Act, 1852 (15 & 16 Viet c. 85). a. 42, gives the power to pro* 
vide a mortuary, subject to the provisions of the ilurial Acts and of the 
i*eguiations to hie made thereunder, not only to any burial board, but also to 
“ the churchwardens and overseers of the |)Oor of auy parish [i» i/te meirupitHs] 
for which a burial board shall not have been appointed under this Act, by the 
direction of the vestrv,*' and provides that such churchwardens and oveiweers 
may exercise all such powers as under the X^oor Relief Act, 1819 (59 Ooo. 3, 
c. 12), or otherwise “ the churchwardens and overseers of any parish not having 
a workhouse might exorcise for providing a workhouse for such parish." The 
words refening to the metroiwus were impliedly repealed by the Hurial Act, 
1853 (16 & 17 Vici 0. 134), s. 7, and expressly by the Statute Law Revision Act, 
1894 (67 & 58 Viet. c. 66), s. 1 and Sch^. I. At the time when the Rurial Act, 
1862, was passed, the powers of the churchwardens aud overseers undor the 
Poor Relief Act, 1819, for the provision of workhouses had by the Union and 
l*arish IVoperty Act, 1835 (6 & 6 Will. 4, c. 69), s. 4, been declared to be 
exercisable, under the control and subject to the rules etc. of the i^oor Law 
Oimmissionors (afterwards the Poor Law Board ami now the Local Oovernmmit 
Hoard), by tbe overseers (including the churchwardens as ex overseers, see 
8. 9) in any parish not under a board of guanlians, and by the guanliaits 
of any union or parish formed or established by virtue of any Act of Parliament. 
In 1862, though ihere were still numerous parishes elsewhere not under any 
board of guardians, there appears to have been no longer any such parish in the 
metropolis. Consequentlv there was no parish to which, as originally piisMed, the 
Act of 1862 applied, in which the churchwardens and overseers had actually any 
power to provide a workhouse under the Act of 1819. S. 42 of tbe Act of 
] 862 refers, however, not to the powers which tbe churchwardens and overseers 
** exercise," but to Uiose which they ** might exercise," and must, doubtless, be 
read as meaning that the churchwardens aud overseers shail, for the purpose of 
providing a mortuary, have the powers that thev would have undor the Act of 
1819 and otherwise for providing a workhouse if their parish were not undor a 
board of guardians. Ss. 8~->10 of the Act of 1819, which empowered church* 
waidens and oyerseers to provide workhouses, are repealed by the Statute Law 
Revision Act, 1876 (38 & 39 Viet a 66), but under the provisoes to that Act are 
still in force for the purposes of s. 42 of the Burial Act, 1862. The other 
enactments as to the provision of workhouses by churchwardens and overseers 
still in force are--Poor Relief Act, 1601 (43 Eiiz. e. 2), s. 4 (s. 6 in some editions 
of the Statutes); Poor Law Amendment Act, 1834 (4 & 6 Will. 4, c. 7‘i). 
ss. 21, 23; Union and Parish Property Act, 1836 (6 & 6 Will 4, c. 69); smi 
Union and Parish Property Act, 1837 (7 WiU. 4 & 1 Viet c. 60). See also , 
Divided Pariilme and Poor Law Amendment Act, 1882 (45 & 46 Yict 0, 68), 
s. 14 ; Commons Act, 1899 (62 A 63 Viet c. 30). e. 22 and Sched. 1. 

it reouiiDe to be oontidered, in the view of the effect of •. 42 of the 
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1198. Any local authority under the Public Health Acts may, 
and if required by the Local Government Board must, and every 
sanitary authority in London must, provide and ht up a mortuary, 
i.e., a proper place for the reception of dead bodies before inter- 
ment, and may make bye-laws with respect to the management 
and charges for use of the same. They may also provide for the 
decent and economical interment, at charges to be fixed by such 
hye-laws, of any dead body which may be received into a 
mortuary («). 

1199. A local authority under the Public Health Acts may provide 
and maintain a proper place (otherwise than at a workhouse or at a 
mortuary) for the reception of dead bodies during the time required 
to conduct any post-mortem examination ordered by a coroner or 
other constituted authority, and may make regulations with respect 
to the management of such place (0; and a sanitary authority in 
London may, and (except in the case of the Common Council of 
the City {it ) ), if required by the London County Council, must, 
jirovide and maintain a proper building (otherwise than at a 
workhouse) for the reception of dead bodies daring the time 
required to conduct any post-mortem examination ordered by a 
coroner or other constituted authority, and may make regulations 


llurial Act, 1852, taken above, in whom the powers of the vestiy and church- 
wardens and overBeers under consideration are now vested. In the case of 
a rural parish with a parish council the powers of the vestry appear to be 
vested in the parish council under s. 6 (1) (a) of the lA>cal Government 
Act, 1894 (dC & 57 Viet. o. 73), for s. 7 (3) of that Act, substituting the 
^larish meeting for the vest^ for certain purposes of the Burial Acts, appears 
only to apply where the Burial Acts have been adopted. By s. 6(1) (e) (iii.) of 
the Act of 1894, the powers of the churchwardens and overseers as to the 
** holding or management of parish propeity are in such a parish transfeired 
to the pai'ish council ; but these powers would not seem to include the powers 
of the churchwardens and overseers for the provision of a mortuary. 

The best view accordingly seems to be that in a rural parish with a parish 
council the powers in question are exercisable by the overseers alone (see 
ibid., B. 6 (2)) under the direction of the parish council. Possibly, however, 
the conveyance of the land acquired should be made to the parish council. 
Similarly it seems that in the case of a rural parish not under a parish council 
the powers would be exercisable by the overseers alone under the direction 
of the palish meeting. See ibid,, s. 19 (4). In the case of an urban parish, in 
the absence of an order under ibid., a 33, affecting the matter, the power would 
still be exercisable by the churchwardens and overseei's under the direction of 
the vestry. In the county of London the powers in question for the provision 
of a mortuary appear to attach in all cases to the metropolitan borough council. 
See Metrapolis Management Act, 1855 (18 & 19 Yiot c. 120), s. 8 ; Metropolis 
Management Amendment Act, 1856 (19 & 20 Yiot. o. 112), s. 3; London 
Government Act, 1899 (62 & 63 Yiot. c. 14), ss. 4, 23 (3). 

(<) Public Health Act, 1875 (38 A 39 Yiot. c. 55), s. 141 ; Public Health 
(Loudon) Act, 1891 (M A 55 Yiot. c. 76), s. 88. As to the removM of the bodies of 
pmrsons dying of infectious diseases to such mortuaries, see pp. 649 ef stq., ante. 
The Local Government Board have issued a series of model bye-laws for 
mortuaries under the Act of 1875 (series 15). See Mackenzie and Handford, 
Model Bye-laws, p. 507. 

it) Public Heal^ Act, 1875 (38 A 39 Yiot. e. 65), a. 143. 

(u) Public Health (London) Act, 1891 (54 A 55 Yict. c. 76), a. 133. The 
^mmon Council are the sanitary authority W the City in snooession to the City 
^mmissionen of Sewers under the CSty of Lmidon Sewers Ai^ 1897 (60 A 61 
Yiot. 0 . cxxxiil). ^ ' 
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with respect to the management of such building. The building 
may be provided in connection with a mortuary, but this provision 
does not authorise the conducting of any post-mortem examination 
in a mortuary (a). 

A coroner may order the removal of a dead body to or from 
a place so provided for the purpose of conducting a post-mortem 
examination {h). 

Any sanitary authorities in London may, with the approval of 
the London County Council, execute their duty with respect to 
mortuaries and buildings for post-moi'tem examinations by com- 
bining for that purpose, or by contracting for the use by one of 
the contracting authorities of any such mortuary or building pro- 
vided by another of such contracting authorities, upon terms to be 
agreed upon(c). Similar arrangements might be made by local 
authorities under the Public Health Acts under their general 
powers of combination for the purposes of those Acts (d) . 

Borrowing powers are available to local and sanitary authorities 
for the above purposes (<?). 

The London County Council are required to provide and main- 
tain proper accommodation for the holding of inquests, and may, 
by agreement with a sanitary authority, provide and maintain the 
same in connection with a mortuary or a building for post-mnrtan 
examinations provided by that authority, or with any building 
belonging to that authority, and may do so on such terms as may 
be agreed on with the authority (/). 

1200. The London County Council are also empowered to provide 
and fit up one or two buildings as mortuaries for the reception, under 
a coroner’s order, of unidentified dead bodies found in London (//). 


(a) Public Health (London) Act, 1891 (54 & 55 Viet. c. 70), b. 00. 

(5) Coroners Act, 1887 (50 & 61 Viet. o. 71), s. 24. 

(c) Public Health (London) Act, 1891 (54 & 55 Viet. c. 70), s. 01. 

(d) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 285. 

(e) The general borrowing powers of the Public Health Act, 1875 (see 

88. 233 — 244), are av^able for the provision of a mortuary or place for pant- 
mortem, examinations under that Act, as for other purposes of the Act ; see 
title Local Government. The Public Health (LondonJ Act, 1891 (54 &. 55 
Viet. c. 76), 8. 105(2) (c), expressly enables sanitary authorities in liOiuIun to 
borrow for the pmpose. 

(/) Public Health (London) Act, 1891 (54 & 55 Viet. c. 7(»), s. 92. See title 
COHONERS. 

(//) /Wd., B. 93, The Becti<m contains somewhat detailed provisions as to 
ench buildings, the reception etc. of dead bodies thorcin, and the holding of 
iiiquesta over such dead bodies. 
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Part XVIII.— Cremation. 

Sect. 1,— Statutory Provisions. 

Sub-Sect. 1. ^Introductory, 

1201 . It is not unlawful at common law to burn a dead body 
instead of burying it, provided that the burning is done in such a 
manner as not to amount to a nuisance (h). But the place and 
manner and conditions of burning are now defined by the Crema- 
tion Act, 1902 (i), and the regulations made by the Home Secretary 
under that Act, and it is an offence to effect any cremation in 
contravention thereof (i). 

1202. In the Cremation Act, 1902, “ burial authority ** is defined 
as meaning any burial board, any council, committee, or other 
local authority having the powers and duties of a burial board, and 
any local authority maintaining a cemetery under the Public 
Health (Interments) Act, 1879 (X), or under any local Act; and 
“ crematorium ” is defined as meaning any building fitted with 
appliances for the purpose of burning human remains, and as 
including everything incidental or ancillary thereto (/). 

Sub-Sect, 2.— Crematoria, 

1203. The powers of a burial authority to provide and maintain 
burial grounds or cemeteries, or anything essential, ancillary, or 
incidental thereto, extend to and include the provision and main- 
tenance of crematoria ; but no human remains may be burned in 
any such crematorium until the plans and site thereof have been 
approved by the Local Government Board, and until the crema- 
torium has been certified by the burial authority to the Secretary 
of State to be complete, built in accordance with such plans, and 
properly equipped for the purpose of the disposal of human remains 
by burning 


{h) Ji. V. Pnce (1884), 12 Q. B. D. 247 ; R, v. Stephemon (1884), 13 Q. B. D. 
331. 

(0 2 E(l\v. 7, c. 8. 

( /) J bid., 8. 8 ; and see p. 575, post, 

(4-) 42 & 43 Viet. c. 31. 

(/) Cremation Act, 1902 (2 Edw. 7, c. 8), p. 2. The definition of “ bniial 
authonty” U the same an thatiu the Burial Act, 1900 (03 & 04 Viet c. 15), 
•.11. i^e p. 450, ante, 

(w) Creiuution Act, 1902 (2 Edw. 7, c. 8\ s. 4. It will be observed that the 
poction loaves the provision of a crenifitorium optional. A burial iMuird nr 
an authority with the ]>ower8 of a burial board are bound, undor s. 25 of the 
Burial Act, *1852 (15 & 16 Viet. c. 85), to provide a buiial ground, unless they 
avail themselves of the alternative of coniracting with a cemetery company fi»r 
interments under 8. 20 of that Act. See p. 400, ante. Such a burial authority 
consequently, though they may provide a crematorium in addition to a burial 
g^und, cannot provide a crematorium in substitution for a burial giouud. 
Similarly a local authority within the meaning of the Public Health (Interments) 
Act, 1879 (42 & 43 Viet o. 31), can only provide a crematorium in addition to, 
but not in substitution for, a burial ground, since it is only where such a local 
anthfirity are maintaining a buiial ground that they come within the definition 
of “ burial authority.” 
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A crematoriam may not be constructed nearer to any 
dwelling-house than 200 yards, except with the consent in writing 
of tlie owner, lessee, and occupier of such house, nor within fifty 
yards of any public highway, nor in the consecrated part of the 
burial ground of any burial authority (n)* 

A burial authority may accept a donation of land for the 
purpose of a crematorium, and a donation of money or other 
property for enabling them to acquire, construct, or maintain a 
crematorium (o). 


Sub-Sect. 3 . — Tucumhentt and Coroners, 

1204. The incumbent of any ecclesiastical parish is not, with 
respect to his parishioners or persons dying in his parish, under 
any obligation to perform a funeral service before, at, or after the 
cremation of their remains, within the ground of a burial authority, 
but upon his refusal so to do any clerk in holy orders of the 
Established Church not being prohibited under ecclesiastical 
censure may, with the permission of the bishop >nd at the request 
of the executor of the deceased person, or of the burial authority 
or other person having charge of the cremation or interment of the 
cremated remains, perform such service within such ground (p). 

1205. Nothing in the Cremation Act, 1902, is to interfere with 
the jurisdiction of any coroner, or authorise a burial authority to 
create or permit a nuisance (q). 

SuB-SECrr. 4.— Fee*. 

1206. A burial authority may demand payment of any such 
charges or fees for the burning of human remains in any crema- 
torium provided by them as may be authorised by any table 
approved by the Local Government Board, and such charges or 
fees, and any other expenses properly incurred in or in connection 
with the cremation of a deceased person, are to be deemed to be 
part of the funeral expenses of the deceased (r). 

In any table of fees respecting burials to be made or 
approved by the Secretary of State, a fee may be fixed in respect 
of a burial service before, at, or after cremation, and if no fee is 
fixed, the fee, if any, fixed in respect of a burial service applies (if). 

(n) Cremation Act, 1902 (2 Kdw. 7, o. 8), s. 5. The distance of 200 yards is 
to oe measured as the crow (lies (Interpretation Act, 1889 fd2 & 53 Viet. o. 63), 
B. 34) fi-om the walls of the dwelling-house, not from tno boundary of the 
curtilage adjoining the house {Wrignt v. IValiaseij Local Hoard (1887), 18 
Q. B. B. 783).' For the meaning of ** any public highway,” see title 
llioHWATS, Streets aed Bridges. 

J o) Cremation Act, 1902 (2 £dw. 7, c. 8), s. 6. 
p) Ibid,, B. 11. 

q) I hid,, B, 10. It is a misdemeanour at common law to bum or otherwise 
dispose of a dead body with intent thereby to prevent the holding upon such 
body of an intended inquest where the inquest is one which the coixmer baa 
jurisdiction to hold(i2. v. Crice (1884), 12 Q. B. D, 247; Jl, y. Stephenson (1884), 
13 Q. B. B. 331). 

(r) Cremation Act, 1902 (2 Edw. 7, o. 8), s. 9. As to funeral expenses, see 
pp. 406, 407, ante, 

(«) Ibid,, B. 12. As to such table of fees, see Burial Act, 1900 (63 A 64 Viot 
0. 15), t. 3; and pp. 479, 480, 
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Burial and Crematxov. 


Sect. 1. If the ashes of any cremated body are disposed of or interred by 
Statutory a statutory cemetery company, the company are in some cases 
Provisions, required to pay fees to the incumbent and clerk of the parish or 
Paymeotto ecclesiastical district from which the body of the deceased was 
incumbcnte. removed for cremation (a). 

Sub-Sect. 6. — ItepeAil of certain EuactmenU, 

Substitution 1207. By virtue of the Cremation Act, 1902, any provisions in any 
fur existing previous local and personal Act for the like purpose as that Act 

proviwous. bye-laws or regulations made thereunder, so far as they 

related to that purpose, ceased to be in operation as from the date 
when regulations under that Act came into force, i.«., August 11, 
1903 (h). 

Si:cT. 2 . — liegulatiom for Cremation, 

Sub-Sect. 

Ueftnitions. 1208. For tliG purposes of the Cremation Begulations, 1903 (c), 
the expression “ cremation authority ** means any burial authority or 
any company or person by whom a crematorium has been estab- 
lished ; and ** medical referee** means a medical referee or deputy 
medical referee appointed in pursuance of the provisions in the 
regulations in that behalf (d). 

Other expressions in the regulations have, unless the contrary 
intention appears, the same respective meanings as in the Crema- 
tion Act, 1902 (<?). 

Sub-Sect. 2. — Maintenance and Inspection of Crematoria, 
Uttmtcnance. 1209. Every crematorium must be (1) maintained in good work- 
ing order, (2) provided with a sufficient number of attendants, 

(a) Cremation Act, 1902 (2 lidw. 7, c. 8), s. 13, by virhicli bs. 62 and 67 of 
the Cemeteries Clauses Act, 1847 (10 & 11 Yict. c. 66) (as to which see 
)>]), 622, 623, ante), and any similar provisions in any local and personal Act 
authorising tlio tnakiiig of a cemetery, aro to apply to the disposition or inter- 
ment of the ashes of a cremated body as if it wore the burial of a body. 

(b) Cremation Act, 1902 (2 Edw. 7, c. 8), s. 14 ; and see note (r), infra. 

(c) The regulations referred to in the present section are contained in an order 
of tne Home Secretary (Stat. It and 0. Rev., 1904, Vol. IV., “Oi*ematiou 
(England) ” ) dated March 31, 1903, and made under s. 7 of the Cremation Act, 
1902 (2 Edw. 7, c. 8). That section empowera the Secretary of State to make 
regulations with regard to various matters there enumerated in connection 
with cremation, and provides that a copy of regulations so mode shall be laid 
before both Houses of Parliament, and that, after having lain for forty days 
before Parliament, they shall, unless an address is presented by either Ilouw 
praying His Majesty to withhold assent therefrom, have effect as if enacted in 
the Act. The Hegulatious of 1903 were duly laid before Parliament, and, no 
address having been presented against them, came into force on May 11, 1903, 
when they baa lain before Parliament for forty days. In view of the iwovision 
that the relations shall have effect as if enact^ in the Act, they must be 
token conclusively to be intra vires (JnsHtute of Patent Agents v. Lockwoody 
[1894} A. 0. 347). The regulations nave no short title, and are referred to in 
the present part of this title as the Cremation Begulations, 1903. 

A schedule to the reg^tions contains a series ox forms for the certificates etc. 
reqmred by the regulaUons in connection with cremation. The regulations do 
not contemplate any departure from the prescribed forms, for they prescribe the 
use of the scheduled forms in absolute terms, and not only the use of theso 
forms or forms to the like effect. 

(d) Cremation Begulations, 1903, preliminary provisioni. 

(<) Inteiixratatioii Act, 1889 (62 A 63 Yict o. 63). a. 31. 
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and (8) kept constantly in a cleanly and orderly condition. But a 
crematorium may be closed order of the cremation authority if 
not less than one month’s nonce be given b;^ advertisement in two 
papers circulating in the locality, and by written notice fixed at the 
entrance to the crematorium. The cremation authority must 
give notice in writing to the Secretary of State of the opening or 
closing of any crematorium (/). 

Every crematorium must he open to inspection at anv reason- 
able time by any person appointed for that purpose by the Secre- 
tary of State or by the Local Government Board (g). 

Sub-Sect 3 — Condition under which Cremation may take place, 

1210 . No cremation of human remains may talte place except in 
a crematorium of the opening of which notice has been given to the 
Secretary of State (h). 

It is not lawful to cremate the remains of any person who is 
known to have left a written direction to the contrary, or to 
cremate human remains which have not been identified (i). 

No cremation is to be allowed until the death of the deceased has 
been duly registered, except where an inquest has been held and a 
certificate given hy a coroner (k). 

No cremation is to be allowed to take place unless application 
therefor be made, and the particulars stated in the application be 
confirmed by statutory declaration. Such application must be 
signed and the statutory declaration made by an executor or by the 
nearest surviving relative of the deceased, or, if made by any other 
person, must show a satisfactory reason why the application is not 
made by an executor or by the nearest surviving relative (1). 

1211- No cremation is to be allowed to take place unless (1) a 
certificate be given by a registered medical practitioner who has 
attended the deceased during his last illness, and who can certify 
definitely as to the cause of death, and a confirmatory medical certifi- 
cate be given by another medical practitioner, who must be qualified 
as hereinafter mentioned (m), or (2) a post-mortem examination has 
been made by a medical practitioner expert in pathology, appointed 
by the cremation authority (or in case of emergency appointed by 
the medical referee), and a certificate given by him (n), or (8) an 
inquest has been held and a certificate has been given by the 
coroner (o). And no cremation may, in any case, take place except 
on the written authority of the medical referee (p). 

The confirmatory medical certificate above mentioned, if not 

f ) Cremation Eegulations, 1903, r. !• 

Ibid., r. 2. 

Ibid., r. 3. 

Ibid., rr. 4, 6. 

(k) Ibid., r. 6. For the prescribed form, see ibid.. Schedule, Form R 

(1) Ibid., T, 7. For the prescribed form, see ibid.. Schedule, Form A. 

{m) lln^d., r. 8. For the prescribed forms, see ibid., Schedule, Forms J 

(ti) Ibid, For the prescribed form, see ibid.. Schedule, Form T>. 

S o) Ibid, For the prescribed form, see ibid.. Schedule, Form £. 

p) Ibid. For the prescribed formt see ibid., Schedule, Form F« 
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given by the medical referee, must be given by a registered medical 
practitioner of not less than five years* standing, who must either 

(1) be appointed for the purpose by the cremation authority, or 

(2) hold one of the following appointments : medical officer of 
health ; police surgeon ; certifying surgeon under the Factory and 
AVorkshop Act, 1901 {q ) ; medical referee under the Workmen’s Com- 
pensation Act, 1906 (r), or (3) hold an appointment as physician 
or surgeon in a public general hospital containing not less than 
fifty beds («). 

1212. A cremation authority must appoint a medical referee, 
who must be a registered medical practitioner of not less than five 
years* standing and possess such experience and qualifications as 
will fit him for the discharge of the duties required of him by the 
Cremation Begulations of 1903. If otherwise qualified he may be 
a person holding the office of coroner or of medical officer of 
healtli. They must also appoint a deputy medical referee possessing 
the like qualifications to act in the absence of the medical referee 
and in any case in which the medical referee has been the medical 
attendant of the deceased. On making any such appointment they 
must notify tlie name, address, and qualifications of the medical 
referee or deputy medical referee to the Secretary of State (t). 

The medical referee, if he has personally investigated the 
cause of death, may give the prescribed confirmatory certificate, 
and if he has made the post-mortem examination may give the 
prescribed post-mortem certificate. He may also, if a coroner, 
himself give the prescribed coroner’s certificate (u). 

1213. The duties of the medical referee are as follows : — 

He must not allow any cremation to take place if it appears that 
the deceased left a written direction to the contrary, nor (except 
where an inquest has been held and a certificate given by a coroner 
in the prescribed form) unless he is satisfied that the deatli of the 
deceased has been duly registered, by the production of a “ certifi- 
cate of registry of death” on one of the forms provided by the 
Begislrar-General for production in case of burial. 

He must, before allowing the cremation, examine the application 
and certificates and ascertain that they are such as are required by 
the Cremation Begulations, 1903, and that the inquiry made by 
the ][)er8on8 giving the certificates has been adequate. He may make 
any inquiry with regard to the application and certificates that be 
may think necessary. 

He must not allow the cremation unless he is satisfied that the 
application is made by an executor or by the nearest surviving 
relative of the deceased, or, if made by any other person, that the 


1 Edw. 7, 0. 22. 

, , The regulations refer to the Workmen's Compensation Act, 1897 (60 & 61 
Viet. 0 . 37), for which the Act of 1906(6 Edw. 7, c. 58), s. 10, is now substituted. 
(«) Cremation Begulations, 1903, r. 9. 

(f) /Wd., r. 10. 

(u) Ihid,^ r. U* For the prescribed forms, see iWu Schedule^ Forms 
C— E. 
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fact that the execator or nearest relative has not made the applica- Sect. 2. 
lion is sufficiently explained, and that the person making the Regulations 
application is a proper person to do so, nor unless he is satisfied for 
that the fact and cause of death have been definitely ascertained ; Cre mat ion, 
and in particular, if the cause of death assigned in the medical Nor^nto 
certificates be such as, regard being had to all the circumstances, euspect cause 
might be due to poison, to violence, to any illegal operation, or to 
privation or neglect, he must require a post-mortem examination to 
be held, and if that fails to reveal the cause of death, or if it appears 
that death vas due to poison, to violence, to any illegal operation, 
or to privation or neglect, or if there is any suspicious circumstance 
whatsoever, whether revealed in the certificates or otherwise coming 
to his knowledge, he must decline to allow the cremation unless an 
inquest be held and a certificate given by the coroner in tlie 
prescribed form. 

If a coroner has given notice that he intends to hold an inquest inquest, 
on the body, he must not allow the cremation to take place until 
the inquest has been held. 

The medical referee may in any case decline to allow the crema- Prohibition 
tion without stating any reason. without 

In the case of the remains of a person who has died in any place J^^ned. 
out of England the medical referee may accept a declaration con- persons dying 
taining the prescribed particulars if it be made before any abroad, 
person having authority in that place to administer an oath or to 
take a declaration ; and he may accept medical certificates if they 
be signed by any medical practitioners who are shown to his satis- 
faction to possess qualifications substantially equivalent to those 
prescribed in the case of each certificate by the Cremation 
Regulations, 1903 (r). 

1214. The regulations above referred to, save those prohibiting Cremation of 
cremation except in a crematorium of the opening of which due Vwdiraaiready 
notice has been given, and prohibiting the cremation of the remains 

of a person who has left written directions to the contrary {w), do not 
apply to the cremation of the remains of a deceased person who 
has already been buried for not less than one year. Such remains 
may be cremated, subject to such conditions as the Secretary of 
State may impose in the exhumation licence granted by him or 
otherwise; and any such cremation in wliich those conditions are 
not observed is to be deemed a contravention of the Cremation 
Regulations, 1903 (x). 

1215. In the case of any person dying of plague, cholera, or Suspension of 
yellow fever on board ship or in a hospital or temporary place of regulations, 
reception of the sick provided by a port or other local authority 

under the Public Health Acts or by a hospital committee under the 
Isolation Hospital Acts, the medical referee, if satisfied as to the 
cause of death, may dispense with any of the requirements of certain 


( 1 ') Cremation Beg:ulatioD8, 1903, r. 12. For the prescribed forms of 
declaration and medical certificates, see iVu//., Schedule, Forms A— P. 

(w) Ibid,, rr. 3, 4 ; and see p. 671, ante, 
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of the regulations above referred to (a). These regulations may 
also be temporarily suspended or modihed in any district during an 
epidemic or for other sufficient reason by an order of the Secretary 
of State on the application of a local authority (b). 

1216. Notwithstanding the foregoing regulations, the medical 
referee may permit the cremation of the remains of a still-born 
child if it be certified to be still-born by a registered medical prac- 
titioner after examination of the body, and if the referee after such 
inquiries as he may think necessary is satisfied that it was still-born, 
and that there is no reason for further examination (c). 

Sub-Sect. 4. — Disposal of Ashes, 

1217. After the cremation of the remains of a deceased person 
the ashes must be given into the charge of the person who applied 
for the cremation if he so desires. If not, they must be retained by 
the cremation authority, and, in the absence of any special arrange- 
ment for their burial or preseiwation, must be decently interred in 
a burial ground or in land adjoining the crematorium reserved for 
the burial of ashes. In the case of ashes left temporarily in the 
charge of the cremation authority and not removed within a 
reasonable time, a fortnight’s notice must be given to the person 
who applied for the cremation before the remains are interred (d). 

Sub-Sect. 5. — Registration of Cremations etc. 

1218. A cremation authority must appoint a registrar, wlio must 
keeiia register in a prescribed form of all cremations carried out by 
the cremation authority. He must make the entries relating to eacli 
cremation immediately after the cremation has taken place, except 
the entry in the last column, relating to the disposal of the ashes, 
whicli he must make as soon as the remains of the deceased have 
been handed to the relatives or otherwise disposed of (c). 

All applications, certificates, statutory declarations, and other 
documents relating to any cremation must be marked wuth a 
number corresponding to the number in the register, filed in order, 
and carefully preserved by tlie cremation authority. All such 
registers and documents may be inspected at any reasonable hour 
by any person appointed for that purpose by the Secretary of State, 
the Local Government Board, or the chief officer of any police 
force (/). 

When any crematorium is closed ns hereinbefore mentioned, 
the cremation authority must send all registers and documents 
relating to the cremations which have taken place therein to the 
Secretary of State, or otherwise dispose of them as he may direct {g). 


i a) Cremation Regulations, 1903, rr. 4—9 and 12. 

6) Ibid., r. 14. 

c) Ibid., r. 16. 

d) Ibid., T, 16. 

e) Ibid., r. 17. As to the prescribed form of register, see ibid., Schedule, 
Form 0. 


(/) iWd., r. 18. 
‘ Ibid., r. 19. 
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1219. All statutory provisions relating to the destruction and 
falsihcation of registers of burials, and the admissibility thereof as 
evidence in courts and otherwise (/<)# ftpply to the register of 
cremations, and the provisions as to stamp duty on certified copies 
of registers of burials (i) apply to the register as if it were a register 
of burials 

1220. The Secretary of State may make any inquiry he thinks 
fit as to the carrying out of the Cremation Regulations, 1903, in 
connection with any crematorium (/c). 

Sect. 8 . — Penalty Jor Breach oj Statute or Regulations. 

1221. Any person who contravenes any regulations made under 
the Cremation Act, 1902 (/), or knowingly carries out or procures or 
takes part in the burning of any human remains except in accord- 
ance with such regulations and the provisions of the Act, is (in 
addition to any liability or penalty which ho may otherwise incur) 
liable on summary conviction to a penalty not exceeding £50 ; 
but any person aggrieved by such conviction may appeal to quarter 
sessions. 

Any person who wilfully makes any false declaration or repre- 
sentation, or signs or utters any false certificate, with a view to 
l)rocuring the burning of any human remains, is (in addition to 
any penalty or liability which ho may otherwise incur) liable to 
imprisonment, with or without hard' labour, not exceeding two 
years. 

Any person who, with intent to conceal the commission or impede 
the prosecution of any offence, procures or attempts to procure the 
cremation of any body, or, with such intent, makes any declaration 
or gives any certificate under the Cremation Act, 1902, is liable on 
conviction on indictment to penal servitude for a term not exceeding 
five years (ni). 


{h) As to these provisions, see pp. 655 et «C 7 ., ante. 

(i) Stamp Act, 1891 (54 & 65 Viet. c. 19), ss. 1, <J4, Sched. I., Copy or Extract 
Certified. 

(y) Ci’emation Act, 1002 (2 Edw. 7, c. 8), s. 7. 

[k) Cremation Eegulatious, 1903, r. 20. 

(/) 2 Edw. 7. c. 8. 

(m) Ibid., 8. 8. 


BYE-LAWS. 


See CoMPAKiBs ; Local Governiocnt ; Opbn Spaobb and Bbobbatton 
Grounds ; Public Health etc. ; Bailways and Canals ; and 
other titles passim. 
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CANCELLATION OF DOCUMENTS. 

See Deeds and otheb Instbuaibmts* 


CANON LAW. 
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CAPITAL AND INCOME. 

See Settlements ; Wills. 


CARDS. 

See Gaming and Waobbino; Revenue. 
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BARBED WIRE. See Boundabies etc. 

BILLS OF QUANTITIES. See Building Ccntraots bto. 

BILLS OP SALE, 1—77 
absolute dispositions, 29 
accidental omissions, relief against, 74, 75 
act of bankruptcy by grantor, no right of seizure on, 69 
grant of bill as, 68, 59 

addition to bill, 29 

address and description of attesting witness, omission of, 35 
a^udication against grantor, seizure on, 69 
affidavit and bill, discrepancies etc. in, 49 
of attestation, requisites of, 46 
on registration, 48j 49 
after-acquired property, assignment of, 87 

in pursuance of marriage settlement, 17 
inclusion of, in bill or schedule, 28, 29 
agreement to give bill, 13, 14 

hold goods at creditor’s disposal, 18 
amount of consideration, 30 

apparent possession, husband and wife, in case of, 17, 57 
meaning and effect of, 56 
termination of, 56, 57 

** as beneficial owner,** effect of insertion of, 35 
assignment, as bill, 6, 8 

for cr^itors, not bill, 6, 16 

avoidance of certain absolute bills in case of, 55, 65 

of bill, 72, 73 

renewal of registration not necessary on, 52 
debt arising under unregistered mortgage of chattels, 22 
farm lettings etc., 23 
fixtures, 24 
growing crops, 23 
reversionary right to chattels, 22 
rights under hire agreement, 22 
share in partnership, 22 
trade machinery, 26, 26 

attestation, avoidance of security bills for want of, 53, 64 
necessity for, 45 
statement of, in affidavit, 48 
Attesting witness, insertion of name etc. of, 35, 43 
attornment clause in mortgage, 14, 15 
auctioneer, memorandum in book of, 10 
avoidance of bills, 63 — 64 etc. 
apparent possession, 66, 67 
as against execution cr^itors, 61 
rates and taxes, 63 
trustee in bankruptcy, 67 — 69 
by fraudulent conveyance, 61, 62 
effect of possession under void bill, 64 
eztent of, in various cases where bill given for security, 64 
events in case of absolute bill, 66, 66 
grounds for, in case of security bill, 63 
partial, in certain>t?ases, 29, 31, 46 

( 1 ) u 2 
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niLLB or BALE— oimttnvni. 
ftToidanoe of bllli — oontinu^, 

reputed ownenhip, by doctrine of, 59 — 
eneoeseiTe billa, in case of, 64 
aTOidaaoe of resiatration, 54 

bailee, chattels in possession of, may be In grantor’s apparent possession. 56 
bankers, letters to, for adrance on goods outstanding, 19 
bankrupt, undischarged, grant of bill by, 65 

bankruptcy of grantor, extent of distress on assigned goods in case of, 70 
grantee’s rights on, 61, 58 
seisuie by grantee on, 69 

beneficial interest, constitution ox ** true ownership” by, 30 

bills of lading, 6, 18 

boat, transfer of, 17 

bonus, agreement in bill for, 88 

breach of covenant for maintaining security, seizure on, 69 
building contracts, powers in, 12, 259, 264, 265 
cancellation by successive bills, 64 

certificate of registration, insufficiency of, as proof of registration, 76 
chattels real, effect of inclusion in bill, 22 
choses in action, assignment of, 22 

not *' personal chattels,** 21 
classes of bill of sale, 6 

clerical errors in copy of bill etc., effect of, 47 

collateral agreement, bill requiring to be rend with, not in statutory form, 36 
incorporation of, 44, 45 
to bo stated in consideration, H2 
companies, capital in certain, not “ personal chattels,” 21 
composition, bill given by debtor after, 66 

by grantor, no right of seizure on, 69 
condition, effect of unregistered, 64 
incorporation of, 43 

consent of true owner, application of doctrine of. In case of grantee of bill, 60, €1 
consideration, 80-~84, 53, 54 

agreement to repay part on demand, effect of, 31 
amount, 80, 53 
deductions, 33 

expenses of transaction, inclusion of, 33, 34 
mis-statement of, 31, 53, 54 
must be complete, 32 
“now paid ” etc,, meaning of, 32, 33 
promissory note not due, addition of, 31 
consolidation, applicability of doctrine of, 72 
construction of instruments made before 1879... 4 
constructive poss^ion of goods, effect of, 7 

costs of maintaining rights under security, retention by grantee of proceeds of sak 
for, 71 

countries to which Acts apply, 4 

county court, filing and inspection of abstract in, in certain cases, 52 

couTt, payment into, effect of, in interpleader 63 

creditors, assignment for benefit of, 16 

custom, exclusion of reputed ownership by, 60 

damages for wrongful seizure, measure of, 67 

date of execution of bill, statement of, in affidavit, 48 

debentures, 19, 20 

debt under unregistered mortgage of chattels, assignment of, 22 

declaration of trust. Incorporation of, 43 

declarations of trust without transfer, 8, 9 

deductions from consideration mcney , 38 

deed of charge, 20 

deeds, effect of inclusion in bill, 22 

default of payment, seizure by grantee on, 66 

defeasance, effect of nnregister^ 64 

liioorporatlon of, 43 • 

meaning of, 40, 44 
definition, 5, 6 

delivery of f^attels, effect of, 6, 7, 22 

up of bill, by grantee on payment, 74 
demand of possession, exclusion of reputed ownership by, id- 

( a ) 
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BILLS OF SALE — continued. 

dr#cription of grantee, omission of, 35 

grantor and attesting witness, burden of proof of insufficiencv 
of, 50 

witnesses, supplementing omission of, 49 
parties and attesting witnesses, necessity for, 48, 49 
sp^ific, of chattels, extent of avoidance by want of, 54. See also 
spec! fie description etc. 
distress, bill no protection against, 54, 70 

extent of, where assignor bankrupt, 70 

form of instruments giving powers of, 84 

grantee's indemnity in case of, 70 

on assigned and other goods, marshalling in case of, 70 

powers of, in document, 11, 12, 14, 15 

removal of goods by grantee to avoid, 70 

seisure by grantee on, 69 

surplus in case of, 70 

di\isible, void and effectual parts of bill may be, 35 
documents accompanied by delivery not bills of sale, 6, 7 
confirming oral contracts not bills of sale, 7, 8 
of transfer, 5, 6 

to be deemed and not deemed bills of sale, 6 
entering up satisfaction, 73 
effect of, 74 

equitable right to take chattels, effect of, 6, 13, 14 
estoppel, grantor of void bill liable to, 55 

no “ true ownership ** by reason of, 30 
evidence, admission of office copies etc. as, 7.5, 76 

extraneous, of description of attesting witness inadmissible, 43 
execution against grantor, seizure by grantee on, 69 

avoidance of certain absolute bills in case of, 55, 56 
chattels seized under, not in grantor's appatent possession, 67 
creditor, and grantee, priority between, 72 

avoidance of bills in certain cases as against, 61 
of bill, statement of, in affidavit, 48 
expenses of transaction, inclusion of, in consideration, 33, 34 
explanation of effect of absolute bill, necessity for, 45 
expunging bill from register on payment, 74 
extension of time for registration, 74, 75 

extraneous evidence of description of attesting witness inadmissible, 43 

false pretences, fraudulent acts of grantor constituting, 68 

farm lettings, etc., assignment of, 23 

farm stock, certain, not personal chattels," 21 

fees on registration, 77 

fixed sum to be secured, 38 

fixtures, conditions under which deemed “ personal chattels," 20, 21. 24 
no reputed ownership of, 60 

separately assigned, limitation on rules as to true ownerahip and specific 
description in case of, 29 
foreign parts, bill of sale of goods in, 18 
form, requisites of, 34 — 53 etc. 
absolute bill, in case of, 34 
acknowledgment of receipt of money, 37 
agreements for maintenance or defeasance of security, 39, 40 
powers deemed to be, 40, 41 

assigiintcnl of property other than ()ersonal chattels specifically described, 37 
attestation, 45, 46 
attesting witness, name etc. of, 43 
defeasances etc., meaning and incorporation of, 43, 44 
fixed sum to be secured, 38 
growing crops, no deviation in case of, 37 
inclusion of non-existing chattel, 37 
instalments, provision for payment by, 39 
interest, in respect of, 38 
joint grantees, 37 
grantors, 36 

manner of repayment, 38, 39 

material and non-material divergences, 35, 35 

omission of concluding proviso, 42 

< 8 ) 
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BILIKS OV ^JklLjfSt’’’—c&ytti7WBd, 
form, requisltefl of — continued, 

parcM aj^reements, incorporation of certain, 44, 45 
parties, 86 

personal chattels, necessity for anbject-matter to be, 21 

powers of distress, form of instruments giving, 34 

re^stration, 46 — 53. See registration. 

retention of bill after payment, agreement for, 42 

sale, insertion of powers of, 41, 42 

schedule, 48 

seizure, insertion of power of, 40, 41 
specific description, goods must capable of, 27 
substituted articles, no deviation in case of, 37 
time of repayment, 88 
variations, effect of, 85, 36 
want of statutory form, effect of, 34, 35 
formal defects, 3G 

fraud, repudiation of bill induced by, G7 
fraudulent conveyance, evidence of solicitor as to, 01 

facts constituting and not constituting, Gl, 62 
impeachment of bill as, 58, 61 
disposal or removal by grantor, 67 — 69 
preference, bill of sale ns, 69 

Government securities, interests in, not ** personal chattels,” 21 
grantor, person entitled to be, 64, 65 

growing crops, conditions under which deemed “ personal chattels/* 20, 23 

limitation on rules as to true ownership and specific description in 
case of, 23, 29 

no deviation from statutory form in case of, 37 
guarantee of third party, incorporation of, 45 
hiring agreement, assignment of rights under, 13, 22 
licence to seize, in, 12, 13 

household furniture etc., no reputed ownership of, CO 
hypothecation, letter of, 18 

identification of grantor and attesting witnesses in affidavit filed with registrar, 

49 

immaterial omissions, 36 

imported goods, instrument creating charge on, 9, 19 
inconsistent clauses, effect of, 35 

incumbrances on chattels, retention by grantee of proceeds of sale for discharge of, 


indemnity of grantee in case of distress on assigncil goods, 70 
India warrants, 6, 18 
injunction against grantee, 65, 66 
injury to goms after lawful seizure, effect of, 67 
instalments, effect of provision for payment by. 39 
seizure by grantee on default of. 68 
insurance, insertion of power for grantee to pay, 41 
interest, mode of charging, 38 
interpleader, y us tertU in case of, 63 
order for sale on, 62, 66 
payment into court, effect of, 63 
inventories and receipts, conditions under which bills of sale, 9 
of goods with receipt attached, 6 
inventory, catalogue of chattels not necessarily, 47 
invoice and receipt given separately, 9 
Ireland, Acts do not extend to, 4 
joint gi^tees, 87 
grantors, 86 

not ** true owners,” 30 

judgment, bill given to defeat, not within Debtors Act, 62 

for rates, protection of goods comprised in bill against, 68 
tertii, defendant setting up, in interpleader, 68 
legal interest, oonstitntion of “ true ownmship by,*' 30 
letter of hypothecation, 18 

letters to banlBeis for advance on goods ontstanding, 19 
licence to seice, bill void for want ot form not deemed, 84, 85 
in bnilding contracts, 12 
general, 6, 1 1 
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BlLt« OF SALE— 

licence to seize, in hiring agreements, 12, 18 
sell, 11 

lien, chattels held under, not in grantor’s apparent possession, 68 
document giving rights to holder of, 7, 11 
purporting to create, 11 

for unpaid purchase-money given in writing, 10 
loan, grantor obtaining, by false representation, 68 
local registration, necessity for, and mode of, 61, 62 

notice of entering up satisfaction in case of, 74 
• of renewals, 63 

Ix>ndon Bankruptcy District, local icgistration where grantor or chattels outside, 
51, 62 

maintenance of security, meaning of agreement for, 40 
powers deemed to be for, 40, 41 
seizure on breach of covenant for, 68 
manner of repayment, 38. 39 
marriage settlements, 6, 16, 17 

married woman, chattels belonging to, not in husband’s apparent possession, 67 
giant of biU by, 64 

marshalling in case of distress on assigned and other goods, 70 
memorandum of agreement for marriage settlement, 17 
sale in auctioneer's book, 10 
satisfaction, 73 

mining lease, power of distress in, 16 
mis-statement of consideration, 31 
Money-lenders Act, powers of relief under, 66 
mortgage, attornment clause in, 14, 15 
mortgagee and grantee of fixtures, rights as between, 24 
in possession, demise by, 15, 16 
name. Sse description. 
non*existing chattel, inclusion of, 37 

** now paid ** etc., meaning of, in statement of consideration, 32, S3 
object and scope of Acts, 3, 4 

occupation, sufficient description of, in affidavit, 50, 61 
office copies, 75 

omission of concluding proviso, effect of, 42 
omissions, accidental, relief against, 74, 76 
oral contracts, collateral, 44, 45 

independent, 7, 9, 10 

ordinaiy course of business, transfers of goods in, 6, 18 
** other assurance of personal chattels,*’ meaning of, 9, 10 
owner, application of Acts limited to dealings by, 6 
true. Se 0 true owner, 
parol agreement. See oral contracts, 
parties, sufficient description of, 36 
partnership, assignment of share in, 22 

past debt, act of bankruptcy by giving bill as security for, 58 
effect of consideration being, 61 
payment by instalments, effect of provision for, 39 
delivery up by grantee, on, 74 
into court in interpleader, effect of, 63 
under void bill, allowance of, by trustee in bankruptcy, 69 
** personal chattels,” meaning of, 20—22 
places to which Acts apply, 4 

plant, limitation on rules as to true ownership and specific description ih case of, 
22, 23, 29 

pledge, chattels held under, apparent possession in case of, 68 
of stock in trade ol^ined on credit, 18 
pledgee and grantee, priority between, 73 
poBse^n, licence accompanied by, 11 
post-nuptial settlements, 17 
power of attorney, as absolute bill, 6, 10 

bill of sale under, 10, 11 
seisure, insertion of, 40 
powers of sale, insertion of, 41, 42 
l^ncipal sum, time tor repayment of, 88 
pric^ty between bills comprising same chattels, 71, 79 
grantee and execution creditor, 79 

( 6 ) 
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BILLS OF SALE — tvintinued. 

priority between grantee and pledgee, 72 
procectls of sale, application of, 71 

prodiiclion of rccciids for rent etc. by grantor, seizure by grantee on failure of, C9 
pmtnidsory note as considemlion, Bl 

defeasance by giving, 44 
proviso, effect of omission of concluding, 42 
purchaser from grantee, title of, 73 

grantor, title of, against grantee, 67, 68 
rates, distress for, on goods subject-matter of bill, 63, 70 

judgment for, protection of goods comprised in bill against, 63 
seizure by grantee in case of distress for, 69 

non -production of receipt for, 69 
real estate, chattel interests in, not “ personal chattels,” 21 
“ rcosonable excuse ** for non-productiou of receipt for rent, 69 
•* receipt attached,” meaning of, 9 
receipts for purchase-money of goo<ls, 6 

rent etc., seizure by grantee on non-production of, 69 
receiver, seizure or removal by grantee after appointment of, 68 
rcctilication of accidental omissions, 74, 75 
redemption before time for payment, 66 
by grantor, 05 
register, contents of, 75 

expunging bill from, on payment, 74 
inspection etc. of, 76 
registrar, persons holding otticc of, 75 
registration, 46 — 63 etc. 

affidavit and bill of sale, discrepancies etc. in, 49 
on, contents and swearing of, 48 
assignment of registered bill, not necessary on, 72 
avoidance of, 54 

bill for want of, 63, 54 
cases whore not necessary, 5C, 72 

county oourt, tiling and ins(>ection of abstract in, in certain cases, 52 

description of partis and attesting witnesses, 48, 49 

fees on, 77 

local, 61, 62 

mode of, 46 

necessity for, 46 

occupation, sufficient description of, in affidavit, 60, 51 
place of, 47 

priority between grantees dependent on, 71, 72 
relief against accidental omission, 74, 75 
renewal of, 62, 63, 72 

residence, sufficient description of, in affidavit, 50 
time for, 47 

“ time copy ” of bill etc., meaning of, 47 
validity previously to, 47 
registry, entry of satisfaction of debt at, 66 
relief against accidental omissions, 74, 75 

removal or sale after seizure, application for, by grantor, 65, 70, 71 
removal and sale of goods by grantee after seizure, 65, 70 

to avoid distress, 70 

of goods by grantor without fraud, eflrct of, 69 
renewal of registration, 52, 63 
on assignment of bill, 72 
rent, bill no protection aminst distress for, 70 
inasTtion of power for grantee to pay, 41 

seizure by grantee on distress for, or non-production of receipt for, 69 
repairs, insertion of power for grantee to pay for, 41 
repayment, time and manner of, 38, 39 
repealed Aote, 8 

replacement of chattels, provision for, 29, 80. See uUe substitution, 
repudiation of b\U induoen by fraud, 67 
reputed ownership, 21, 69, 60 

tesidmioe etc. of grantor and attesting witnesses, statement of, in affidavit, 48, 60 
retentiott of bill after payment, agreement for, 42 
retrospective, how far Acts to be deemed, 4, 6 
reventonatj rii^t to chattels, assignment of, 22 

( 6 ) 



IkdeS. 


BILLS or BAhK—continw>d. 

•ale hy grantee, conditions of, and relief against, 65, 70, 71 
effect of, on claim for interest, 66 
insertion of power of, in bill, 41, 43 
fraudulent, by grantor, 67, 68 
order for, in interpleader, 62, 66 
satisfaction of bill, 73, 74 
effect of, 74 

schedule, catalogue of chattels not necessarily, 47 
necessity for, 26, 27, 43 
registration of copy of, 27 

scheme of arrangement by grantor, effect of, with regard to seizure, 69 
Scotland, Acts do not extend to, 4 
sea, bills of sale of goods at, 18 
searches of register, 76 

security, maintenance of, and defeasance of, 39 — 41 

seizure on breach of covenant for, 69 
seizure by grantee, effect of lawful, 65, 67 

wrongful, 66, 67 

insertion of power of, in events not permitted by Acts, 40 
no power of, except for statutory causes, 69 
relief against, 65, 66, 70, 71 
right of, 40, 68, 69 
separate assignment of fixtures, 24 

growing crops, 23 
titide machinery, 25, 26 
setting aside bill induced by fraud, 67 
settlements, marriage, 16, 17 
post-nuptial, 17 

ship, transfer or assignment of, 6, 17, 18 
solicitor, attestation of absolute bill by, 45, 46 
specific description of chattels, 21, 23, 26—28 
sufficiency of, 27, 28 

stamps on bill, necessity for, and amount of, 76, 77 
stock, sufficient description of, 28 

subsequent agreements, incorporation of, not required, 45 ^ 
substitution, no deviation from statutory form in case of, S7 
of fixtures, 24, 29 

new for damaged articles, 29 
X)lant, 22, 23, 29 
successive bills, 64 
trade machinery, 25, 29 
successive bills, avoidance of, 53, 64 
meaning of, 53 
substitution of, 64 

Sunday etc., effect of time for registration expiring on, 47 
surplusage, rejection of, 49, 61 
tacking, applicability of doctrine of, 72 
taxes, distress for, on goods subject-matter of bill, 63, 70 
seizure by grantee in case of distress for, 69 

non-production of receipt for, 69 
tender of principal, interest, and costs, after seizure, effect of, 65 
time of payment, statement of, in consideration, 32 
repayment of principal sum, 38 
trade machinery, as personal chattels, 20, 21, 25 
assignment of, 25, 26 

limitation on rules as to true ownership and specific description 
in case of, 26 

meaning of, within Bills of Sale Acts, 25 
name, party named by, 36 

transffU’ of bill, renewal of registration not necessary on, 52, 72 

transferee of bill, position of, 72, 78 

transfers of chattels, 6, 6, 8 

“ true copy ’’ of bill etc., meaning of, 47 

true owner, extent of avoidance where grantor not, 84 

necessity for grantor to be, and limits to rule, 21, 27, 29 
who is, SO 

trust, declaration of, to be deemed part of bill etc., 43 
effect of unregistered declaratioa of, 64 
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BILLS OF SALE— . 

trustee in bankruptcy, aToidanoe of certain absolute bills as a§aiiist« S5, 86 
rights of, as against grantee, 58 
unregistered defeasance, effect of, 54 
▼ariations from statutory form, 35, 86 
▼erlMd contract, oral contract, 
errors in copy of bill, 47 

statement of consideration, 81 
omissions, 86 
ressel, transfer of, 17, 18 
void bill, possession under, 64 
warehouse keepers* certificates, 6, 16 
warrants for delivery of goods, 6, 18 

witness, attesting, name etc. of, material parts of form, 35, 48 
wrongful seizure by grantee, 66, 67 

BOARD OF GUARDIANS. See Burial and Ceemation, 

BONDS, 79—105 

accord and satisfaction, discharge of obligation by, 97 
with one of joint obligees, 98 
acknowledgment, effect of, on Statute of Limitations, 1 00 
action on, 101 — 103 

in case of joint bond, 102, 103 
administration of assets, priority in, 89 

agreement, amount recoverable under bond for performance of, 94 

injunction to restrain breach of, where penalty imposed by bond, 90 
alteration, discharge of obligation by, 98 
alternative conditions, 84, 93 
ambiguity, construction in case of, 87 
' annuity, bond for payment of, 81, 82, 94 
stamp duties, 104 
arbitration bonds, 82, 95 
assignment, 97 

** assignment of breaches,** 94, 102 

beyond seas, extension of time for bringing action in case of, 100 
blank, filling up, after execution, 98 
parol evidence to supply, 83 
breach of condition, amount recoverable on, 93—96 etc. 

application of statutes of Anne and William III., 94, 96 
in case of bond for performance of covenant, 94 
bonds other than penalty bonds, 95, 96 
common money bond, 93, 94 
forfeiture of bond, 80 
Interest, 93 
penalty and costa, 93 

or liquidated damages, rules for determining, 96 
cancellation, discharge of obligation by, 98 
capacity of parties, 83 
classification, 81, 82 

cohabitation, bonds in consideration of, 85, 86 

collateral security by mortgagor, bond as. Statute of Limitations in case of, 99, 1 09 
common money bond, 81 

amount recoverable on, 94 
eondition, breach of. See breach of condition etc, 
impossibility of, 84, 85 
penormanoe or breach of, 92, 93 
uncertainty, unlawfulness etc. of, 85, 86 
validity of, 84 

conditions, alternative, 84, 93 

conditional bond, definition of, 80 

cmifiict of laws in case of Statute of Limitations, 191 

consideration, no necessity for, 83 

construction, 86 — 89 

indorsed memorandum, 88 
intention to be regard^, 86, 87 
joint and several liabiUty, 88, 89 
oUimtory part and eondition, 87 
IMirol evidence, 87 
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BON DS — continued, 

conetructioQ — ooiUinued,' 
recitals, 87, 83 

time of payment or performance, 88 
corporation sole, effect of bond given to, 83 
costs, recovery of, on breach of condition, 93 
court, payment into, 94, 103 

covenant, amount recoverable under bond for performance of, 94 
bonds to secure performance of, 81 
by one of joint obligees not to sue, effect of, 98, 99 
difference between l^nd and, 81 

injunction to restrain breach of, where penalty imposed by bond, 90 
not to sue, difference between release and, 98, 99 
discharge of obligation by, 97 
crime, bonds conditioned for, 85, 80 

damage sustained, amount recoverable under certain bonds limited to, 94 

date of bond, effect of want of etc., 84 

definite sum, bond to be tor, 83 

definition, 80 

delivery, effect of, 84 

demand for payment or performance of condition, 98 
discharge of obli^tion, 97 — 99 

in case of joint obligees, 98, 99 
obligors, 99 
moilcs of, 97, 98 
double bond, definition of, SO 
escrow, operation of bond as, 8 1 
estoppel, 90, 91, 97 

evidence, parol, admission of, 83, 83, 87 
execution, 84, 102 

executor of obligee, right of, to sue, 91 
form, 80, 81 

fraud, release by one of joint obligees by, effect of, 98, 99 
gaming, bonds for money lost nt, 85, 86 
grammar etc., effect of defects in, 83 
heirs, bond binding on, 89 

impossibility of condition, effect of, 84, 85, 93, 97 
indorsed memorandum, construction of, 88 
infant, capacity of, os party, 83 

extension of time for bringing action in case of, 100 
injunction to retrain breach of agreement where penalty imposed by bond, 90 
instalments, bonds for payment of sum by, 81, 83, 94 
default in payment of, 92 

whole sum becoming due under bond on failure to pay, effect of, 91 
intention, regard to, in coiisti-uction, 86, 87 
interest, agicement to pay, on certain bonds implied, 95 
on judgment, recovery of, 93 

principal becoming due under bond on failure to pay, effect of, 9€ 
interpretation. construction, 
joinder of joint obliji^ees and obligors, 102 
joint and several obligees, 80, 91 

obligors, 80, 88, 89, 91 
bond, construction of, 99 

obligees, discharge of obligation In case of, 98, 99 
joinder of, 102 

obligors, discharge of obligation in case of, 99 
execution by one of, 84 
joinder of, 102 

judgment against some of, 102, 103 
judgment for penalty, effect of, 102 
recovery of interest on, 93 

justice, bonds affecting due administration of criminal, 85, 86 
kiuds, various, 81, 82 

Limitations, Statute of. Sec Statute of Limitations, 
liquidated damages, effect of sum named in obligation lieing, 82 
or i)enalty, rules for determining, 96 
Lloyd's bond, object and effect of, 82 
lost bond, action on, 101 
lunaticB, capacity of, as parties, 83 
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BON DS — contiimed, 

lunatics, extension of time for bringing action in case of, 100 
marriage, bonds in restraint of, 8f> 

brot^Rge bondR, effect of, 80 
murriecl women, capacity of, ur parties, Bfl 
memorandum indorsed, construction of, 88 
merger of simple contract debt in, 90 
mistake, effect of cancellation by, 98 

mortgagor, bond as collateral security by. Statute of Limitations in ease of, 99 
100 

itamo in blank, effect of, 83 

obligation, discharge of. See discharge of obligation, 

oVdigee, definition of, 80 

obligor, definition of, 80 

parol evidence, admission of, 83, 85, 87 

part {laymcut, bond conditioned to be void on, 96 

effect of, on Statute of Limitations, 100 
parties, capacity of, 83 

partners, construction of joint bond given by, 91 
payment, discharge of obligation by, 94, 97, 98 
into court, 94, 102 
time for, 88 

penalty bond, definition of, 95 

statutes of .Anne and William 111. only applicable to, 95 
breach of condition where sum named in obligatory part is, 89 
injunction to restrain breach of agreement where ^nd imposes, 9C 
judgment for, 102 

money bond with, amount recoverable under, 93, 94 
performance of condition of bond secured by, 80 
or liquidated damages, rules for dctei’mining, 96 
performance, discharge of obligation by, 97 

of covenant, bond for, amount recoverable under, 94 
or breach of condition, 92, 93 
personal representative of obligee, right of, to sue, 91 
poet obit bonds, 82, 94 

precedent act of obligee, performance of condition dependent on, 92 
priority in administration of assets, 89 
real estate, bond binding on, 89 
recitals, construction of, 87, 88 
estoppel by, 90, 91 
position of, in bond, 80 

release, and covenant not to sue, distinction between, 98, 99 
by one of joint obligees, effect of, 98 
discharge of obligation by, 97 
representative of obligee, right of, to sue, 91 
repugnancy of condition, effect of, 85 
restraint of marriage, bonds in, 86 
trade, bonds in, 86 

seal of joint obligor, effect of destruction of, 99 
several acts, default in performance of one of, 92 
and joint obligees, 91 

obligors, 88, 89 

simoniacal resignation bonds, effect of, 85, 86 
simple bond, definition of, 80 

contract debts, bond debts have no priority over, 89 
merger of, 90 

single bond, definition of, 80 
specially indorsed writ in action on bond, 101 
spelling etc., effect of mistake in, 85 
stamp duties, 103 — 105 
annuity bonds, 104 
excise or customs bonds, 104, 105 
money bonds, 108, 104 
Statute of Limitations, 99 -~101 

acknowledgment of part payment, effect of, 100, 101 
to stran^r, effect of, 100 
ooUateral security by mortgagor, 100 
oonfiict of laws, 101 
Extension of time, 100 
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BOKD6 — eiMitinued. 

Statute of Limitationt — amtimiM, 
when rcmedjr barred, 100 
timo begins to run, 100 
survivorship in case of joint bond, 91 
third person, effect of delivery to, 84 
time of payment or performance, 88, 02 
tort, bonds conditioned for, 86, 8C 
trade, bonds in restraint of, 86 
uncertainty of condition, 86 
unlawfulness of condition, 86, 86 

unsound mind, extension of time for bringing aotton in case of person of, 100 
validity, 83—86 

essentials to, 83 
execution, 84 
false grammar etc., 85 
impossibility of condition, 84 
unlawfulness of condition, 86, 88 
varieties of bond, 81, 82 
words necessary to create, 81 

BOUNDARIES, FENCES AND PARTY- WALLS, 107—160 

accretion, application of rules of, to land bounded by river, 122 

aea, 119, 120 

agreement, 6xing of boundaries by, 109, 110 
intplied, in respect of fencing, 131 
allotments, duty to fence, 130 
ambiguity of description of boundary, 139, 140 

area, discrepancy between, and boundary indicated by physical objects, 13S 
assessments etc., admission of, as evidence, 146 
assuiance of boundary by deed, 110, 111 

Attomey-Qeneral. joinder of, as defendant in suits against Crown respecting 
botmdaries, 118 
barbed wire fences, 1 28 

bishop, duty of, to fence ecclesiastical property, 130 
Board of Agriculture and Fisheries, jurisdiction of, 112—114 
apportionment of rent, 113 

award, making, confirming and correction of, 118 
commons, 113 

for purpose of Copyhold Act, 1894...114 
luclosure Acts, 112 

in case of inconveniently intermixed lands, 112, 113 
tithe commutation, 113, 114 

Board of Agriculture and Fisheries, orders etc. of, admission of, as evidence, 148 
boundary wall, repair of, under covenant to repair external parts, 131 
building, user of party- wall for purposes of, 137 

cattle, liability for injury to, and by, through non-repair of fences, 132, 133 
market, liability of owner of, for fences, 127, 128 
pens, liability of owner of cattle market for dangerous, 127, 128 
straying, distress on, damage feasant, 132 
for rent, 133 

eommfasion to ascertain boundaries, issue of, by court, 117 

commons, power of Board of Agriculture and Fisheries to settle boundaries of, 113 
oommatation of tithes, powers of Board of Agriculture and Fisheries in respect jf, 
113, 114 

conflicting descriptions of boundary, 140 

confusion of boundaries, jurisdiction of court in case of, 116, 117 
conveyance of boundary by deed, 110, 111 
copyholds, boundaries of, 112, 114, 149. 8e€ also manor, 
costs of commission by court to determine boundaries, 117, 118 
counties, evidence of boundaries 141 
court, jurisdiction of, over boundaries, 115—118 
courts of equity, 116 — 118 

cases for exercise of jurisdiction, 1X7 
costs, 117, 118 

Crown, rights of, involved, IIS 
courts of law, 115, 116 

court rolls of manor, admissibility of, as evidence, 1 19 
Crown, constructUHi of grant bji 110 



1KD£X. 


OOUNDAE1S5, FENCES AND PABTY-WALLS— 

Crown^ procedure in suits against, to determine boundaries, 118 
sttXTey, evidence of, 143, 144 
dangerous fences, 127, 128 
dec^ised persons, evidence of, 141, 142 

dedication to public of roadside waste, presumptions as to, 128 
deed, convevanoe of boundary by, 110, 111 
definition of boundary, 108 
fences, 126 
freeboard, 126 

description of boundaries, modes of, 110 
discovery of title deeds, 150 
distress damage feasant, 132 
disused mine, duty to fence, 130 

ditch, evidence of boundary from act of cleansing, 148, 149 

loss of, by dispossession, 111, 1 12. See also hedge and ditch« 
diversion of pulwc footway, duty to fence in case of, 129 
Domesday Book, evidence of, 143 

easement, right to have fence repaired not an, within Prescription Act, 132 

easements over walls, 186 

ecclesiastical property, duty to fence, 130 

“ terriers,” admission of, as evidence, 146 

enfranchisement of copyhold land, definition of boundaries by Board of Agriculture 
and Fisheries for purpose of, 114 
entry on neighbour’s land, justification for, 127 

equitable obligation to preserve boundaries, jurisdiction of court in case of, 116, 1 1 7 
estovers, allowance of, to occupier, 128 
evidence of boundaries, 138 — 160 
acts of ownership, 148, 149 
admissibility of extrinsic evidence, 139, 140 
ambiguous or conflicting descriptions, 139, 140 
arbitrator's award, 146, 146 
auction, particulars of sale at, 148 
copyholds, in case of, 149 
Crown survey, 143, 144 
discovery of title deeds, 150 
Domesday Book, 143 
ecclesiastical terriers,” 145 

Falsa demonstratio etc., application of maxim, 140, 141 
former verdict of jury, 146 

orders of sessions, certificates, assessments etc., 146 
ordnance and other maps, 144, 146, 147 
perambulations, 148 

physical objects and stated area, discrepancy between, 138 
plan, identification of, 139, 140 
private documents, 146 — 148 
agreements, 148 
county histories, 148 
inscriptions, 147 
leases etc., 146 
maps and surveys, 147 
public documents, 143 
reputation or hearsay, 141, 142 
examples of, 146 — 147 
excavation, dutv to fence, 128, 129 
by statute, 130 

Falsa demotuiraiw etc., application of maxim, 110, 141 
fences, dangerous, 127, 128 
definition of, 126 

liability for erection and repair of, 128 — 184 etOb 
allotments, in case of, Iw 
at common law, 129 
by agreement, 181 
prosesription, 182 
statute, 180 

covenant running with land, ISl 
ecclesiastical property, 180 
evidence of, 149 
extinguishment of, 134 
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B0UNDAB1S8. FENCES AND PABTY-WALLS— cwKimiarf. 
fences, llnbilitj for erection end lepeir of — oontinued. 
in general, 128 

injnrr to and by cattle through non-repair, 182, 133 
pit. shaft, quarry etc., 126 — 180 ' 
railway company, in case of, 180, 181 
Ashing, eTidenoe of boundi^ from act of, 148 

In riyer, presumption of ownership of river bed from, 121 
fixing boundaries, modes of, 109 
footway, public, duty to fence on diversion of, 129 
foreshore, inclnsion of, within boundary of grant, 118, 119 
freeboard, meaning of, 126 
fruit, overhanmng, possession of, 127 
grant of boundary by deed, 110, 111 
hearsay evidence, 141, 142 

hedge, clipping, trimming etc., evidence of boundary from act of, 148, 149 
and ditch, boundi^ line of land bounded by, 124, 125 
loss of ditch by dispossesuon, 111, 112 
highway, boundary line of land bounded by, 122 — 124 
histories, admission of, as evidence, 148 
horiaontfld boundaries, 109 
implied agreement in respect of fencing, 131 
inaccuracy in statement of dimensions, effect of, 110 

Indosure Acts, power of Board of Agriculture and Fisheries to settle boundaricD 
for purpose of, 112 

Inclnsion of boundary in property bounded, 109 
injunction against overhanging trees, 126 
inscriptions on boundary wall, admiaion of, as evidence, 147 
intermixed land, settling boundaries of, by Board of Agriculture and Fisheries. 
112, 113 

island in midstream, boundary line of property in case where, 122 
lake, boundary line of land bounded by, 120 
landlord and tenant, duty to repair fences as between, 180 
JLand Transfer Act, 1897, description of land or boundaries registered under, 116 
leases etc., admission of, as evidence, 146 
legal presumption as to boundaries, 118 — 125 
hedges and ditches, 124, 126 
highways and private ways, 122— 124 
lakes, 120 
railways, 124 
rebuttal of, 118 
rivers, 120—122 
sea-shore, 118 — 120 
level crossing, duty of fenoing, 131 
Limitations, Statute of. See Statute of Limitations, 
lopping trees, right of adjoining owner in respect of, 126 
manor, evidence of boundaries of, 141, 148. See aUo copyholds, 
maps, plans and surveys, admission of, as evidence, 144, 146, 147 
mine, disused, duty to fence, 130 
mistake in conveyance, remedies for, 110, 111 
modes of fixing boundaries, 109 
non-user on part of owner, effect of, 112 
occupier and owner, liability to repair fences as between, 128 
ordnance maps, evidence of, 144 
overhanging fruit, possession of, 127 

trees, no right to, by prescription etc., 127 
right of action in respect of, 126 
to cut, 126 

owner and occupier, liability to repair fences as between, 128 
ownership, evidence eff boundary aerived Dorn acts of, 148, 149 
parish, evidence at boundaries of, 141 
parson, duty of, to fence ecclesiastical property, 180 
^y-walls, 184—188 

common user, evidence from, 136 
contribution to building of, 138 
divided owner^ip, 136 
easemmits over, 136 
meanings of, 184 

ownership in common, presumption of, 185 
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BOnHDABtBB, FENOBS AND PAIITT-WALI.S— (wntiaiMA 
party-walls — continued, 
partition, 188 
palling down, 185, 138 
remedjr for exclusion from, 137 
right of support, 136 

Statute of JLimitations, application of, 188 
user of, for building purposes, 137 
** perambulations,'* evidence of boundaries of manor from, 148 
petition of right, procedure by, for determination of boundaries, 118 
physical objects, discrepancy between boundary indicated by, and stated area. 
138 

pit, duty to fence, 128, 129 
by statute, 130 

plan, description of boundaries by, 1 10 
fdentifleation of. 139, 140 

poisonous trees overgrowing boundary, liability for, 126 
possession, acquisition of boundary by undisturbed, 111, 112 
prescription, liability to repair fence by, 132 

no right to overhanging trees by, 127 

Prescription Act, right to have fence repaired not an easement within, 132 
presumption as to boundaries. See legal presumption as to boundaries 
private documents, admi6si<m of, as evidence, 146 — 148 
way, boubdary line of land bounded by, 123 
projecting roots, no property in tree by reason of, 127 
public documents, evidence of, 1 43 

footpath, diversion of, duty to fence in case of, 129 
pulling down party- wall, 136 
quarry, duty to fence, 129 
by statute, 130 

railway, boundary line of land bounded by, 124 

company, duty of, in respect of fencing, ISO, 131 
rectification of conveyance, 110, 111 
rector, duty of, to fence ecclesiastical propeity, 130 
repair of fence. See fences etc. 
reputation, evidence of, 141, 142 
re^Bsion of conveyance, grounds for. 111 
river, boundary line of land bounded by, 120 — 122 
roadside waste, presumption of dedication to public of, 123 
roots, projecting, no property in tree by reason of, 12/ 
sea-shore, boun^ry of, 118 — 120 
settlement of boundaries, modes of, 100 
shaft, duty to fence, 1 29 
by statute, 130 

Shifting boundary in case of sea-shore, 119, 120 
■oil, boundaries descending into, 109 
spiked fesocs, liability for injui^ through, 127, 128 
Statute of Limitations, acquisition of boundary by, 111, 112 

application of, to use of neighbour’s wall, 138 
no right to overhanging ti’ees by, 127 
street, boundary line of land bounded by, 124 
support for wall, right of, 135, 136 
** terriers," ecclesiastical, admission of, as evidence, 145 
tidal and non-tidal rivers, distinction between, as boundaries, 120, 121 
Tithe Commissioners, certificate of proceedings before, admission of, as evidence, 146 
commutation maps, admission of, as evidence, 144 

powers of Board of Agriculture and Fisheries in respect of, 
113, 114 

town, evidence of boundaries of, 141 

trees, evidenoe of boundary from act of felling, 148 

no property in, by reason of pnijccting roots, 1 27 
overhanging, no right to, by prescriptloD etc., 127 
right of action in resp^ of, 126 
to cut, 126 

trespass in respect of party-wall, 137 

tre8paa»*er, remedy of, for injury through neglect to fence pit, 130 
vertical boundaries, 109 

vicar^ duty of, to fence ecclesiastical propesty, 130 
walls. See psxty-walls. 
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BUILMNO CONTRACTS, BNOINEBBS, AND ARCniTECTS, 16S— SIT 
abandonment oi contxact, application of arbitration clause in case of, 288 
breach constituting, 288, 289 
by mutual consent, 196 
recovery by employer of payments on. 225 

abut, meaning of, 176 

acceptance of materials not equivalent to affixing to freehold, 1C5 
tender, 167 — 170 

by corporation, 168 
conditional, 167 

further document to be prepared, effect of, 167 

misrepresentation, obtained by, 169 

ratification of. 169 

secret commission, obtained by. 168 

stamping, 170 

unauthorised, 169 

work, implication and effect of, 203 — 205, 213 
liaoility of employer by. 231 

of 8ub>contractor, no contract with employer by, 276 
waiver of right to certificate by, 221 
accession, application of doctrine of, 166 

accidents, unforeseen or unavoidable, effect of, on contractor's liability, 190 
account, liability of employer to furnish, on completion after forfeitura. 257 
payment on. 117, 212, 223 

recovery of, by architect, 306 

acquiescence by employer in assignment of contract, effect of, 271 
knowledge of defects not equal to, 204 

liability of employer to quantity surveyor through, 310. 313 
waiver of performance by, 199 

action for breach of covenant, accrual of employer's right of, 237 
additions. See extras, 
adjacent, meaning of, 176 
adjoining, meaning of, 176 

owner, architect's liability towards, 296 
administrator. See executor, 
advertisement for tender. 166 
agency of arbitrator, effect of, 286, 287 
architect, 216, 219, 288, 289 

contractor for employment of sub-contractor, 276 
agent, effect of misrepresentation by, 169 

liability of employer for acts of architect as, 220, 221 
unauthorised acceptance of tender by, 169 
agreement, secret, between employer and architect, 201, 218 
alteration of contract, effect of, 173 

immaterial, surety not discharged by, 280 
mode of, 179, 180 

unauthorised, 230. See also variatir n. 
antiquities dug up, builder not entitled to, 187 
appointment of architect or engineer, implied condition as to, 198 
apportionment of contract, 182 
appraisement. See valuation, 
appraiser. 162 

appropriation of payments. 227 

approval by architect as condition precedent to pnyment. 207 
employer and architect, effect of, 208 
architect's liability after, 297 
fraudulent or unreasonable withholding of, 206 
not an implied condition precedent to payment, 206 
withdrawal of. 204. 208 
withholding of. 206, 206 
meaning of, 175 
approved plan, meaning of, 176 

aroitration, agreement to be bound by certificate not a submiMion to, 209 

cases where valuation or certificate equivalent to award in, 284. 

also arbitration clauses, 
elanses, 281 — 288 etc. 

application of, to sub-contracts, 28S 
cases where inoperative, 286 
eonffnement of, to disputes, 286, 286 

i 15 ) 



iNSBX. 


BOlLiDIHO OONTBAOTS, ENOIKBERS, AND ABCHITECTS— eoMCtaniMl. 
arbitntloii claaiea 

ooDStnictioii, 282, 288 
effect of, on architeot*s powers, 245, 246 
eoope of, where certificate agreed to be final, 285, 286 
inconclusive, 286 
stay of action in case of, 282 
nsw, 281, 282. Be9 dUo arbitrator, 
arl^tfator, architect ^ving certificate not, 218 
certifier a quatUt 209 
disqualification of, 286 — 288 
distinction between certifier and, 283, 284 
extent of architect's authority as, 2 >7 
removal of, 288 

substitute on death etc. of, 285 
Se^ aUo arbitration clauses, 
architects and engineeis, 288 — 809 etc. 
agency, extent of, 288, 289 

no disqualification by, 218, 219 
appointment of, 288 
approval of, effect of, 204, 205, 207 
authority of^ to employ quantity surveyors, 309 
order deviations etc., 233 
extras, 289, 290 

bankruptcy of, 809 

breach of warranty of authority by, 291 
certificate of, forfeiture in pursuance of, 250 

mistake in, 216. Sse alao certificates, 
communications by, as certifier, duty as to, 220 
contractor's duty to obey, 207 
corruption of, 800, 801 
death, illness etc. of, 293, 803, 306 
default of, employers liability for, 202, 220, 221 
definition of, 160 
deviations, measurement of, 291 
dismissal of, by employer, 222, 294, 295 
contractor by, 290 

disqualification of, as certifier, 218 — 220 
dual function of, 207 

duties of. See duties of architects ; liabilities of architects etc. 
errors or want of skill in, effect of, 216, 217, 219. See aUo negligence, 
extent of power and liability of, as arbitrator, 207, 218 
failure by employer to provide, 198, 238 
for the time being, meaning of, 294 

for purpose of certificate, 222 
fraud of, employer's liability for, 202, 250, 289 

personal liability for. See liabilities etc. 
fraudulent a^eement by employer with, 201 
implied condition as to appointment of, 198 
liamlitias of, in general. »ee liabilities eta 
to quantity surveyor, 814 

lien of, 808 

non-completion through default of, 202 
powers of, construction of, 288 
qualifications of, 160 
quantities, authority to take out, 291 
remuneration. See remuneration etc. 
secret agreement of, with employer, 218 
sub-contractors, employment of, by, 290 
tenders, authority to procure, 289, 290 
unauthorised order by, ratification of, 231 
variation of contract by, 290 
warranty of plans etc., 289 
working drawings, duty of supplying, 289 
as far as possible, meaning of, 175 

assignment of agreement, including plant ami materials, 6 bill of s. 4 le. 259 
liabilities, 270—274 

by act of contractor, 270, 271 
employer, 371 
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BCILDING CONTRACTS, ENQINEEKS, AND ARCHITECTS— coMiiimol, 

assignment of liabilities — continued, 

by bankruptcy of contractor, 272* 

employer, 272, 273 
death of contractor, 273, 274 
employer, 273 
rights, 266^270 etc. 

by contractor before breach, 227, 2G6, 267 

of rights against sub-contractor, 275 
employer before brea^, 266 
way of mortgage, 268 
effect of bankruptcy on, 268, 269 
notice of, 267 

of entry under forfeiture clause, 269 
instalments, 267, 268 
retention money, 268 
share of profits, 267, 268 
priority as between, and attachment, 274 
stamp on, 267 
stipulation against, 268 
subject to equities, 227, 267, 269, 270 
forfcltum, 270 

attachment of instalments and retention money, 274 
authority, breach of wari-anty of, by architect, 291, 301, 302, 814 
award as condition precedent to payment, 286 

cases where valuation or certificate equivalent to, 2S4 
' certificate not an, 209 

bad weather, non-performance by reason of, 200 

balance due, ascertainment of, when no provision for, in contract, 214, 215 
bankruptcy of architect or engineer, payments in case of, 309 

contractor, completion of contract by tinistce on, 272 
effect of, in general, 272 

on assignment of instalments, 268 
employer's lion, 265 
forfeiture on, 2*>2, 254, 272 
vesting of materials on, 262, 263 
employer, 272, 273 

benefit of extras, liability of employer taking, 235 
bill of exchange, payment by, 226 

sale, agreement conferring lien constituting, 14, 265 
forfeiture clause os, 12, 259 
vesting clause not, 12, 264 

bills of quantities, architect's authority to obtain, 309, 310 
inaccuracy in, 164 
liability of architect for, 298, 302 
lithographer's charges for, 312, 313 
meaning of, 161, 163, 164 
warranties or representations as to, 169 
blanks, construction of, 173 

boards of guardians, requisition of sureties by, 279 
bonus, 224 

breach of contract, 238 — 249 
by contractor, 239 
employer, 238, 239 

measure of damages for, on breach by contractor, 240 

employer, 242 

penalties and liquidated damages. See liquidated damfig<*s. 
specific performance, 248, 249 

breacn of covenant, accrual of employer’s right of action for, 237. See alee breach 
of contract. 

warranty of authority by architect, 291, 301, 302, 314 
bribe, architect’s liability for taking, 299 
tender obtained by, 168 
brick-built, meaning of, 175 
builder, meaning of, 159. See alee contracted, 
builder’s merchant, definition and duties of, 163 

liability of building owno* to, 278, 279 
building, meaning of, 175, 176 

owner, meaning of, 159. See alee employer. 
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BCILDINO CONTBACTB, BNGINEEBS, AND ABCH1TECT6— conttnuMt. 
bmUling purposes, meaning of lands used for, 176 
burial ground, contract to build on, 196, 532, 533 
bjrc-laws, comfdiaucc with, by architect, 295, 296 
effect of disregard of, 195 
cancellation of contract made by mistake, 181 
cash discount, contractor's light to, 278 

in case of lithographer's charges, 312 
payment in, 226 

cease work, effect of notice to, 239 
certiticales, 208->222 etc. 

architect's duty and liability in rcB|>cct of, 209, 299 
as condition precedent to payment, 210 — 212 

matters to which condition precedent applies, 211 
persons bound by, 212 
award, distinguishable from, 209 

equivalent to, in certain cases, 284 
classes of, 209 

control of arbitration clause over, 285, 286 
final certificate, 213 — 222. See final certiticate. 
forfeiture in pursuance of, 250 
fraudulent wilhhoMing of, 201 
inclusion in, of necessary works as extras, 229 
necessity for, 208 
parties bound by, 210, 212 
progress certificates, 212, 213 
certifier, distinction between arbitrator and, 283 — 286 
charge on contractor's interest, 281 

charges of architects, scale of, 306, 307. See also remuneration of architects and 
engineers. 

quantity surveyors, scale of, 312 
clerical errors, construction, rectification etc., of, 173, 174, 181 
clerk of the W'orks, architect's responsibility for, 293, 299 
definition and duties of, 163 

collusion between contractor and architect, effect of, 270 

employer and architect, effect of, 201, 217, 220 
commission, secret, architect's liability for taking, 299, 300 
tender obtained by, 168 

communications by architect as certifier, duties as to, 220 
company, contract with, 172 

proof of new contract with, 231 
compensation for trivial omissions in entire contract, 187, 1 88 
competition drawings, estimate of value of, 807 
completion after forfeiture, employer’s liability to account on, 257 
by employer, effect of, 204 

surety on insanity of contractor, 280 
trustee in bankruptcy, 252, 268, 269, 272 
extension of time for, effect of, on claim for damages, 243 — 245 
in general, 182 — 192 
meaning of, 176 
payment on, 226 

prevention of. See prevention of completion, 
relief from stipulations as to, 238 
security for, 226 
time for, 189, 190 

extension of, effect of, 244, 246. See also non-com [>lclion, 
eonoealment, discharge of surety by, 280 
oonclosive certificate. See final certificate, 
condition, implied, as to existence of site, 198, 238 

subject-matter, 194 

famishing of plans, appointment of architect etc., 198 
workmanship, 189 

precedent to contrsotor’e liability, failure by employer to perform, 193, 
238 

forfeitun, 256 

payment, approTal of architect as, 207 

employer, not implied, 205 
award as, 286 

certificate as, effect of arbitration clause on, 265 
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BUILDING CONTEACTS, ENGINEERS, AND ARCHITECTS 

condition precedent to payment, certificate as, in general, 210—213 

waiver of, 220, 221 
final, as, 214 

waiver of, 221 
progress, as, 213 
for extras, 234 

waiver of, 232, 233, 236, 290 
how far capable of creation by express words, 2rifi 
piovision of sureties as, 280 
conditional acceptance of tender, U>7 
payment to arcliitcet. 308 
conditions, usual, as to defects and repairs, 236 
of forfeiture, 251, 252 

consent of local authority, effect of not obtaining, where necessary, 196 
consideration, failure of, recovery of payments made on, 225 

where work not fit for particular purpose, 188 
for contract, 170 

increase of price, 223 

conspiracy, agreement not to tender not a, 170 
between architect and empl*>yer, 201 
construction, 173 — 178 

admission of evidence for purpose of, 173 
blanks, erasui-es, and clerical errors, 173 
custom, evidence of, 1 73 
implied stipulations, 174 
partnership contracts, 174 

words and phrases judicially considered, 176 — 178 
continuing breach of contract, effect of, on right of forfeiture, 256, 267 
waiver of, 268 

contractor, abandonment of work by, 239 

agency of, to employ 8ub<contractor, 276 
assignment of liability by, 270, 27 L 
bankruptcy of. Sea bankruptcy of contractor, 
charge on interest of, 281 
death of, 273 

default of, damages for, 239 — 242 

dismissal of, by architect, 290 

duty of, to obey architect or engineer, 207, 208 

forfeiture of contract as against. See forfeiture. 

insanity of, completion by surety on, 280 

liability of, to quantity surveyor, 313, 314 

lien of, 264 

meaning of, 169, 160 

payment to architect by, 308 

remedies of, on employer’s default, 238, 239 

solvency of, architect’s liability for, 298 

sureties for financing, 281 

copies of specifications, charges for, by architect, 299, 300 
corporation, acceptance of tender by, 168 

appointment of architect by, 288, 289 
contract with, in general, 172 
effect of payment on account by, 179 
implication of new contract with, 231 
corruption of architect, 300, 301 
counterclaim by employer, payment subject to, 225 
covenant for repair, construction of, 236 
covenants, onerous, not implied, 174 

criminal liabilities of agents, architects, and engineers, 168, 800, 303, 304 
custom. See usage. 

damages for breach of contract by contractor, 183, 289 — ^241 

employer, 242 

liquidated. See liquidated damages. . 

measure of, against architect for breach of warranty of autboriij, 801, 302 

nsetess design, 297, 298 

recovery of unliquidated, after loss of right to liquidated, 248 
daagerons work, duty of employer in case of, 313, 316 
day work, meaning of, 176 
death of architect, 293, 305, 306 
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BUltDISa CONTBACTS, ENGINEERS, AND 
death of contractor, 273 

employer, 273, 204 
cicbcnlurcs, payment by, 226 
deceit, action against aichltcct for, 301, 302 
employer for, 169, 201 
deductions from price, by employer, 224 
default of contractor, damages for, 239 — 242 

employer, non>completion through, lOG — 109, 239 

damam for, 242 

defective design, architect's liability for, 297 
defects by sub*contractor, 277 

assignment of contractor’s rights in respect of, 275 
clauses, liability under, 236, 237 
in construction, deductions for, 242 
design, architect's liability for, 297 
soil, effect of, 194 
notice of, by employer, 237, 238 

patent, effect of approval of work on rights in respect of, 204 
remedies of employer in case of, 241, 242 
usual conditions as to, 236 
definitions, 158 — 166. See various terms. 

delay, damages for, effect of progress certificate on right to, 213 
measure of, 240 

release of claim for liquidated, 243, 244 
forfeiture for, construction of right of, 257 
in delivering certificate, 220 
delegation of duties by architect, 293, 294 
delivci‘y of certificate, prevention of, 220 
departure from specification. See extras, 
design, defective, architect's liability for, 297 

destruction of subject-matter, contractor's liability in case of, 104, 190, 2S7 
deviations, architect’s and builder's authority to employ quantity surveyor to 
measure, 310, SIl 

measurement of, by architect, 291, 300, 308 
devisee of employer, rights of, 273 

devolution of rights and liabilities on death, 273, 274. Si^e assignment etc. 
difficulty of performance, 193, 200 
diploma, architect not hound to obtain, 160 
disclaimer by contractor's trustee in bimkruptcy, 272 
discount lor cash, in case of lithographer's charges, 312 
right of contmetoz to, 278 

quantity surveyor to, 312 
dismissal of architect, 222, 294, 305 
certifier, 222 

contractor by architect, 290 
disputes, confinement of arbitiatiou clause to, 285, 286 
disqualification of arbitrator, 286 — 288 

architect or engineer as certifier, 218 — 220 
dmwings, defective, liability of architect for, 297, 298 
implied condition as to furnishing, 198, 199 
lien of architect on, 808 
probationary, payment for, 804, 305 
property in, 298 

duties of architects, 291 — ^294 etc. 

bye-laws, knowledge of, and compliance with. 295, 296 
delegation of, 293 
duration of, 294 

effect of death, illness, etc. on 293 
examination of site etc., 290, 297 
necessary notices, 296 
^iMM«-]ttdicial, 292, 293 
skill and care etc., 291, 292 
supervision, 208, 299 
dwelliog-hoose, meaning of, 1 76 

earnings, estimaie of loss of, in employer^ damages, 240, 241 
easements, architect's duty respecting, 296 

employer, apjuoval of, not implied condition precedmit to payment. 205 
withdrawal of, 208 , 
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BOTLDINO CONTBAOTS, BNOINBEES, AND ABCHITECTS-ow<f,«A 
emploTCr, anienment (rf rights by, 866— 270 
bankruptcy of, 272, 273 
death of, 273, 294 
default of, damages for, 242 

non>completion through, 197, 198, 200, 201 
definition of, 159 

failure by, to perform condition precedent, 238 
fraudulent or secret agreement by, with architect, 201, 218 
injunction against, 250 

interference by, effect of, on certificate, 217, 220 
liability of, for acts of architect, 202, 220, 221 
fraud of architect, 269 
sub-contractors, 202 

to contractor on completion after forfeiture, 257 
quantity surveyor, 813 
Bub^contractor, 232 

lien of, 2G5 

notice by, to cease work, effect of, 239 
prevention of completion by. prevention etc. 

delivery of certificate by, 211, 220 
remedies of, in case of defects, 236 — ^238, 241 
repudiation of contract by, 200 
employment, contract constituted by, 184 
engineer, charges of, 307 

contractor's duty to obey, 207, 208 
disqualification of, 218 

fraudulent agreement by employer with, 201 
implied condition as to appointment of, 199 
meaning, qualifications and classes of, ICO, 161 
not arbitrator, 218 

^uo^i-judicial duties of, 292. Sm aUo architects and engineers, 
entire contract, effect of non-completion of, 183 
meaning and clas^ of, 182 
payment of architect in case of, 308 
performance of, 186 — 189 
entry on site by contractor after forfeiture, 253 

trustee in bankruptcy of contractor, 252 
equitable assignment of debt, priority of, over attachment, 274 
equities, assignment subject to, 227, 267, 269, 270 
erasures, construction and effect of, 173 
essence of contract, cases where time is of, 190, 191 
estimate for tender, effect of, 167, 168 

of cost by architect, effect of, 218 

estoppel. Application of, to employer acquiescing in assignment of contract, 
271 

evidence, parol, adniissiou of, 173, 174, 178 
examination, architects not bound to undergo, 160 
exclusion from site by employer, effect of, 197, 201 

remedy of architect against, 211 
excuses for non-completion, 192 — 205 

acceptance before completion, 203 — 205 
difficulty or impossibility, 192 — 195 
defects in soil, 194 
destruction of subject-matter, 194 
during performance, 199, 200 
nnforeseen impediments, 193 
illegality, 195, 200 

amounting to impossibility, 196 
during performance, 200 
preTentioD by architect etc., 202 
employer, 196 — 199 

during performance, 200 — 202 

waiver, 199 

during performance, 202, 203 

execution against contractor, effect of, on employer's right of forfeiture, 258 
employer's lien on materials subject to, 266 
materials exempt from, in certain cases, 261 
executor of architect, claim by, 805, 306 
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BUILDING OONTBAOTS, ENOINBEBS, AND AEOUtTKCTS— 
execoftor of contractor, riglits and liabilities of, 273, 274 
employer, rights and liabilities of, 278 
existence of subject-matter, implied condition as to, 194 
expedition, extra payment for, 223, 224 
expulsion by employer, injunction against, 248 
extension of time, effect of, on right of forfeiture for delay, 257 

liquidated damag^ for delay, 243, 24 4 
no waiver of agreement by, 199 
external part, meaning of, 176 
extras, appropriation of payments to, 227 

architeot*s authority to order, express, 228 

not implied, 289, 290 

proof of, required in claim by contractor, 23i 
duty to keep down, 219, 220 

conditions under which contractor bound by architect's order for, 208 
definition of, 228 

final certificate, effect of, on claim for, 233, 234 
liability of employer for, by taking benefit, 235 

in general, 228, 229, 233 

lump sum contracts, in case of, 231 

where ordered by architect, 233 

performed by sub-contractor, 232 
written order condition piecedent to par* 
ment, 232, 233 

refusal to give written order, II cast 
of, 236 

matters outside contract not classed as, 230 
necessary works not included in, 229 
no general duty respecting, 228 
orders in writing for, 234 — 236 

ordera constituting, 234, 235 
promise to pay for specified work as, 232 
usual conditions precedent to payment for, 234 
failure of consideration, recovery of payments on, 225 

where work not fit for particular purpose, 189 
final certificate, 218 — 222 etc. 
as condition precedent, 214 
classes of, 213 
ooDclusiveness of, 216 — ^218 
conditions of, 215, 216 
fraud or collusion, effect of, on, 217, 218 
interference by emplcwer, in case of, 217 
mistake etc. in case of, 216 
ftUra vires certificates, 216, 217 
delay in delivery of, 220 
dispensing with, 220, 221 
disqualification of certifier, 218 — 220 
extras, effect of, on, 233, 234 
form of, 214 

loss of claim for liquidated damages for delay by, 217 

persoo to give, 221, 222 

preventiou of delivery, 220 

subjection of, to arbitration clause, 285 

unreasonable refusal of, 220, 221 

waiver of, 220, 221 

where payment postponed for fixed period, 214 
withholding, 220 

Arc, contractor's liability in case of, 237 

insurance companies, effect of election by, to reinstate buildings, 191, 192 
fitness of work for intended purpose, 188 
fixtures, regard to, in making progress certificate, 213 
forfeiture, 249 — ^269 etc. 

absolute or qualified, 255 
accrual of right of, 251 

assignment of right under clause, by employer, 269 
completion after, liability of employer to^ccouiit on, 257 
condition precedent to ri^^t of, 256 
defeat of attachment of accruii^ debt 274 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS— con«wi«w<. 
forfeit lire — ronftn hp4. 

defeat of right of li<|Ui<iated damages for delay tliruagU, 210 

exercise of right of, 256 — 258 

for ilclay, construction of right of. 257 

further rights of conir.*\ctor, on, 25U 

impUcil right of, 258 

injunction against, 250 

loss of right of, 253 

meaning and effect of, 251 

new agreement after, 251 

on bankruptcy, 252, 254, 272 

events other than ^uinkruptcy, 239, 255 
premature, 257, 258 

property of contractor liable to, 252, 253 

registration of agreement for, as bill of sale, necessity for, 259 
sab-contractor, rights and liabilities of, in case of, 276, 277 
use of materials and plant on, 253 
usual conditions of, 251, 252 
waiver of right of, 258 
wrongful, 201, 249, 250, 258 
remedy in cose of, 246, 250 
foundations, buildcr*8 right to soil dug for, 187 
fraud, architect’s liability for, 299, 300, 303 

power to certify obtained by, 218 
of architect, effect of, on 6nal certidcate, 215, 217 
employer’s liability for, 202, 250, 289 
employer in collusion with architect, 201, 217 
quantity surveyor, employer’s liability for, 164 

quantity surveyor’s own liability for, 312 
withholding of approval by, 206 
certidcate by, 220 

freehold, materials affixed to, 164, 165 
front main wall, meaning of, 177 
garnishee order, attachment by, 274 

priority us between assignee not giving notice, and creditor 
obtaining, 267 

gratuitous, evidence that services of architect were, 304 
ground, defects in, 194 

guarantee, writing required for contract containing, 171. See also sureties, 
heir of employer, rights of, 273 
hoardings, property in, 261 

holidays, computation of, in estimating penalties for delay, 2 43 
house, meaning of, 1 77 

ignorance of particulars of work on making tender, effect of, 1 92 
illegality of contract, 195, 196, 200 

distinction between impossibility and, 19G 
non^completion by reason of, 200 
recovery of quantum mei'uit in case of, 200 
illness of architect, 298 
impartiality of architect, duty of, 218, 219 
impediments to completion, relief in cases of, 193 
implied acceptance of work, 203 

coudition precedent to payment, employer’s approval not, 205 
contracts, conditions, and stipulations, as to consent of local authority, 190 

existence of site and subject, 
matter, 194 

employment of architect, 293 
payment of architect, 804 

contractor, 179,225 
provision of site, plans* arobi* 
tect etc., 198, Iw 
workmanship, 189 
in general, 174 


lien on materials, 205 
impossibility of completion, 188 

performance, 192, 193, 199, 200 
through act of employer, 197 

independence of architect in making certificate, necessity for, 216, 217 
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BUtLDIKG GOKTRAOTS, ENGINEERS, AND AB€HITSCt6--<Wft^ifftt«A 
indictment of architect for manslaughter, 804 
injunction against conti*actor continuing work, 260 
dismissal etc. of architect, 291 
expulsion by employer, 248 
foifeiture, 260 

injuries to persons or property, 315—817 
insanity of architect, 293 

contractor, completion by surety on, 280 
instalments, agreement for payment by, effect of, 183 
assignment of, 267, 268 
attachment of, 274 

claim for, by executors of architect, 274, 305, 306 
forfeiture of, 255 
payment by, 183, 184, 225 
recoTery of, by employer, 195, 225 

refusal by employer to pay, 201, 202. See also progress eertifleates. 
insurance companies, effect of election by, to reinstate buildings, 191, 192 
interest, claim for, 223 

interference by employer, effect of, on architect’s certificate, 216, 217, 220 
interpretation. See construction. 

intra vires, sabject^mattcr of final certificate must be, 215, 216 
joint contractors, assignment by one of, 271 
death of one of, 273 
employers, death of one of, 273 
atock companies, contracts with, 172 
land, cases where building contracts involve an interest in, 171 
payment in, 227 

liabilities, assignment of. See assignment of liabilities, 
of architects and engineers, 295 — 304 etc. 
adjoining owner, towards, 296 
certificates and measurements, as to, 299 
contractor, towards, 291, 301 
criminal, 300, 303, 304 
fraud or secret commission, 299, 300, 303 
limitation of actions, 304 
materials, in respect of, 302 
negligence. See negligence, 
plans, specifications etc., defects in, 297, 298, 302 
quantities, in respect of, 298, 302 
site, examination of, 296, 297 
solvency of contractor, 298 
supervision, 298, 299 
warranty, 301, 302 

licence, architect generally does not require, 160 
of valuers and appraisers, 162, 163 
to seize contractor’s property, 12, 253 — 261 
lien of architect, 308 

builder or contractor, 165, 264 
employer. 265 

limitation of actions against architects, 304 
liquidated damages, distinction between penalties and, 24S, 255 
recovery of, 246, 247 

zelease of claim for, by extension of time, 244, 245 

failure to deduct from payments, 246 
forfeiture or abandonment, 246, 247 
prevention of work, 244, 246 
uncertainty of time from which to 
run, 243, 244 
waiver, 247 

telief from stipulations as to, 238 
demand, when price a, 222, 223 
litliosranliei^ oharses. 812, 813 

quantity surveyor’s right to discount on, 276 
lilqyd's bonds, payment in, 226, 227 
local authority, oontraots with, 172 

effeet of not obtaining ooosent of, where n eo cssaiy , 196, 197 
implied oondition as to obtaining consent of, 196 
locality, oonstmethm with reference to custom d: parttonlar, 173 
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' BUILDING CONTRACTS, ENGINEERS. AND ARCHITECTS-^»/miMMl. 
loss of rent, estimate of, in employer's damages, 240 
lamp sum contract, claim for, a liqnidated demand, 222 
effect of, 183, 184 
liability for extras in case of, 231 
meaning of, 182, 183 
machinery, forfeiture of, 252 
maintain, meaning of, 177 
maintenance and defect clauses, 236 — 238 
distinction between, 236, 237 
notice to remedy defects, 237, 238 

reconstmction, liability for, under maintenance and repairing clause, 237 
usual conditions as to, 236 

mandatory order for employer to allow architect to ralue, 211, 294 
nanslanghter, indictment of architect for, 804 
market price, meaning of, 224 
materials, 260 — 266 etc. 

affixed to freehold, 164, 165 

bill of sale, vesting clause as to materials not, 12, 2C4 
claim for, where better than stipulated, 187, 232 
contractor's right of user, when property in, has passed, 262 
deduction of value of, from price, 266 
execution against, 261 

failure by employer to supply according to contract, 201 
forfeiture of, 249,252, 258 
implied agreement to pay for, 184 
condition as to quality, 189 
liability of architect for, 301 
lien on, 264, 263 
old, 266 

regard to, in making progress certificate, 213 
removal by contractor, 253, 260, 262 
reputed ownership of, 254, 263 

rights of contractor's trustee in bankruptcy where vesting clause, 262, 263 
vesting of, 260—262 

rights qualifying, 262, 263 

measure of damages against architect for useless design, 297, 298 

breach of warranty of authority, 301, 302 
for breach of contract by contractor, 210 
employer, 242 

measurements, architect's liability in respect of, 299 
merchant, builder's, definition and duties of, 163 

liability of building owner to, 278, 279 
minerals, effect of reservation of, 187 
meaning of, 177 

misconduct of arbitrator, removal for, 288 
misrepresentation, architect’s power to certify obtained by, 218 
as to bills of quantities, 169 
rescission of tender given through, 169 
mistake by architect, effect of, 216, 219, 292 

cancellation etc. of contract made by, 180, 181 
in bills of quantities, relief in case of, 164 
modification of original scheme, provision for, 165 
money had and received, bribe to architect recovered as, 168 
morals, contracts contrary to, 195 

recovery of quantum meruit in case at, 200 
mortgage of moneys payable under contract, 267, 268 
registration of, in certain cases, 259 
mutual amement, rescission by, 180, 196 
naval architects, 160 
necessary, meaning of, 1 78 

works not included in extras, 239 
nesligcnoe, architect's, facta oonstitutlng, 296, 297 

liability for, in genMl, 292, 295 — 299, 801, 302 
loss of right to payment by, 306 
where due to clerk of works etc., 293, 299 
contractor's liability to third persona for, 315, 317 
employer's liabili^ for, 315, 316 
quantity surveyors liability for, 311, 312 
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BCILDIKO CONTRACTS, ENGINEERS, AND ARCHITBOTS— 
new contract, agreement constituting, 180, 202, 203 
hj noyation, 179, 274 
incorporation of old conditions in, 199, 251 
with corporation, 281 

non>completion, damages for, 183, 186, 190, 241 

effect of, in various kinds of contract, 183 — 183 
on price, 224 

recovery of instalments, 225 
excuses for. See excuses for non>complci ion. 
facts not amounting to, 188 
omissions constituting and not constituting, 186 
through default of employer, 197, 198, 200, 201 

sul^contractor, architect etc., 202 
impossibility or impracticability, 166, 188 
within agreed time, effect of, 190. See also completion, prevention 
of completion. 

notice, architect's duty to give, whenever required. 296 
by employer of defects, 237, 238 

matters of which parties employing architect etc. to certify, possess, 219, 
220 

of assignment, 267 

to contractor to cease work, effect of, 239 
novation. See new contract, 

occupation or possession, acceptance not to be inferred from, 203 
old materials, property in, 266 
omissions, express power to order, 228 
construction ox, 230 
oral. See parol. 

order and disposition of bankrupt, application of rule as to, 251, 263 
orders for extras. See extras, 
in writing, 234, 235 
refusal to give, 236 

parol agreement, waiver by, of right to certificate in certain cases, 221 
certificate by architect, 21 4 
evidence, admission of, 173, 174, 178 
partial prevention of completion by employer, 198 
particular purpose, work ordered to be constructed for, 188 

substance, construction of statute requiring use of, 196 
partners, contract by member of firm of, 174 
patent defects, no recovery in respect of, after approval, 204 
payment, accrual of, where no express agreement, 184, 185 
appropriation of, 227 

assignment of right to, by contractor, 267 

by instalments, 183, 184, 225. See aUo progress certificates, 

condition precedent to. See condition precedent. 

detention of, by employer for fixed period, 214 

effect of non-completion upon right of, 183, 184 

for extras. See extras. 

forfeiture of, 252 

modes of, 226, 227 

of architect. See remuneration of architects etc. 
quantity surveyor, H12 — 314 
retention money, 209, 214, 226 
sub-contractor, 275, 276 
on account, effect of, 179, 212, 225 

recovery of, by employer, 306 
completion, 226 

prematui-e, discharge of surety by, 280 
recovery of, by employer, 226, 306 
right to, in case of entire contract, 182, 183 
set-off a^inst, 272 
time for, 184 

under illegal contract, recovery of, 194, 195 
where no provision for ascertaining price, 184, 183 
** p.c.,** meaning of, 277, 278 

penalties and liquidated damages. See liquidated damages. ‘ 
performance, impossibility or difficulty of, 192, 193, 199, 200 
of entire oontract, 186—189 
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BUILDING CONTRACTS, ENGINEERS, AND ARCHITECTS— 
performanoe, waiver of, 109 

personal contract, effect of contractor’s death In case of, 27e 
meaning and effect of, 270 
phrases, construction of, 174 — 178 
plans, architect’s lien on, SOS 

defective, liability of architect for, 297, 208, 302 
dnties of architect in respect of, 160 

quantity surveyor in respect of, 162 
implied condition as to furnishing, 198, 199 
property in, 298 

plant, assignment of agreement including, a bill of sale, 259 
construction of clause giving right ef seizure of, 253 
damages for loss of use of, 242 
forfeiture of, 253, 254 
vesting and removal of, 233, 261 
plastering, meaning of, 178 
policy, public, contracts contrary to, 195 

recovery of quaivtum meruit in case of, 200 
possession, acceptance not to be inferred from, 203 
premature forfeiture, 257 

payment, discharge of surety by, 280 
premises, meaning of, 178 

preparatory work, inclusion of, in contract, 186, 187 
prevention of coraplctior bv architect, 202 

assignee of contract, 271 

employer, by failure as to condition precedent, 108 
wrongful forfeiture, 201, 249, 250 
in general, before performance, 196 — r.»8 
during performance, 200-^2o2 
payment to architect on, 306 
delivery of certificate, 211, 220 
price, 222 — 224 etc. 
l^nus, 224 

deductions from, 224, 266 
defects, reduction in case of, 240, 241 
increase of, 223 
interest, 223 

liquidate demand, 222, 223 

market price, meaning of, 224 

mode of sscertaining, 185 

quantum, meruit. Sm quantum meruit. 

reasonable, when not fixed, 185, 223, 221 

schedule, payment in accordance with, 222, 223, 230. See alto payment, 
prime cost sum, meaning of, 277, 278 
private rights, duty of architect to inquire as to, 296 
privity, want of, between emi>Ioyer and sub-coii tractor, 275 
probationary drawings, meaning of, 178 
payment for, 304 
professional assistance, necessity for, 165 
profits, assignment of share of, 267, 268 
progrew certificates, 212, 213 
provisional sums, meaning of, 278 

Public Health Acts, contracts of urban authorities under, 17*! 
public policy, contracts contrary to, 195 

recovery of quantum meruit,, in case of, 200 
qualification of architects and engineers, 160 
quality of materials, implied condition as to, 189 
quantities, architect's authority to take out, 291, 310, 311 
liability for, 298, 302 

employer’s, 164, 169 
quantity surveyor, 809 — 314 etc. 

architect or engineer as, 312, 314 
architect's authority to employ, 309, SIO, 31 S 
builder's authority to employ^ 31 i 

definition of, 160 ^ 

dnties of, 161. 310—312 
fraud or. 312 
liabilities of, 311, 812 
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quantitj stureyor — wat\nued^ 

lithogtajdi^^s chaiget, discount on, 278, 812, 813 

person wbom prirlty of contract, 811, 812 

remedy of, against architect for breach of warranty of authority, 314 

remuneration of, by architect, 814 

contractor, 313, 314 
employer, 813 
scale of charges, 312 

quantuiH msneif, claim on, by architect, 305 
executors, 274 
for extras, 223 

work under illegal contract, 200 
in case of continuation of work after breach, 203 
delay by act of employer, 198 
non>comp]etion of entire contract, 183 
wrongful forfeiture, 250 
where new contract supervenes, 179, 224 
no price fixed originally, 166, 223 

ywasi -arbitrator, architect as, 218 

quioquid plantatur application of maxim, 164, 165 

railway companies, specific performance against, 249 
ratification of agcnt*s acceptance of tender, 169 

architect's nnanthorised order fur employment of quantity surveyor, 

310, 313 
extras, 231 

reasonable price. See quaidum memU. 

time, employer’s right to demand completion within, 189 — 191 
reasonableness of custom, 178 
rebuild, meaning of, 178 

reconstruction after fire etc., contractor’s liability for, 237 
recovery of instalments by employer, 195, 225 
liq^aidated damages, 247, 248 
rectification of contract, 180 — 182 
reduction of price in case of defects, 240 
registration of forfeiture clause, 259 

reinstate building effect of election by insurance companies to, 191, 192 
relief from oompletion in case of certain impediments, 193 
forfeiture, 250 

stipulations in contract, 234, 238 
removal of sroitrator by court, 288 

materials eta by contractor after attachment to soil, 260 

on forfeiture without right of seizure by 
employer, 253 
rejection of materials, 263 

remnneration of aTchitccts and engineers, 804 — 309 cto. 
amount of, 306, 807 

bankruptcy of architect, in case of, 309 
conditional, 308 

death of architect, effect of, on, 305, 306 
employer’s discretion as to, 804 
express contract for, 304 
implied contract for, 804 
lien for, 308 

negligence, in case of. 295, 806 
person liable for, 307, 808 
prolHttionary drawings, 304, 305 
procuring tenders, 805 

quantum meruit on termination of employment, 805 
light to reasonable, where no price fixed, 804, 307 
time for, 308 

work outside design and superintendence, 807 
rent, loss of, estimate of, in employer’s damages, 240 
repair, cases where contract for, entire, 184, 183 
construction of covenant for, 2^ 
meaning of, 178 

repairs, usual conditions as to, 236 

representation, statements not amounting to, 169. See aUa misrepresentation, 
repudiation of contract, 196 — 198, 200 
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reputed ownership, application of rule of, 254, 263 
rcsciBsion of contract, application of arbitration clause in ease of, 283 
breaches constitnting, 238, 239 
by agreement, 180, 106 
contractor, 239 

employer without express right of forfeiture, 258 
^ wrongful, 200 
mutual, 180 
on ground of fraud, 169 

illegality, 195, 196 

mistake, 181. See also breach of contract. 

resident engineer, 161 
retention money, assignment of, 268 
attachment of, 274 
forfeiture of, 265 

meaning and payment of, 209, 214, 226 
relocation of submission to arbitration, 284, 285 
Royal Institute of British Architects, 160 
Ryde*8 scale, 307 

salaij of architect or engineer, effect of bankruptcy on, 309 
■atlsnsetion, certificate of, implied, 214 
scaffolding, forfeiture of, 252 

scale of charges of architects, 806, 807. See also remuneration of architects and 
engineers. 

quantity surveyor, 312 

schedule, payment in aocoi^nce with, 222, 223 
scope of authority of architect. See architect, 
seal, necessity for use of, by corporations, 168, 172, 288, 289 
variation of contract under, 179 
waiver of certificate in case of contract under, 221 
contract under, 199 

secret agreement between architect and employer, effect of, 216 
commission, architect's liability for, 299 
tender obtained by, 168 

security for completion, retention money as, 226. See sureties, 
seizure sheriff, loss of right of forfeiture by, 253 

separate works, or separate parts of work, nou-complction of contract for, 184 — 186 
set off of claims by employer against payment, 225, 206, 272 
in case of assignment by contractor, 269 
severable contract, 184 
several works, meaning of, 178 
share of profits, assignment of, 267, 2G8 

shares, effect of architect holding, in company which employs him, 219 
payment by, 226, 227 
ship, distress on, 263 

ownership of things fitted to, 165, 260 
reputed ownership of, 263 

materials for, 254 

shipbuilding contracts, 163, 260, 271 
liquidated damages for delay, 247 
site, duty of architect to examine, 194, 296, 297 
effect of exclusion from, by employer, 197, 201 
implied condition as to provision of, 198, 238 
skill, architect's liability for want of. ^ negligence, 
in giving final certificate, 209 
of quantity surveyor, necessity for, 311, 812 
workman, implied condition as to, 189 
soil, defects in, 194 

solvency of contractor, architect's liability for, 298 

special damage, employer's right to, on breach by contractor, 710, 24C 

specialist, meaning of, 160 

specially indorsed writ for lump sum contract, 222 
specific performance of building contract, 197, 248, 249 

contract for employmeBt cf architect, 294 
payment in land, 227 
spccillcations, charges by architect for copies of, 299, 800 
defective, liability of architect 26r, 297, 298 
duties of quantity surveyor in respect of, 162 
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specifications, meaning of, 178 
stamp duty on acceptance of tcn<ler, 170 
valuations, 162, 163 

Statute of Frauds, application of, 171, 172 
statutes, iUcgaliiy by disregard of, 19S, 196 

knowledge of, required of architect, 295, 296 
statutory power, extra expense caused by employer’s exercise of, 236 
stay of proceedings in case of arbitration clause, 282 
stipulations implied. See implied contracts etc. 

Bt.nkes, effect of, on time for completion, 200 
meaning of, 1 78 
structure, meaning of, 178 

sub'Con tractor, acceptance of work of, by employer, effect of, 276 
assignment of contractor's riglits against, 275 
contractor’s liability to, through breach by employer, 242 
damages against, by contractor’s trustee, 272 
defective work by, 277 

effect of terms of principal contract on rights ol, 277 

employment of, by architect, 290 

guarantee for payment of, 281 

liability of employer for extras done by, 232 

meaning of, 1 GO 

non-completion through default of, 202 
payment to, by employer, 232, 276, 276 
rights and liability of, on forfeiture of contract, 276, 277 
of contractor’s trustee against, 272 
on contractor’s bankruptcy, 275 
See also sub-contracts. 

iub-contracts, 276 — 277, 283 

application of arbitration clause to, 283 

relations between sub-contractor and employer, 276, 276 

principal contractor, 276, 277 
terms of principal contract, effect of, on, 277 
iSee also sub-contractor. 

subject-matter, effect of destruction of, 194, 195, 199, 237 
submission to arbitration, agreement to be bound by certificate not, 209 
substantial performance of contract, effect of, 187, 188 
substituted contracts. See new contract. 

Sundays, computation of, in estimating penalties for delay, 243 
superintendence, duties of architect in respect of, 29S, 299 
necessity for, 1C6 

sureties, 279 — 281 

for due performance by contractor, 279, 2S0 
financing contractor, 281 
payment of contractor, 281 
position and discharge of, 280 
surveyor, duties and definition of, 162 
taste, employer’s discretion in mattera of, 206 
temporary difficulty or impossibility, effect of, 195 
tender, acceptance of, 167 — 170. iSm acceptance of tender, 
agreements not to make, 170 
authority of architect to procure, 289, 290 
effect of ignorance particulars on making, 192, 193 
invitation for, 166, 167 
payment to architect for procuring, 805 

reduction of, architect’s authority to employ quantity surveyor for, SIO 
withdrawal of, or of invitation for, 167 
terms of contract, ascertainment of, 170 
third persons, injury to, 315—817 
time, cases in vrhich, of essence of contract, 190 

\ effect of, on claim for liquidated damages for delay, 848, 244 
right of forfeiture for delay, 257 

for completion, 189, 190 
effect on, of strikes, 200 

variation of work, 248, 244. See also completion ; noa-com* 
pletion. 

measure of damages for non-completion within, 241 
reasonable, employer’s right to demand completion withhii 189 
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tiine» reasonable, mode of calculating, 189 
leliel from stinulations as to, 197, 238 
waiver of condition as to, by implication, 204 
trade or business, construction of words peculiar to particular, 173 
trading corporations, contracts with, 172 
trivial omissions by contractor, 187, 188 
trustee in bankruptcy of architect or engineer, rights of, 809 

contractor, claim of, to assigned instalments, 268 

completion of contract or disclaimer by, 264, 
256, 268, 269, 272 

rights of, where contract forfeited on bank* 
ruptev, 252 

materials subject to em- 
ployer's lien, 
266 


vest in employer, 
262, 263 

ultra virM certificates, 216, 217 

umpire, reference to, 282, 286 

unauthorised acceptance of tender, 169 

unfixed materials, vesting of, 261 

unforeseen or unavoidable accidents, 190, 193, 194 

unlawful work, employer's liability for, 316 

unreasonableness of architect, 207, 221 

urban authorities, contracts of, under Public Health Acts, 172 
secui-ity by, 279 

usage, admission of parol evidence to prove, 173, 178 
examples of void, 300, 302 

use and occupation of work, no implied acceptance by, 203 

of building, estimate of loss of, in employer’s damages, 240, 241 

materials and plant of contractor, construction of clause giving right of, 253 
uselessness of work, effect of, 188, 189 
usual conditions of forfeiture, 231, 232 

precedent to payment for extras, 234 
valuation of work and materials, cases where equivalent to award, 2? 4 

duties of architect in respect of, 160 
effect of, 210, 211 

value of work done, meaning of, for purpose of prog ess certificate, 213 
valuer, architect acting as, 1 GO, 284 
valuers and appraisers, 1 62 

variation of contract, express power to order, 228 

construction of, 230, 290 
immaterial, surety not discharged by, 280 
in general, 179, 180 
specification, effect of order for, 228 
verbal. /Sec parol, 
vesting of materials, 260, 261 

construction of clause for, 262 


rights qualifying, 262, 263 - i. * ooa onn 

voluntary performance of extra work, employer not liable for, 228, 
waiver of certificate as condition precedent to payment, 220, 221 
condition as to time, 203 

written order for extras, 232, 233 
precedent to payment for extras, 235 
contract in writing, 180, 199 
defects, 203 

notice of defects from employer, 238 
performance, 199, 202, 203 
right of forfeiture, 268 

to liquidated damage^ 212, 213, 244, 247 
warranty as to bills of quantities, 169 
by architect, 289, 301 — 303 

of ^"hor?t^*^br^h of, by arebitwt, 291, 301, 302, 31 4 
way. right of, duty of arcliitect to inquire into, 297 
wear and tear, liability in respect of, 236 
weather, non-paitormance by reason of, 200 
weekly accounts, nieanuig of, 178 
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withdrawid of appnrral by omplojer, 204 
final certificate, 216 

InTitation for tender and of tender, 167 
withholding appioTal, 206, 206 
certificate, 220 

words, construction of, 174 — 178 
work and labour. Implied agreement to pay for, 184 
workmen and workmanship, implied condition as to, 189 
writ, specially indoned, for lump sum oontraot, 222 

writing as condition precedent to payment for extras, waiver of, 232—284, 290 
cas e s where necessary for building contract, 171, 172 
not required for exercise of powers of forfeiture, 249 
making final certificate, 214 
Tariation or rescission of contract in, 180 
written contract, production of, to prove extras, 231 
waiver of, 199 

order, nature of order constituting, 284, 285 
wrongful forfeiture, 201, 246, 249, 260, 267 
year, contracts not to be perform^ within one, 172 

BUILDING SOCIETIES, 821—400 
account, annual, 356, 389 

duty to render, 337, 838, 889 
examination and attestation of, 342, 314 
on dissolution, 890, 893, 894 
accountant, one^f auditors must be, 343 


858 


, in certain ca8ei^ 342, 


advanced members, 361 

bankruptcy of, proof in, for future instalments, 870 
advances, 868 — 878 
by ballot, 363, 364 

mortgages for, law applicable to, 863 
transfer of, 864 

security on which made, 364, 866. 

See alto moitgages for advances 
affairs of society, insp^ion of, 890, 891 
agency of secretary, ^8 

agent, sale to, nnder power in mortgage, 868, 869 

signature of instrument of dissolution by, 892 
amalgamation, 891 

annual account, presentment of, 366, 889, 390 
appeal from cancellation or suspension of registry, 397 
none from award, 884, 887 

opinion of Court on case stated by arbitrator, 383 
appointmcmt by court of person to transfer property for unincorporated company, 


arbitration, 881 — 386 
award, effect of, 384 

enfoToement of, 384, 885 
making of, 884 

refusal or neglect to make, 388, 884 
dlsooverr nnder. 883 
Section of arbitrators, 381, 882 
bearing, 383 

notice of intention to proceed, 382, 888 
statement of case for Supreme Court, 883 
arbitrators. See arbltmtiaii. 
attestation of account by anditora, 844 
audit of accounts, mode of, to be set out in rules, 832 
auditors, duties of, 844 

to be set out in rules, 332 
award. See arbitration. 

of regtotrar, dissolution by^ 994 
hack payments, 826 

battee, liability of officer of unincoiporated company, as, 84i 
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ballot, ohoioe of arbitraton by, 882 

for adTaaoes, dieoontioaance of, 834, 835, 363, 864 
bankraptoj of advanced member, proof in, for fatare instalments, 370 
etc. of officer of aninoorporated society, effect of, 3i6, 347 
’enefit for loan, receipt of, by officer, 839 
b^nests etc. of shares, 357 
bills and notes, liability of officers on, 340 
bonns for loan, receipt of, by officer, 839 
books of society, inspection of, 390 
borrowing, limits of, to be set out in rules, 333 
members, position of, 851 
powers, 373 — 377 

conditions of repayment, 375, 376 

directors, personal liability of, for borrowing mltra viret, 377 
exercise of, 375 — 377 
excessive, 876, 877 

In case of incorporated societies, 373 — 375 
unincorporated societies, 375 
limitation on, in case of permanent society, 373, 374 
terminating society, 374 
notice of withdrawal of loan, 374 
security for loan, 376 
statement of, in rules, 378 
ultra Tires, 376, 877 

calculated to deceive, refusal to register name which is, 329, 330 
cancellation of mortgage, 365 

registry, 396, 397 
appeal from, 397 
effect of, 397 

pow’er of, when exercised, 396, 397 
case, statement of. See statement of case, 
certificate of discharge of registered mortgage, 872 

incorporation, cancellation of. JSee cancellation ct registry, 
necessity for, 327 
requisites for, 328 
cessation of membership, 349 
change of chief office, 830, 831 
name, 330 

charge on land, registration of, 864, 865 

under Land Transfer Acts, discharge of, 372 
chief office, 330, 331 

children, priority of, in winding-up, 360, SCI 
classes of members, Sal 
classification, 324 

commission for loan, receipt of, by officer, 339 

committee of management, powers, duties etc. of, to be svt out in rules, 332 
rights and liabilities of, 341, 842 
unincorporated society, powers of, 347 
Companies Acts, winding-up under, 394 — 396 

unincorporated society, in case of, 898 — 400 
copies (ff proposed fttles required for registrar, 827, 328 
copyhe^B, mortgage of, 365 
corporation, capacity of, to be member, 350, 351 
officer, 337 

costs of foreclosure, 370 

counsel, refusal by arbitrators to hear, 383 

county court, enforcement of award by, 384 

lurisdiction of, in case of dispute, 383, 384, 386 
over foredosnre, 370 
winding-np of society in, 895 

court, appointment by, of person to transfer property for unlnooipcrated 
company, 348 

jurisdiction of, when onsted, 381, 387, 388 
statement of case for opinion of, 383 
creditor, judgment, petition for winding-up by, 395 
creilitofs, liabiUties towards, 352, 396, 399, 400 

not prejudiced by amalgamation etc., 391 
criminal proceedings against officer, 338 
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criminal proceedings for misappropriation, 34S 
death of srbitrator, 882 

depositor, 874, 876 
member, 349, 853 

officer of unincorporated society, 346, 847 
debts of unincorporated society, liability for, 399 
deceased members, priTilegcs rc^gaiding estates of, 353 
defaults of society, liability of oflBcem for, 339, 340 
definition, 828 

deposit, notice of withdrawal of, 874 
deposits, temporary, by incorporated societies, 379, 38C 
unincorporated societies, 379 

directors, general position, rights and liabilities of, 841, 3-1 £ 
powers, duties etc. of, to be set out in rules, 332 
discharge of mortgage, 870—372 
discoTcry In case of disputes, 383, 387 
disputes, 880 — 888 etc. 

arbitration, 381 — 385. See arbitration 
county court, jurisdiction of, 386 
justices, jurisdiction of, 386 

meaning of, for purpose of reference to special tribunal, 387. 338 
mode of settlement of, to be set out in rules, 332 
special tribunal for hearing, 380, 381 
dissolution etc., 892 — 400 

incorporated society, 392 — 397 
by award of registrar, 894 

cancellation or suspension of registry, 306, 397 
instrument of dissolution, 392, 393 
winding-up under Companies Acts, 391 — 396 
under rulcss, 393, 391 
unincorporated society, 397 — 400 

by winding-up under Companies Acts, 898 — 400 
under Friendly Societies Act, 397 
distress, enforcement of award by, 385 

documents, liability of officers, for false statements in, 310 
donatio mortis oausa, shares not subjects of, 357 
equity of redemption, transfer of, 869 
escrow, delivery of statutory receipt as, 371 
estates of deceased members, privileges as regards, 353 
evidence, copy of rules as, 331 
of rules, 836 

examination of society's affairs, 390, 391 
executors, how far mmnbera, 350, 388 
mortgage by, 368 

expelled member, reinstatement of, 386 
expulsion of member, 349, 850 

false representations, obtaining society's money bj, 316 
statements in documents, liability of officers for, 340 
fines, payment of, on redemption, 367 
and forfeitures, 861, 362 

F revisions regulating, to be set out in rules, 331 
mortgage, 369, 370 
forfeiture, 362, 863 

cessation of membership by, 349 
form of award, 384 
forms, schedule of, 832, 835 

fraud, obtaining certificate of incorporation by, 306 
society *a money by, 346 

order by directors for proceedings against persons gutlty of. 342 
funds, mode of raising etc. to be set out in rules, 331 
surplus. SSo surplus funds, 
future instalments, proof in bankruptcy for, 370 
gasetting award of registrar for dissolution, 394 
illegal purpose, society existing for, 396 
income tax, 372, 373 
incorporation, 327 — ^329 

vesting of property, on, 328, S29 
indemnity to directors, extent of, 341 
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indictment of officer, 839 

proceedings by uniiicugiui*atcd society by way of, 840 
infant, consent to dissolution by, 893 

incapacity of, to hold office, 337 
nicmbciship of, 350 
mortgage by, 363 

injunction, not available against award iutra r»re», 384 

order of justices, 386 
registrar, 387 

insolvency, effect of, on withdrawal, 360 
inspection of books or affairs, 390, 391 
instalments, future, proof in bankruptcy for, 370 
instrument of dissolution, 392 
interest in case of withdrawal, 361 
on fines, 362 

investigation into affairs of society, 390, 391, 394 
investing members, (KMiiUon of, 351 
investment of surplus funds, 37S, 379 

unincorporated society, In case of, 347 
investments, unauthorised, 
joint holders of shares, 367 

stock companies, not to be deemed, 352 
judgment creditor, petition for winding-up by, 395 
jurisdiction in winding-up, courts having, 395 
of courts, ousting of, 381 
justices, enforcement of aw aid by, 385 

jurisdiction of, over disputes, 382, 883, 385, 886 
letters of administration to member, avoidance of necessity for, in certain oasis 
342, 353 

liabilities of members, 351, 352, 396, 399, 400 
liquidators, vesting property of unincorporated society in, 398, 399 
loan by incorporated society, indorsement on security for, 374 
person depositing money as, not a member, 350 
receipt by officer of commission etc. in return for, 339 
loans to unincoiporated society, liability for, 399. See aUo borrowing 
powers. 

losses, liability for. 351 

mode of ascertaining and providing for, to be set out in rulca, 832 
lunacy etc. of trustee of unincorporated company, 348 
majority, award by, 384 

mandamus against registrar refusing to register, 333 
married woman, right of membership of, 360 
transfer of shares by, 358 
matured members, position of, 359 
meetings of members, 353 — 355 etc. 

annual account to be presented at, 355 
mode of calling, to be specified in rules, 332 
place of, 330, 831, 355 
powers of members at, 864 
special, 856 

memMrs, 348 — 365 etc. 
classes of, 361 
coiporations as, 360, 351 
deceased, privileges regarding estates of, 358 
executors as, 350, 388 
expulsion of, 849, 350 

reinstatement after, 386 
infants as, 850 

liabiliUes of, 351, 852, 396, 899, 400 
married women, 350 
meetings of. See meetings of members, 
number of, 348 
persona who are not, 850 
punishment of, 853 
rights of, 352, 853 
membership, cessation of, 349 

test of, 348, 349. As eXeo members, 
misapplication etc. of securities, 863 
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mi«appro|»riartion« criminal proceedings f<ir, 338, 339, 346 
niisrepre8eatati<m8» obtaining secnrities etc, bjr, 35.3 
mistake, certificate of incorporatfon obtained bj, 396 
statutory receipt giren by, 371 
moneys," shares not included in Truest of, 357 
mortgaj^, inrestment of surplus fiimls on, 379 
mortgaged property, purchase of by officer, 339 
mortgages for advances, 363 — 373 
executor, 363 
infant, 363 
cancellation of, 365 
construction and effect of, 865, 366 
copyholds, of, 366 
discharge of, 870 — 372 
enforcement of, 368 — .370 
forecIOBum of, 369, 370 
implied covenant to p«'iy, 365 
law applicable to, 363 
property liable to, 364, 365 
redemption of. redemption of mortgaging 
registration of, 364, 365 
sale under, 868, 369 
stamp duties on, 372 
traniner of, 864 
transferee of, rights of, 369 
Mortmain Acts, shares, not within provisions of, 357 
name of society, change of, 330 

limitations on choice of, 329 
to be in rules, 331 

notes, promissory, liability of officers on, 340 
notice of amalMmation or transfer, 891 

canceling or suspension of registry, 397 
change of chief office, 330, 331 
name, 330 
dissolution, 893, 394 
lules, presumption of, 331, 337, 344 
winding-up, 396 
wlthdrawid of deposit, 374 

shareholder, 359 
number of members, 827. 348 
obtaining securities etc. by misrepresentation, 353 
officers, 836 — 848 etc. 

account, duty to, 337, 338 

unincorporated company in case of. 345 
action against, 838 
appointment etc. of, 837 

by court in certain cases, 348 
unincorporated company, in case of, 844 
auditors, 848 

bills and notes, liability on, 840 
borrowing by, in case of nniacorporated society, 375 
committee of unincorporated society, powers of, 847 
criminal proceedings against, 388, 839 

in case of unincorporated company, 846 
death, bankruptcy etc. of. in case of unincorporated society, 846, 34v 
defaults of society, liability for, 839, 340 
directors, powers and liabilities of, ^1, 342 
distress on goods of, 885 

false statements in doenments, liabili^ for, 840 
misappropriation of money etc., 838, 839 
mode of appointment etc. to be sat oat in rules, 832, 837 
neoeMaty and usual, 836, 337 

unincorporated oompaniea, in ease of, 844 
purchase of mortgaged property by, 889, 868, 869 
receipt of oommiseione etc. by, 839 
seeretarj, position and duties of, 842 
Mooxfty by, 887 

in case of uninoorpoirated oompaiqr, 846 
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BOIDDIKO eoOlBTlES— otHitiiiUAi. 
officers — conHnued, 

treasurer of unincorporated societj, functions of, 347, 34S 
irustee of unincorporated society, functions of, 347 
outside creditors, liabilities towards, 352 
overdraft at bank by society, effect of, 374 
participation in profits, rights of, 351 
partnerships, societies not to be deemed, 352 
penalties, filnes not, 362 

permanent society, limitation on borrowing powers of, 373, 874 
personal liability of directors, 841 

representatiyea of deceased members, membership of, 350, 883 
security, advances on, 364 
petition for winding-up, 395 
place of meeting, 330, 331 
powers, borrowing. See Ixirrowing powers, 
preferential shares, 356, 357 
presumption of notice of rules, 831, 337, 844 
priorities of payment on winding-up, 360, 393 
proceedings against officer, civil, 338 

criminal, 338, '339 
profits, right to share in, 351 
proof in bankruptcy for future instalments, 370 

property, transfer of, appointment by court of person for, fn certain cases, 884 
vesting of, in case of unincorporated society, 898. 399 
on amalgamation, 891 
incorporation, 828, 329 
punishment of members, 353 
purchase of land, investment of funds in, 378, 879 
mort^ged property by officer, 339 
quarter sessions, confini^tion of alteration of rules by, 336 
receipt, statutory, exemption of, from stamp duty, 372 

re-vesting of mortgaged property by, 370, 871 
recital in mortgage, efEect of, 400 
re-conveyance of mortgage, 370 
by statutory receipt, 370, 871 
rectification of register daring winding-up, 396 
redemption of mortgages, 366 — ^368 

contribution by redeeming member, 368 
payment of fines on, 367 

proportion of losses on, 368 
statement of conditions of, in rules, 366 
subjection of, to rules, 367 

terminating and permanent societies, difference In case of, 866, 867 
winding-up, effect of, on, 368 
register, rectification of, during winding-up, 896 
registered mortgage, discharge of, 371, 372 

name, necessity for use of, 329, 830 
registrar, dissolution by award of, 894 
duties of, 324 
investigation by, 394 

jurMiction of, in case of disputes, 886, 887 
registration of alteration of rules, 838, 336 
chargo on land, 864, 866 
instrument of dissolution, 392 
notice of nnion of societies, 391 
rules, 328, 329 

scheme for discontinuance ballot for advances, 834, 338 
registry, canoallation or suspension of, 896, 897 
reinstatement of expelled member, 886 
lepresentatioiis, false, obtaining society's mon^ by, 846 
rl^ts and liabilities of members, 851 — 858. See also members. 

of action, vesting of, on incorporation, 828, 329 
rules, 331 — 886 ete. 

alteration of, 883 — 885 

disoonttnnanoe of ballot for advanoes, 834 
extent of power of, 883, 834 
in ease of nnincoeporated sooiety, 385, 336 
mode of, 332, 883 
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Btril^DlNG SOCIETIES— 
rules — oontinited. 

alteration nf — tiontinu^d^ 
rei^'etration of, 333 
contents of, 331, 332 

contract between society and members contained in, 381 
copies of, as evklcnce etc., 331 
for rei^mtrar, 327, 328 
dissolution under, 393, 394 
g^eneral power of making;, 332 
incorporation of, in mortgage, 365 
notice of, presumed, 331, 337, 344 
registration of, 328, 329 
schedule of forms to, 332, 335 
unincorporated societies, of, 335 
sale of foreclosed land, 370 

under power in mortgage, 368, 369 
schedule of forms, provision of, 332, 335 

scheme for discontinuance of ballot for advances, 334, 335 
seal, matters relating to, to be set out in rules, 332 
registered name to appear on, 330 
sealing of statutory receipt on mortgage, order for, by directors, 3 1 
secretary, position and duties of, 343 

sale to, under power in mortgage, 368, 369 
security, accounting to society for, 389 
by officers, 337, 345 

society for loans, 376 
misappropriation etc. of, 353 
mode of custody of, to be set out in rules, 332 
set off of subscriptioTis against money due on mortgage, SC5, 368 
shares, 855 — 363 etc. 
advances on, 864 
classes of. 356 

distinction of. from shares in company, 355 
donatio mortis causa in respect of, 357 
forfeiture of, 362, 363 

J 'oint holders, 357 

imit to Talue of, in unincorporated societies, 356 
moneys, do not pass under bequest of, 357 
mortmain provisions, not within, 857 
preferential, 356, 357 

terms of issue of, to be stated in rules, S31 
tiUe to, 857 
transfer of, 867, 358 

during winding-up, 396 
withdrawal of. See withdrawal, 
solicitor not necessarily officer of, 337 

sale to, under power in mortgage, 368, 869 
stamp duties on mortgages, 372 
statement of case by arbitrators, 883 

county court, 388 
registrar, 387 

statutory liabilities of directors, 342 

receipt, re- vesting of mortgaged property by, 870, 871 
receipts, exemption of, from stamp duty, 372 
stock, transfer of, 380 

application for, 342 

stoppa^ of business, effect of, on withdrawal, 860 
subscription, limit to amount of. In unincorporated societies, 356 
set-off of, against money due on mortgage, 365, 366 
surplus funds, 878 — 380 

investment of^ 378, 379 

by unincorporated society, 847 
transfer of stock, 880 
snspension of registiy, 896, 397 
** tacking^** hj holder of statutory receipt, 871 
temporary deposits by incorx>orated societies, 879, 880 
uainoorpoxated societies, 879 
te rmin a tin g and permanent societies, 326, 826 
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terminating Bociety, limitation on borrowing powers of, 374 
termination of society, provisions jwgulating to be set out in rules, 333 
test of membership, 348, 349 

transfer of engagements by incorporated society, 391 
mortgage, 364 

property, appointment by court of person for purpose of, in certain 
cases, 348 

* on amalgamation, 391 
shares, 357, 358 

during winding-up, 396 
stock, 380 

application for, 342 

treasurer of unincorporate<l society, functions of, 347, 348 
tribunal, special, for hearing disputes, 380, 381 
trustee, appointment and removal of, by directors, 342 
in bankruptcy of member, not a member, 350 
liability of, on dissolution, 393 
necessity for, 325 

of unincorporated society, functions of, 347, 348 
ultra mrei acts, liaiiiiity of directors for, 341 
award, 384 

exercise of borrowing powers, 376, 377 
unadvaoced members, 351 

unauthorised acts, liability of dircctons for, 341 
investments, 379 

unincorporated and incorporated societies, 324, 325 

society, investment of surplus funds by, 347 

rights and duties of members of. See under various heails. 
rules of, 335, 336 

vesting of property in case of unincorporated societies, 347, 348, 398, 399 
on amalgamation, 391 
incorporation, 328, 329 

widows and children, priority of, in winding-up, 360, 361 
winding-up, effect of, on rights of members, 852, SCO 
in respect of redemption, 868 
memberahip for purposes of, 350 
under Companies Acts, 394-— 396 

in case of unincorporated society, 398— -400 
withdrawal, 368 — 361 

interest, right to, on, 361 
liability after notice of, 839, 360 
loan after notice of, effect of, 361 
loss of right of, 860 
notice of, 359 
of deposit, notice of, 874 
winding-np, effect of, on, 360 
wituessea, cases where defendant and wife competent, 340 

BUniAL AND CREMATION, 401—676 
accounts by burial board, 458 

cemetery company. 622, 623 
local authorities ndatiog to cemeteries, 612 
uon-municipal urban district council as burial board, 488 
overseers in relation to rate for burial board, 476 
acquisition of land by parish council for purposes of burial, 497. See alto burial 
grounds. 

administration to pauper, grant of, to nominee of guardians, 643 
adoption of Burial Acts, meaning o^ 460 

transfer of power of, 447 

alienation of land acquired by parish council for purposes of burial, 497 
aUotment of unconsecrated ground, 467 
altex-ation, fraudulent, of re^ster of burials, 661. 562 
annuities, terminable, burial board’s power ot boi rowing by means of 478 
annuity certificates, burial board’s power of oorxowing by means of, 479 
appeal as to grant of faculty for erection of monument, 417 
from conviction for brawling in ebuxonyard. 422 
penalties in connection with cremation, 676 

dead body found drowned, 648 
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BUBIAL AND CBJ^iULtlO^-^ntinued. 

areas, alteration of^ hy eounty coandla, for purpose of Burial Acia, 605 
other than panihes, provision of burial grounds etc. for, 446 
astics, disposition of, on cremation, 674 
assault in chmcbjaid, punishment of clergyman for, 423 

assignment of exclusive right of burial, provisions as to, In Cemeteries Clauses 
Act, 521 

audit of accounts of burial board, 468 

non-munictiial nrban district council, 488 
overseers in relation to rate for burial board, 476 
board of guardians, powers and duties of, respecting burial, 540 — 642 
body, mode of disposing of, 404 
no property in, 406 
possession of, 4<K>, 406 

books for entering proceedings of burial board, duty to keep, 457 

inspection of, 468 

registration of burial, duty to keep, 666, 567, 569 — 561 
borough council, methods of investing, with powers of burial boards. S 00 
urban authorities with powers etc. 
powers of, under Burial Acts, 447 
metropolitan, powers of, as burial authority, 602, 503 

ti-ansferof functions of burial authorities to, 603, 604 
borrowing powers of borough council, 486 
burial authority, 483 
board, 476 

modes of exercise of, 477 — 479 
joint committees with powers of burial boards, 600 
local and sanitary authorities for mortuaries etc., 667 
metropolitan borough council, 502, 503 
non-municipal urban district council, 488, 489 
parish council, 496 
meeting, 498 

boundaries of consecrated and unconsecrated burial grounds, 467 

provisions dealing with burial authorities in orders as to, 606 
brawling in churchyard, 422 
building in disused burial grounds, 632, 633 
Burial Acts, provision of burial grounds under, 446 — 606 
alterations of areas, 605 

burial authorities for areas in London, 500 — 603 

in ruitd areas. See rural areas, burial authorities in, 
board, establishment of, 446 

boards, elective, in urban districts. See elective burial boards etc. 
definitions for purpose of, 448 — 450 
joint committees with powers of burial boards, 499, 600 
metropolis, meaning of, for purpose of, 446 
special application to, 445, 446 
modifications of original scheme, 446-^48 
transfer of fanotioDS, general provisions on, 603 — 505 

urban authorities with powers of burial boards. See urban authorities ete, 
vestries, meaning and powers of, for purposes of, 446, 460, 451 
burial authority, meaning of, 448, 450 

for purpose of cremation, 568 

notice to, of bunal without Church of England service, 425 
boards, elective, in nrban districts. ^Saseleotive burilu boards etc. 
estabUslunent of, under Burial Acts, 446 
transfer of mwers of, 447 

Burial Ground Act, sale of land for churchyard under, 4S6 
burial grounds, alienation of land for, 432 — 446 

Grown lands and waste manor lands, 435 
Mortmain Acts, effect of, 438 
perpetoitj, apnint of land or money in, 433 
nnaer Bnrial Ground Act, 486, 445 

Cfimrch Building Acts. See Church Building Acta etc. 
Consecration of Cfimrchyards Acts, 441, 442 
Gifts for Gliiirffiies Acts, 434, 485 
Kew Barishea Act, 441 
Places of Worsh^ Sites Acts, 442--444 
Trustee Appointment Acts, 444 
provisicn of, by burial board. See el^ive bnrial boards ete. 
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BURIAL AND CREMATION— 

burial grouuda, pioTiaion of, under Buriat Acta. Burial Acta elc« 

■ervice at cremation, 669 

bje>law8 for purpoao of burial without, 425 

in cases to which Cemeteries Clauses Act applies, 619 

Public Health (Interments) Act applies, 610 
churchyard, 420, 421 

ground provided under Burial Acts, 469, 472 
of paupers, 645. See also Church ct England service etc. 
bye-laws for management of burial ground converted into open space, 636 

cemeteries under Public Health (Interments) Act, 508, 
509 

closed burial ground, 630 
mortuaries, 666 

purpose of burial without service, 423 
Cemeteries Clauses Act, 614 — 625 

accounts, preparation of annual, under, 523 

burifds, provisions as to, 617 — 519 

chapel on land acquired under, 516 

compulsoiy acquisition and use of land under, 515 

definitions, 614 

drainage, 617 

exclusive rights of burial etc., 520 — 522 
incorporation with other Acts, 514 
maintenance, improvement etc. of cemetery, 516 
miscellaneous provisions, 525 

payments to incumbents and parish clerks, 622, 523 
prevention of nuisances, 617 
protection of cemeteiy, 623 
recovery of penalties, damages etc., 523, 524 
cemeteries under Public Health (Interments) Act, 1879.„606 — 512 
accounts by local authorities, 512 
acquisition of land for, 507 
alienation of land acquired for, 507, 508 
allotment of unconsecrated portion in, 509 
bye-laws as to, 608, 609 

chaplains appointed for, before 1900, position of, 510 

consecration of, 509 

control of local authority, 611 

damage by local authority in exercise of powers, 608 

donation of land or money for, 507 

erection of chapel in, 609 

fees for services of minister, 610 

incumbent, fees and duties of, 610 

injury to, 612 

liability of local authority to provide, 506 
outside district, 607 
maintenance etc. of, 608 
monuments etc. in, 611 
performance of burial service in, 510, 511 

rating of, 509 • 

cemetery, meaning of the, under Cemeteries Clauses Act, 514 
certificate by registrar of deaths, 662, 563 
false, relating to burial, 661, 662 
to procure cremation, 676 
of burial without Church of England service, 661 
certificates required before cremation, 671, 672 
certified copy of entry in roister of burisis for public, 657, 660 

registrar of diocese, 558, 660 
register of cremations, stamp duty on, 575 
chapel, burials under, 612, 619 ^ 

erection of, for burial serrioe, under Burials Acts, 468 

Cemeteries Clauses Act, 516, 618 
Public Health (Interments) Act, 609 
chaplain, appointment and payment 510, 618 
notice to, of burial without serrioe^ 425 
<diaxges cl burial board for burial, 478, 474. See also fees. 

chai^ble eoiporations, grant of land by, fi» churofayard under Churcb Building 
Acta, 488 
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charitable purposes, conveyance of land held for, as churcfayaik}, 443 
charity, provision etc. of buikil ground a, 432, 433 

maintenance of tomb or monument, cases in which a, 433, 434 
eiiolcra, burial of persons dying of, in quarantine, 563 
cremation of person dying of, 673, 674 
Ciiristian burial, exclusion from, 421, 422 

religion, penalty for attempting to bring into contempt at burial service, 
426, 427 

service, meaning of, 426 
Christmas Day, burial on, 426 

Church Building Acts, acquisition of land for burial under, 436 — 440 
charitable corporations, grants by, 438 
consecration, 438 
Crown lands, 437 
general scope, 436, 437 
outside area, or for several areas, 440 
powers of Ecclesiastical Commissioners, 437 
stamp duty, exemption from, 438 
vesting of land, 439, 4 40 

Commissioners, powers of, now vested in Ecclesiastical Com* 
missioners, 437 

of England, ministers of, saving as to, under Act of 1880.. .428 
service, burial without, 424 — 428, 511 
fees and regulations, 427 
manner of, 426, 427 
notice of, 424, 425 
substituted service, 426, 428 
time for, 425, 426 

under Public Health (Interments) Act, 51 1 
use of, in unconseciated ground, 427. Sse aUo 
burial service. 

churches, burial in, 415, 416 
gifts for, 434, 435 

churchwardens, control over churchyards by, 410 
meaning of, under Burial Acts, 449 

obedience by, to Order in Council respecting vaults, 637, 638 
payment of fees to, 429, 480, 481 
repair of churchyard by, 411 

summoning of parish meeting by, to consider acquisition of 
burial ground, 453, 454 
churchyards, 407 — 424 

brawling and nuisances in, 422, 423 
burial service in, 420, 421 

exclusion from, 421, 422 
churchwardens, control by, 410 
closed. See closed churchyard, 
consecration of, 412, 418 
constitution of, 408 
erection of monument in, 416 — 418 
exclusive right of burial in part of, 419 
faculty for making alterations in, 411 
felliiig trees in, 409, 410 
freehold of, 408, 409 
interferenoe with, 410, 41 1 
maintenance and repair of, 411, 412 
ownership and occupation of, 408 — 410 
parish, 407, 408 
right of burial in, 418 — 415 

strangers to parish, in case of, 4 1 ^ 
to herbage and timber in, 409, 410 
use of, for secular purposes, 428, 424 
City of London, OorjMration of, powers of, as burial doard, 447, 503 
clergyman. See cle» in holy orders, minister, 
clerk, abolition of fees to, 482, 483 

appointment of, by burial board, 469 
cemetery company, 519 

duties payment of, in respect of burial of persons found drowned. 547, 518 
in holy orders, where service may be performed by any, 610^ 618, 569 

( 42 } 



Index. 


BOElAIi AND CBEMATION— 

clerk) meaning of, under Bnrial Acta, 449 

payment to, in reapect of interment, 482, 483 
closed churchyard, faculty for way over, 42H, 424 

uae of, as open space, 424. See also closed and disused buHal 
grounds 

powers of Ecclesiastical Commissioners in respect of, 412 
burial ground, purchase of, by burial board, 463. See alea closed and 
disused burial grounds, 
closed and disused burial grounds, 525 — 536 
building in, 532, 533 
lease or sale of unconsecrated, 530, 531 
maintenance of, 529, 530 

Order in Council for discontinuance of burials in, 526 
grounds for, and variation of, 527 
limitations on, 627, 628 
powers of urban authority as to, 5.30 
property in, 529 
purchase of, by vestry, 631 

transfer, in certain cases to trustees for parish in which situate, 531 
use of, as open spaces, 633 — 536 
closing of crematorium, 671 

coffin containing more than one body, regulations for burial of, 564 
opening of, 554 

committee of parish council, exercise of powers as burial authority by, 491, 498 
common fund, meaning of, 540 

company, meaning of the, under Cemeteries Clauses Act, 514 
compensation foi compulsory acquisition of land, 515 

damage in exercise of powers under Cemeteries Clauses Act, 516 
interests injured by converting disused burial ground into open 
space. 63G 

compulsory acquisition of land for burial, 436, 437, 515 

consecrated and unconsecrated portions of burial ground or cemetery, divisions 
between, 467, 617 

ground, licence for removal of tombstones from, 535, 536 
right of burial etc. in, 521 
sale and disposal of, 462, 508, 615 

consecration of cemetery under Public Health (Interments) Act, 509 
churchyards and burial ipounds, 412, 413, 466 
land belonging to guardians, 543, 544 
new or additional burial ground, 438 
private cemeteries, 512 

provision for, under Cemeteries Clauses Act, 517 
refusal by bishop in respect of, 467 
use of ground before, 467 

Consecration of Churchyards Acts, conveyance of land for churchyards under, 
441, 442 

construction of vault, 415, 419 
fees for, 430 

sale by burial board of right of, 473 

contempt, penalty for attempting to bring Christian religion into, at burial service, 
426, 427 

contracts of burial boards, 459, 460 

convenient waiting to minister of burial, necessity for, 420, 421 
conveyance of body to place of burial, 483 

copyholds, acquisition of, as burial grounds under the Places of Worship Sites Act, 

443 

copy of entry in register of burials for public, 557, 560 

registrar of diocese, 558, 560 
register of cremations, stamp duty on, 675 
coroner, jurisdiction of, unaffected by Cremation Act, 6C9 
order of, disinterment under, 555 
for bnrial on inquest, 562 

removal of bodv tor post-mortem examination. 56" 
postponement of cremation for inquest by, 573 
provision of accommodation for inquests by, in Lon<lon, 567 
corporation, grant of land fur churchyard by, 435, 443 
In case of charitable corporation, 438 
in case of ecclesiastical corporation, 436 
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oorpomtion of Oitj of London, powers of, os bnriel boerd, i47, 603 
powers of burial boerd as, 456 

joint burial boerd as, 456, 457 
corpse, possession of, 405, 406 
corse-presents, 481, 432 

county oouncils, alteration of areas for purpose of Burial Acts bj, 505 
creditor, retenti<»i of debtor’s body by, 406 
cremated body, deposit of asbes of, 526 
cremation, 568-~575 

against written directions, 571 

apart from Cremation Act, 568 

application for, 571 

burial senrice, 669 

burled bodies, in case of, 573 

certificate, necessity for, 571, 672 

conditions of, 571 — 674 

coroners, jurisdiction of, unaffected, 569 

crematoria. See crematorium. 

definitions, 668, 570 

disposal of ashes, 574 

fees, 569, 570 

inquiry as to carrying out of regulations, 675 
medical referee, appointment and duties of, 572, 573 
penalties in connection with, 675 
persons dying abroad, in case of, 573 
pla^e etc. suspension of regulations in case of, 673, 574 
prohibition or postponement by medical referee, 573 
registration,' 674, 676 
repeals by Cremation Act, 1902.. .570 
still-born child, 574 
suspension of regulations, 573, 674 
cremation authority, meaning of, 670 
crematorinm, closing of, 671, 674 

donation of money for, 669 
inspection of, 671 
maintenance of, 670, 571 
meaning of, 668 
proTision of, 668, 669 

criminal proorodfngs, cremation to aroid, penal^ for, 675 
Crown lands, grant of, for burial ground under Churob Building Acts, 437 
churchyard, 435 
custom, payment of burial fee by, 428, 429 

damage in exercise of powers under Cemeteries Clauses Act, 516 
to burial grounds and cemeteries, 466, 623 
dangerous Infectious disease, meaning of, 550 
debentures, burial board's power of borrowing by means of, 479 
deceased pauper, omission of burial serrice on request of relative etc. of, 425 
decency, observance of, at burial, 426, 427 

in mode of burial, 404 

declaration, false, to procure cremation, penalty for, 575 
deed, mortgage of rates by burial board to be by, 477 
sale of exclusive right of burial to be by, 474 
definitions for purposes of Burial Acts, 448 — 450 

burial ot poor person, 539 
Cemeteries Clauses Act, 514 
cremation, 670 

denominational chapels, erection of, by burial authority, 468 
destruction of register of burials, 561, 5C2 
oremations, 575 

diocesan registrar, copies of entries of burials to be sent to, 668, 560 
directions of decemied as to burial, 405 

cremation, 405, 571 

discontinuance of burials, Order in Council for, 626 

gronnds for, and variation of, 527 
limitations on, 527, 528 

disease. Infectious, burial of persons dying of. 'See infectious disease etes. 
disinimment for purpose of cremaUon, 673 
in general, 663— >655 
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disinterment under Cemeteries OUnsee Act, 518 
disorderlj oonduct at burial, 426, 427 

dlstoriot sebobl or asylum, biuriel ot pauper dying in, 641, 642 
disturbance in churchyard or cemetery, 422, 523 

disused churchyard. See closed chur<myard ; closed and disused burial grounds, 
donation of land or money for cemetery, 507 

crematorium, 569 

drainage of cemeteries under Cemeteries Glauses Act, 517 ' 

Public Health (Interments) Act, 608 
drowned persons, burial of, 647 — 549 

Duchies of Cornwall and Lancaster, grant of land of, for burial ground, 435, 437 
duty to dispose of body, persons under, 405 
dwelling-house, cemet^ in neighbourhood of, 507, 615 
crematorium in neighbourhoc^ of, 569 
interment in neighbourhood of, 464 

removal from, of body of person dying of infectious disease, 649, 
651, 662 

easement, exclusive right of burial in nature of, 474 
Ecclesiastical Commissioners, burial fees fixed by, 431 

grants to, of land for burial ground, 444 
powers of, in respect of churchyards, 412 

under Church Building Acts, 437 
corporation, sale of ground for churchyard by, 436 
el active burial boards in urban districts, 461 — 484 
accounts and audit, 458 
burial ground, provision of, 460 — 466 
alienation of land provided, 461, 462 
appropriation of parish lands, 462 
contract with cemetery owners, 461 
in neighbourhood of dwelling-house, 464 
purchase by agreement, 460, 461 
of closed cemetery, 463 

redemption of tithe rent-charge in respect of, 463 
refusal by vestry of consent to expenditure, 461 
rights and duties in respect of ground, 466, 466 
transfer of ground provided under Church Building Acts, 463 
chapels, 468 

charges for burial, 473, 474 

consecrated and unconsecrated grounds, duties as to, 466, 467 
contracts of, for necessary works, 459, 460 
with cemetery owners, 461 
control and management of burial ground by, 465 
conveyance of body to burial by, 483, 484 
establishment and election, 451 — 456 
appointment of board, 454 — 456 
filling vacancies, 455 

meetings for adoption of Burial Acts, 453, 454 
sanctions required, 451 — 453 
fees of ministers etc. See fees on burial etc. 
finances of board, 474 — 479. See finances of burial board, 
joint burial boards, 456, 457 
meetings and proceedings, 457 
tno/tuimes, provision of, 664—666 
office of, 459 

rates, liability to, 465, 466 

right of burial in ground provided by etc., 468 et eeg» 
sale of exdnsiTe right of burial etc. by, 473 
servants and officers, 469 
transfer of powers, 447 

entry in register of burials, copy of, for public, 557. 560 

registrar of diocese, 558, 660 
false, 561, 562 

epidemic, cremation of person dving during, 574 
erection monument, fm for, 480, 480, 481 

in cemeteries under Public Health (Interments) Aot, 511 
in churchyard, 416 — 418 

reservation of right of, under Consecration of Churchyards 
Acts, 441, 442 
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eireetfcnk of monument^ sale of right of, 473, 520 

eridenoa, minutes of proceedings at burial board meetings as, 457, 458 
of burial, register books as, 560 
rogister of cremations as, 575 
ezcansion from Christian burial, 421, 422 

exdusire right of burial, in cemeteries under Public Health (Interments) Act, 51] 
onler for discontinuance of buriab in ground reserved 
for, 528 

provisions as to, in Cemeteries Clauses Act, 520 
reservation of, 441 
sale of, by burial board, 473, 474 
to perform burial, fees in respect of, 480, 481 
excommunicated persons, exclusion of, from Christian burial, 421 
excommunication of deraryman for assault in churchyard, 423 
executed criminals, burial of, 422 
executor, allowance to, for funeral expenses, 406 
duty of, 405 

of pauper, rights and liabilities of, 543 
exhumation lor purpose of cremation, 573 
in general, 553 — 555 
expenses of funeral, 406, 407 
faculty for burial in church. 415 
disinterment, 553, 654 
erection of monument, 417 
▼suit, 419 

way over charchyani, 423, 424 
false certifleate relating to burial, 561, 562 
entry in register of burials, 661, 562 
stat^ents etc. to procure cremation, 575 
falsiftcation of register of cremations, 575 

fees on burial in cemeteries under Public Health (Interments) Act, 510 
churchyard, 428 — 432 
by custom, 428, 429 

fixed by Ecclesiastical Commissioners, 431 
mortuaries or corse>prescnts, 431, 432 
on erection of monuments etc., 430 
recovery of, 429 
special, 430, 431 
cremation, 569, 570 

registration of exclusive right of burial etc., 521 
under Burial Acts payable to burial board, 473, 474 
minister etc., 479-483 
collection of, 480 

rights of incumbent and chorenwardens 
480—482 


sexton, clerk etc., 482, 483 

/aid de §e, burial of, 421, 422 

fencing of cemetery under Cemeteries Clauses Act, 516 
finances of burial li^rd, 474 — 479 

application by burial board of money received, 479 
control over expenditure by vestry, 474, 475 

payment of board's expenses, raising money for, by borrowing, 4'/u — .479 

rates, 475, 4i6 

firearms, discharge of, in cemetery, 623 
forgery of register of burials, 561, 562 
fouling of streams by cemeteries, 517 

Frauds, Statute of, exclusive right of burial not within, 474 

funeral expenses, liability for, 406, 407 

games in disused burial ground, 535 

^fts for churchyards, 434, 435 

Good Friday, burial on, 426 

gravediggers, employment of, 459, 511, 619 

fniardians, notice to, of burial of pauper without service, 4u5 

heirloom, monument constitutes, 418 

highway, public, crematorium in neighbourhood of, 569 

hospital, cremation of person dying in, of plague etc., 673, 574 

removal from, of body of person dying of mtecUous disease, 550, 551 
householder, duty of burial by, 405 
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husband » duty of burial by, 405 

liability of, for cost of wife’s fimcrab 407 
Identification, exhumation for, 554. #S!#v nl*o unidentified boilicS. 

idiot or imbecile pauper, cost of burial of, 642, 545 
inclosure of cemetery under Cemeteries Clauses Act, 616 
income tax, liability of cemetery companies to, 513 
incumbent, contiol over churchyard by, 409, 410 

duties of, in cemeteries under Public TTealth (Interments') Act. 510 
respect of burial service on cremation, 
exclusive right of, to perform burial service in certain cases, 472 
fees payable to, by custom, 429 

on cremation, 670 
under Burial Acts, 480, 481 

Cemeteries (^lauso.s Act, 522 
Public Health (Intcrmeiiis) Act, 610 
moaning of, under Burial Acts, 449 
indecent behaviour in churchyard, 422 

infant, liability of, for funeral expenses of husband or parent, 407 
infectious disease, burial of peraons d.ving of, 5-19 — 6.63 
meuniug of infectious ilisease, 6,60, 5.62 
provisions applicable to London, 5-19, .6.60 

of Jiifectious Disease Pi-evention Act, 1890... 550 — 5.62 
Public Health Act, 1875. ..5,62 
ships in qu.arnntine, in case of, 553 
wak€», prohibition of, in certain cases, 5.6.3 
injunction against interference with churchyard. 409, 410 
injury to burial grounds or cemeteries, 466, 512, 523 
register of burials, 661, 662 

inquest, preventing, by disposal of body, 405. iStec also coroner, 
insane pau\»er, cost of burial of, 542, 546 

inscription, monumental, decision of question in respect of, 465 

in cemeteries under Public Health (Interments') Act, 61 1 
sale of right of placing, under Cemeteries Clauses Act. 
620 

sujjervision of, 418 

insolvent estate, allowance for funei*al expenses in case of, 406 
inspection of burial grounds, 637 — 639 
crematoria, 671 

minute books of burial board, 468 
register of cremations, 674 
interest in land, exclusive right of burial not, 474 
interference with clergyman officiating in churchyard, 422 
monument, action for, 418 

interment, fees and charges for. See fees on burial etc. 
irregularity at vestry meetings, effect of, 461 
Jews, burial of, 627 
joint burial boards, 453, 466 

expenses of, 476, 476 
ground, performance of service in, 472 
committees with powers of burial boards, 499, 600 
justice, removal or burial of body on ortler of, 649, 651, 662 
land, acquisition of. See burial grounds, 
lands, meaning of the, under Cemeteries Clauses Act, 614 
laying out of burial grounds by burial board, 464 
lease of closed unconsecrated burial ground, 530, 531 
land acquired by burial board, 462 
levy of rate for burial expenses, 486, 486 
liability for funeral expenses, 406, 407 
to dispose of tody, 405 

licence for burial after order for discontinuance, 528 
disinterment, 663, 555 

for purpose of cremation, 673 

interments by archbishop on bishop’s refusal to consecrate, 467 
loans, poweins of raising, for burial expenses by borough council, 486 

non-municipal urban district 
council, 488, 489 

local Acts, urban authorities with functions of burial board by, 491 
authorities, liability of, to provide cemetery, 606 
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BUKlAt. ANt> CRKMATION— 

local aulboriiics, powers of, as to acquIsUioa etc. of disused baria) ground for 
Often space, 534 

provision of mortuary etc. by, 6C5, 507 
Local* Oovcrnment Acts, transfer of functions under, 503 — 505 

urban authorities invested with powers of bnnal board 
under, 489, 490 

Board, necessity of sanction of, for establishment of burial 
board, 452, 453 
regulations by, 5.37 

Txtndon, nccommo<lation In, for inquests etc.. 567 
areas, burial authorities in, 500 — .503 

powers of metropolitan borough councils ns, 
.502, 503 

burial of persons dying in, of iiife<itious tlisease, 549, .550 
sanitary authority, provision of mortuary etc. t>y, .5tHi, 567. See aUo 
metropolis. 

lord of manor, payment by, for hiiri.'il of IxKly c.ast up by sea etc., 549 
lunatics, pauper, burial of, 515, 546 
luaifiteiiance of cemebTries, 608 

chwid burial trrntind, 529, 5,30 
ercniabii ia, 570, 571 

mamhimiis to compel entry of burial, 561 

niinister to bury parishioner, 420 
manor lamb, w'astc, grant of, for churchyard, 435 

lord of, payment by, for burial ot lM>dy cast up by soa etc., 549 
master of workhouse, notice to, of burial of pauper wit bout service, 425 
medical referee, appointment of, by cremation auih<*riiy, 572 
duties of, 572, 573 

mean tug of, for purposes of cremation, 570 
meeting in nature of vtwtry, 450, 461 
i}te«<t iiigH of butial is>aixiH, 457 

mctiopolis, meaiiiiig of, for purpose of Burial Acts, 446 

0 |>ciiing of new burial grauinl in <»r near, consent for, 525, 526 
spc.cial application of Burial Acts to, 446, 447. Sf>e uIao London, 
metropolitan borongb councils, transfer of ju>weis under Burial Acts to, 447, 
501—504 

miuistcr, duties of, in respect of burial of })crHons fouml drowned, 547, 548 
fees t^ for funeral services, 474, 510, 547, 548 
meaning of, under Burial Acts, 449 
notice to, of burial without service, 425 
saving as to, under Act of 1880, 428 
minutes of proceedings of burial boards, 457, 458 

inisrept'eseiitalion, faculty for disinterment etc. obtained by, 655. See aUo 
representation. 

money, grant of, in perpetuity for burial ground, 433 

tomb or monument, 433, 43 1 
monument, erection of. See erection of monument. 

inscription on, decision of question in res))ect of, 465 
unauihoriseil, removal of, 622 
mortgage of rates by burial board, 477, 478 

Mortmain Acts, effect of, on grant of land for burial ground, 433 
mortuary, nature of, 431, 433 

jhist-morlem examination at. 567 

provision of, by elective burial lK»ar*l, or authorities having their 
powers, 564, 565 

local and sanitary anthoritics, 566 
removal of body to, on just it^'a order, 549 — .552 
negligence, funeral ex|ien^ of (Mirson killed by, 407 

new bnrial ground, necessity « approval of l.ocnl Oovernirent Board for. In 
certain cases, 525, 626 

K rishes, pri>vtsions as to burial in case of, 476, 471 

^fishes AcL conveyance of land for churchyaiHls under, 441 
non-mnnicipal urban district council, investing with }K>wers of burial boards. 

See urban authorities with powers etc. 
meaning of, 450 

non«parfshioner, burial of, in parish churchyard, 414, 419 
fees for Imiiu of, 430, 431 

aoUoe of llndittg body of drowned person, payment for ete., 648 
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notice of omission of burial service^ 424, 425 

parish moetiiiijr fur adoption of Burial Acts, 493 
vestry meeting to consider HCtpiisiiioti of burial ground, 451 
nnisance, disposal of dea<} btxiy oonsUtuting, 401 
in churchyard, 422, 423 

no authority for, by reason of Cremation Act, 559 
under Cemeteries Clauses Act, prevention of, 517 
obstructing burial of body removed or buried ou order of justice, 619, 651 
inspection of burial ground, 537 
service at burial, 426, 427 
office of burial board, hiring of, 459 
ofUccr of buiial board, appointment of, 459 
0{^n B[)acc8, use of closed churchyards as, 424 

disused burial grounds as, 533 — 53G 

Order in Council, application to metropolitan b a'oiigh of Burial Acts by, 501 
for discontinuance of burials, 52(> 

grounds for and variation of, 527 
limitations on, 627, 528 
respecting vaults etc., 537, 538 

orders, statutory, urban authorities witli fiiticlions of burial bo£ird, by, 491 
overseers, duty of, in respect of persoiiH found dtowiic<^l, 517 
nicutung of, under Burial Acts, 449 

powers anti duties of, in relation to rate for burial lK>ard, 475, 4 75 
parent, duty of, 405 

parish charities, appropriation by burial board of bind held for, 452 
churchyard, churchy aids. 

clerk, provision as to payments to, in ficnictcricM (Causes Act, 522, 523 
council, actpiisitioii anti alienation of land by, 497 

l>oriowing |»ower8 of, for purpose of bunul, 4IH» 
coniiuiltGC of, for exercise of jiowers as l»ui iai autlu>rit y, 491 
contrtil of [uirish meet itig over, in certain cases, 495, 195 
<lrfinymciit of burial expenses by, 495 
transfer of powers of burial iMsards to, 447, 503, 501 
laud, appropriation of, by burial l>oard, 452 
coiivc.> ancHS of, for cburchyanl, 443 
mcannjg of. under Buriid Acts, *448 
meeting, ad«\jition of Burial Acts by, 492 

appointment of committee by, 498 
borrowing ]»owerB of, for piirp{>sc of burial, 498 
control of, over parish council in ccitain citses, 195, 496 
defrayment of burial expense.^ by. 498 
transfer of certain of vestry’s powers to, 447, 491. 1 9.5 
powers of bui ial lajanl t<», 4 1 7, 5o;i, 5o I 
parishes, areas other than, provision of burial grounds etc. fui, 1 15 
union of, for ptirptises of burial, 4*57 
paufier. See poor |>ei'sou8. 

penalty, appeal from, to quarter sessions. Srr quarter sef-sions, 

{>er{)etuity, grunt of laud or money in, for buria) uround, }ii3 

tomb or mouument, 133, 434 

person liable to <]uties of burial, 405 

exfieiises of burial, 405, 407 

|>etition by borougti council for powers of burial lioanl, 481 

clli'f t of oidt r on, 48.5 

no&*munici)iaI urban district council for powers of bin ial boanl, 487 
place of burial, conveyance to, 483 

Places of Worship Sites Acts, conveyance of land for churcliyards under, 1 12—4 4 1 
plague, cremation of person dying of, 573, 574 
Iversons dying of, in quarantine, 553 

poll, demand for, by parochial elector, rcgar<liiig arifiption of Burial Acts, 493 
poor law authorities, duties of, rcsfiectiiig buriat, 510 
parish, meaning of, 448, 449 
union, meaning of, 539 
‘ urial of, 539 — 546 

agreement by guardians with pru|>riclors of cemetery or burial 
boanl, 544, 545 

board of guardians, powers and duties of, 540, 611 
burial service, 545 

omisaion of, cm request, 426 
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BORTAL AND CREMATION— 

poor persouB, burial of — continued, 

consecration of land belonging to guardians, 643, 644 
deftnitions for purfioae of, 539 

district school or asylum, persons dying in, 54], 642 
cnlnrgcnK tii etc. of burial ground by board of guanlians, 644 
fees and expenses, amount of, 54 (» 

payment aod reimbursemeut, 542 — 644 

lunatics, 645, 646 

{)Oor law authorities, duties of, 640 

officers not to derive profit from, 643 
rights and liabilities of executor, 543 
union, persons dying outside limits of, 542 
workhouses, persomi dying in, 640, 54 1 
possession of body, 405, 40G 
poet •mortem examination before cremation, 573 

provision of place for, 56fi, 5C7 

powers of borrowing of joint committees with |K>\vcrs of buriiil boards, 500 
parish council, for purposes of burial, 490 
meeting, for purposes of burial, 498 
prescribed, mcHning of, under Cemeteries Cmuscs Act, 514 
private Acts for establishment of private cemeteries, 512, 513 

burial grounds, exemption of, from operation of Order in Council for 
discontinuance of burial, 627, 523 
cemeteries, 512, 613 
profHiriy in moiiuiiicnts, 418 

proiection of burial grounds and cemeteries, 466, 523 

public highway, ercnmbirium in noighbouihood of, 569 

i'ublic Works Ix)hiis Acts, burial board’s power of borrowing under, 479 

purchase of closed burial ground by vestry, 531 

Quakers, burial of, 527 

<)uarantiiic, persona dying in, 653 

quaitcr sessions, ai>pcal to, from penalty for biawling, 422 

in Connection with bodv found drowneil, 
548 

cremation, 575 

quorum for meetings of Vmrial boards, 467 

rales, liori'owiiig by burial board on security of, 476, 477 

defrayment from, of burial cx^jeuscs of borough council, 485^ 486 

metropolitan borough c«uiiicil, 502 
non-municipal urban disiricl c<.>uu- 
cil, 488, 490 
parish council, 496 
meeting, 498 

costa of re|»air of closetl burial ground, 530 
liability for, of burial grounds, 465, 466 

cemeteries under I’ublio Health (lutcrmcnls) Act, 509 
private cemeteries, 513 

ratepayers, election of burial board from, 454, 453 
meaning of, under Burial Acts, 4 49 
rector, contiol over chuix'hyard by, 409 
rcNlcmpt ion of lithe rent -charge by burial b<iard, 463 
refusal to perform burial service, on cremation. 569 

penalty for. 420 

register of bu vials. See registration of bunuls. 

cremations, destruction etc. of, 575 
registrar, appointment of. by cremation authorities, 574 
of deaths, certificate by, 662, 663 

dioiH»e, copies of entries of burials to be sent to, 658, 660 
registration of burials, 565 — 664 etc. 

coffins containing more than one body, 664 
coroner*s order, in case of burial under. 562 
destruction, forgery etc. of register, 661, 6€i 
in burial grounds and cemeteries, 559, 560 
churchyards, 555—558 

correction of errors, 558 
duty of keeping books, 558, 557 
lees etOn 5.57, 5.58 

seurcbes and copies of register, 657, 558 
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BCBIAL AND CBE^IATION— ciwi/iKiiftJ. 

registration of burials — continuM, 

in consecrated grounds without Churcli of England service, 66 J. 

jirivatc cemeteries, 51H 
regist rar’B certificate, 662, 663 
still-born children, 603, 664 
registration of cremations, 674, 675 

grant etc. of exclusive right of burial, 620, 621 
mortgages of rates by buiial board, 47S 
regulation, sanitary, of burial grounds, 637 — 530, JSev ul^o byc-Uws. 
religions service, burial without, 426 
removal of monument, 418 

totnbstonea from disused burial ground, 636. 630 
repair of cemetery etc. under Cemeteries Clau-es Act, 616 
closed burial graund, 526, 630, 531, 536 
monument, 417 

representation, false, to procui'e cremation, penalty for, 575. See also misrepre- 
sentation, 

reservation of exclusive right of burial, 441 
reversion of land on discontinuance of burials, 424 
revocation of faculty for disinterment etc., 66.> 
right of burial, exclusive, reservation of, 441 

sale of, by burial bjanl, 473, 4 74 
riotous behaviour at burial, 426, 427 
in churchyard, 422 

roads, making an<l improvement of, under Cemeteries tJlauses Act, 516 
rui'uJ areas, burial auihoriticH in, 402 — 409 

authority t<» cxceule Acts, 403, 401 

burial board for entire ru.'*al jiarish without parish cotinetl, 
position of, 408 

part ot rural partnh under a parish eoiuieil, 
position of, 408 

parish council, nequtsition and alienation of land by, 407 
exercise of powers of, by comniiiu^e, 401 
expenses of, 406 

parish meeting, adoption of llunal Aids by, 402, 403 
consent and approval of, 404, 405 
control of, over paribh council in certain 
cases, 406, 4 ‘06 
expenses of, 408 

vestry, abnegation in cerlaiii ea.scs of powei'sof, 404, 495 
district council, liability of, to provide ccmclcry, 506 
aiilors, funeral expenses of, 407 
St. PauPs Cathedi'al, burial in, 627 
sale of closed unconsecrated burial ground, 630, 531 
I xctiisivc right of burial, 473, 4 74 
land aox^uired by burial board, 461, 462 
stinitary authority in Ixjudou, provision of mortuary etc. by, 666, 667 
regulation of burial grounds, 637 — 539 
sea, burial of bodies cast up by, 547 — 54*J 
seal of burial' board, forgery o^ 466, 562 

necessity of, for contracts, 460 
seamen, funeral expenses of, 407 
searches in register of butials, 657, 660 

li^retary of State, inquiry by, reganhng burial gniunda, 639 
juiisdiction of, over cremations, 568 — 675 
licence by, for disuitenneiii, 653, 655 
secular purposes, use of chufchyaid for, 423. 424 
select vestry, meaning and powers of, 460, 451 
servant of burial iKMird, apfiointmcnt of, 459 
service. burial service. 

sexton, duties and payment of, in respect of burial of persons found drowned, 547, 

648 

under Burial Acts, 459, 473, 482, 488 
ship, cremation of person dying of plague etc. on, 673, 574 
In quar.'iiitine, persona dying in, 553 
shmre, burial of bodies cast on, 647 — 649 

•inking fund, establishment of, by burial boaid- for payment at mortgages, 

478 
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•j|>ecial Act, cemeteries provitled under, exclusion of, from Order in Oonncil for, 
discoriiinuaiice of burials, 528 
meaning of, under Coinetcries Clauses Act, 514 
sports in . disuserl burial ground, 535 

stamp duty, conveyancie of land for churchyards under certain Acts exempt from, 
438, 441 

on ccitifted copy of register of crororitions, 575 
copy of entry in register of burials, 557 
Statute of Frauds, exclusive right of burial not within, 474 
statutory orders, urtian authorities with funetiuiis of burial botird, by, 491 
still-born child, burial of, 553, 554 
crenintion of, 674 

strangers to fiarish, fees for burial of, 430, 431 

streams, fouling of, by cemeteries under Cemeteries Clauses Act, 617 

suicides, Vmrial of, 421, 422 

hundny, butial on, 425 

supervision of burial grounds, 637 — 539 

surplus moneys, application of, by burial board, 479 

suspoLibion uf niiuistcr brawling in churchyard, 422 

refusing burial service, 420, 421 

termirifibh* annuities, burial board’s |x>wcr of Iwiirowifig }*y means ot, 478 

the cemetery, meaning of, under Cemeteries f Causes Aet, 514 

the company, nienning of, under Cemeteries Clauses Aet, 514 

the lands, meaning of, under Cemeteries Clauses Act, 514 

time for burial in eertain cases, 425, 425 

tit lie rent- charge, redemfition of, by burial board, 4G3 

tolling bell, scxtoii'a right of, 473 

transfer of funeJ ions under Local (iovctnrncnt Acts, gcmcral [nnvisionson, 603 — 605 
fsiweiH of burial boaril to urban authority uii resolution, 490, 491 
trespass, action of, for injury to monument, 418 
in churchyard, action for, 409, 410 

Trustee Appointment Acts, conveyance of laud aenuired for burial ground under, 
414 

turnpike tolls, exemption from, of persons attending funerals, 483, 484 
unliaptiscd perstiiis, exclusion of, from Christian burial, 421 
uucufisccrated ground, Hllotincnt of, 457 

use of Cbiircli of England burial service in, 427 
for other purposes than burial, 452 
undertaker, grant of administration to, 407 
payment to, 406, 407 
unidentified bodies, cremation of, 571 

reception of, in lAOudon, 567 
union, meaning of, 639 

of ]>arishos for burial purposes, 457 
urban authorities with |)owers of burial boartls. 484 — 492 

methods of investing urban authorities with powers, 484 
miscellaneous, 491, 492 

Order tii (Council investing non-municif>al urban district council with powers 
of burial Ixtard, 487 — 489 
powers of raising money under, 488, 489 
Older in Council investing urban authorities with functions of burial board 

cITeet of, 486 
petition for, 484, 485 

{lowers of borough council under, respecting acquisition of land, 486, 487 

raising money, 485, 486 

under Local Government Act, 1858...489, 490 
1894..,I91 

Hanitarj Act, 1866. ..490 

Uibau authority, coiiseiit of, to adoption of Burial Acta, 451 
liability of, to provide cemetery, 500 
meaning of, 450 

powers of, in respect of ^csed burial ground, 530 
under Burial Acts, .4 17 

transfer of powcors of burial boards to, 447, 503, 504 
dlatrici, elective burial boards ia. dSm elective burial boards etc. 
meaning of, 450 
▼acanoies on burial board, 455 
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BUUIAL AND CREMATION — routmvfifl., 

vault, constf notion of, in chui-c:hyard, 416, 419 

fees for, 430 

sale by burial boaivl of right of, 473 
under a church, 415, 416 
Orders in Council respecting, 637, 638 

vesting of land cojiveyed for burial grountl under Chnrcii Ruilding Aots 430 44a 
vestry, abrog:itinn of powei-s <*f consent and sip])n>val in certain ca^e^ 4'l4 4‘r, 

control by. over council acting as burial boaixl under Ixuial Uoverumeiil 
Act, 1858. ..41)0 

expeiulilure of burial boani, 474, 475 
meaning of, 450, 451 

meetings of, <luty to convene, for consulering aequiaitiou of burial ground 
463, 454 ® ‘ 

powers of, under llurial Acts, 446, 450 
visiting committee of asylum, powers of, 515, 516 
wake, prohibiti<m of, in case of infectious tlisc*ase. 55.4 
warning to minister of buriad, ne<;essity for, 420, 421 
waste manor lands, grant of, for cbnrcliyjii«l, 435 
w»iy over churchyard, faculty for, 423, 424 
WestmiiiMter Abbey, burial in, 527 
will, disposiil of bo<ly by, 405 
workbuiise, burial of persons dying In, 510, 511 

without s«‘rvia’f\ 425 

wreck, burial of bodies from, 517 — 611) 
yellow fever, crcmn.tion of persons dying of. 573, 574 
pci*sons ilying of, in (piarantinc, 553 


CISIITTFICATK. Ruildiko Conthacts ktc. ; IUtuiai. and Cukmation. 
CHAPLAIN. A^^r.URTA5 and Cukmation. 

CHURCH YARDS. See Ruiital and Ckgmation. 

CLERK OF THE AVORKH. See BuiLDiNa OoNTHArTS eto. 
CONSECRATION. See BniUAL and Cukmation. 

DECLARATION OP TRUST, See Bills of Sale. 

DEFEASANCE. See BILLS OP Sale. 

DITCH. See Boitndabies etc. 

DOMESDAY BOOK. See Boundauibs eto. 

DROWNING. See Burial and Cremation. 

ENGINEERS. See Building Contracts STa 
ESTOVERS. See Boundaries etc. 

FRUIT. See Boundaries eto. 

GRAVEDIGGER. Slee Burial and Cremation 
HEDGES. Sm Boundaries eto. 

IDENTIFICATION. See Burial and Cremation. 


IMCOMBSNT. She Burial and Cremation. 
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INDIA WaURAKTS. mi-i.s or Same. 

IS»<UlIPTION.S. UuniAi. ani> Oiikmation : R-vusdabtes eto* 
INVENTORIES. fiUv: lMh,iA of Sai-r. 
island. See RoUNi>AitlB8 etc. 

r.AEK. IlflUNnARIKS ETC. 

l.KTTKU OF HYPOTHKCAHON. See^ P.11.I-S of Salb. 

LEVEL Cllf^SSINQ. Uoohdames etc. 

MAPS. .W ISntJ.vnARiKS etc. 

MATERIALS. *S>/» Buii.oi N*ri Contracts etc. 

MINISTER. Sf/> liijRrAi. A fin Crematcon. 

NAVAL AUCniTECT. Nr# Bi7Ii.dinq Contbacts eto. 

on MOKE. IlONDS. 

onLloOll. .«&•# Bonds. 

OUOEK IN COUNCIL. St^e Bortal AND Cremation. 

Pl.AOUK. *Sln# BcruiAft and Cremation. 

PLANS. *Sr# Buildino Contracts etc. ; Boundaries. 

PLANT. Smi Biles op Balk; BuiLDixa Contracts etc. 
J^OtS'r-A/f} ItT/a.M examination. *Sre BuRTAL AND Cbbmatiojn. 
PRIVITY, See Buildinq Contracts etc. 

QUANTITY SURVEYORS, See Buildinq Contracts eto. 

^ KltUIT, See Building Contracts kto. 

RKLlOlOUa SERVICE. See Burial and Crkmatiok. 
RETENTION MONEY. See Buildino Contracts kto, 

HYDE'S SCALE. See Building Contracts eto. 

SCAFPOLDINQ. See Building Contracts etc. 

SECRET COMMISSION. See Building Contracts eto. 
SEXTON. See Burial and Cremation. 
srEClPlGATlON. See Building Contracts eto, 

8T&IXX8. See fiuiLDiKO Contracts etc. 

( w ) 



iNDKX. 


SCTB-CONTRACTORS. Sea BcriitDiKo Contracts btq. 
BURVBYORS. See Builoing Contracts bto. 

TIME. See Building Contracts rtc. 

TRADE MACHINERV. See Bills op Salb. 

TREES. See Boundaries etc. 

UNDERTAKER. See Burial and Cremation* 

VAULTS. See Burial and Cremation 

WARRANT FOR DELIVERY. See Bills of Salk. 

TELLOW FEVER. See Burial and Cremation. 


P&mTKD IX CnF.AT HRITAfK BV Vru CLOWVS Afttf I.X 

BTAMPoat* BTKBeT, aXWUON. t 
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